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QUESTIONS PRESENTED
I.
WHETHER THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO TERMINATE MOTHER’S PARENTAL RIGHTS BECAUSE THE MOTION IN SP AND THE PETITIONS IN SP AND LE WERE NOT VERIFIED IN THE MANNER REQUIRED BY LAW?
II.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING TO COMPLY WITH THE STATUTORY TIME PERIOD AND MANDATE FOR CONDUCTING THE TPR HEARING FOLLOWING THE FILING OF THE TERMINATION MOTION AND PETITIONS? 

III.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ITS  ADJUDICATION OF NEGLECT GROUNDS UNDER 7B-1111(a)(1) BECAUSE THERE WAS INSUFFICIENT CLEAR, COGENT AND CONVINCING EVIDENCE OF ANY NEGLECT BY MOTHER CAUSING AN IMPACT OR INJURY TO THE JUVENILES OR OF THE PROBABILITY OF REPETITION OF NEGLECT WITH THE REQUIRED IMPACT ON THE JUVENILES?

IV.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND ABUSED ITS DISCRETION IN ALLOWING THE PETITIONER TO INTRODUCE EVIDENCE OF MOTHER’S CRIMINAL CONVICTION, INFRACTIONS, AND INMATE RECORDS DURING ITS ADJUDICATION CASE IN CHIEF AND OVER MOTHER’S OBJECTION BECAUSE SUCH EVIDENCE WAS INADMISSIBLE AS IRRELEVANT, INADMISSIBLE AS CHARACTER EVIDENCE, AND INADMISSIBLE AS BEING MORE PREJUDICIAL THAN PROBATIVE?
V.
WHETHER THE TRIAL COURT ERRED IN ITS ADJUDICATION OF GROUNDS FOR TERMINATION UNDER 7B-1111(a)(2) BECAUSE IT FAILED TO MAKE ANY CONCLUSIONS OF LAW WITH REGARD TO THE GROUNDS AND BECAUSE THE EVIDENCE WAS INSUFFICIENT TO SUPPORT FINDINGS THAT MOTHER HAD WILLFULLY LEFT HER CHILDREN IN FOSTER CARE FOR MORE THAN 12 MONTHS WITHOUT MAKING REASONABLE PROGRESS IN CORRECTING CONDITIONS THAT LED TO REMOVAL?

VI.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ITS ADJUDICATION THAT TERMINATION GROUNDS EXISTED UNDER 7B-1111(a)(6) BECAUSE IT FAILED TO MAKE ANY CONCLUSIONS OF LAW ON THE GROUND AND THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE COURT’S FINDINGS THAT MOTHER WAS INCAPABLE OF PROVIDING FOR THE CARE AND SUPERVISION OF HER CHILDREN IN THE FORESEEABLE FUTURE OR THAT SHE LACKED ALTERNATIVE CHILD CARE ARRANGEMENTS?

VII.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION AND ERRED IN ITS FINDINGS, CONCLUSIONS, AND ADJUDICATION THAT IT WAS IN THE CHILDREN’S BEST INTERESTS TO TERMINATE MOTHER’S PARENTAL RIGHTS?


STATEMENT OF THE CASE
This is an appeal by the RESPONDENT-MOTHER, Nora P. (hereinafter “Mother”), from the separate Consolidated Orders of Adjudication and Disposition in Termination of Parental Rights entered by the Honorable Wayne L. Michael, District Court Judge, on 16 October 2006, terminating Mother’s parental rights to her two children, S.E.P. (hereinafter “SP”) and L.U.E. (hereinafter “LE”). [R.454-475; 476-477] These separate cases were consolidated for trial on 30 August 2006 [Tr.6-7], and they have been consolidated in a single record for purpose of appeal.

IN RE S.E.P (02-JT-201)
 A verified Juvenile Petition was filed by the Iredell County Department of Social Services (hereinafter “DSS” or  “Petitioner”)on 26 September 2002 alleging the juvenile SP to be a neglected and dependent juvenile.[R.8-11] Nonsecure Custody Orders were entered and the child remained in nonsecure custody pending the adjudication and disposition. [R.13-21] Following a hearing held on 26 November 2002, the trial court entered an adjudication and disposition order, decreeing SP as a dependent child and placing the child in the legal and physical custody of DSS. The plan of care in disposition was reunification with Mother.[R.22-24] Review hearings were held in March and May 2003, and review orders were entered continuing custody with DSS and the reunification plan with Mother. [R.44-46,52-54]. On 21 October 2003, the trial court conducted a review hearing and entered an order changing the case plan to termination and adoption.  Mother’s visitation plan was ended, and a permanency planning hearing was set for 18 November 2003. [R.90-93] At the permanency hearing on 18 November 2003, the court found Mother had made strong efforts to improve her overall situation [R.123, #7], reinstated “liberal visitation” with mother, and changed the permanent plan to a concurrent plan of termination/adoption and/or reunification with either parent. [R.125] Following a Permanency Planning Review hearing, an Order filed 13 February 2004 continued liberal visitation with Mother and maintained the concurrent permanent case plan. [R.134-135] Another Permanency Planning Review Order was entered on 20 May 2004 changing SP’s plan.  DSS was relieved of reunification efforts, visitation by Mother was terminated, and the plan of care was changed to TPR/Adoption. [R.193-194] A similar review order was filed on 29 June 2004, directing TPR/Adoption as the plan. [R.233-235] 

DSS filed and served a Motion to Terminate Parental Rights to SP on 19 August 2004 [R.250-253] and Mother filed a Reply to the Motion on 6 October 2004 [R.256-257] denying the material allegations alleged for termination.  It does not appear that this Motion was withdrawn, dismissed or that a hearing was held within the time mandated by 7B-1109.  DSS filed a separate Petition to Terminate on 20 February 2006, as described below.  

On 23 November 2004, Shelby Stywall, SP’s step-maternal grandmother and a custodian/caretaker under a court-ordered guardianship of one of Mother’s other children, filed and served a Motion to intervene in SP’s case. [R.284-288] On 30 November 2004, without opportunity or notice to the Respondent parents and without the Respondents’ presence or participation, the court summarily denied the Motion upon DSS’ objection. [R.289]

Permanency planning review hearings for SP were held on 4 January 2005, 16 August 2005, and 26 April 2006, and the orders entered following each hearing continued the plan of TPR/Adoption with no reunification or visitation for the parents.[R.291-292, 337-339, 362-365] In its Order entered for the 16 August 2005 hearing, the trial court ordered DSS to schedule a termination hearing as soon as possible prior to the next review date scheduled on 21 February 2006. [R.339] 

Notwithstanding its existing but undecided Motion to Terminate filed in SP’s case in 2004 [R.250], DSS filed a TPR Petition to terminate Mother’s parental rights to SP on 20 February 2006, Summons was issued by the Clerk, and Mother was served with process.[R.379-380, 383-390]. Mother filed her Response to the Petition denying all of the material allegations and grounds for termination, and requesting the court to dismiss the Petition. [R.391-392] A Juvenile Order was signed on 11 July 2006 continuing the trial of the case until 30 August 2006 because the Court had to appoint new counsel for SP’s father. [R.408]
The TPR trial was held on 30 August 2006, and the trial court announced its decision to terminate Mother’s parental rights on that date. [Tr.206-229] The written Order in SP’s case was entered on 16 October 2006. [R. 454-464] On 20 October 2006, Mother filed her signed Notice of Appeal from the Order. [R.476] The court’s Appellate Entries were filed on 27 October 2006 [R.480-483]. Based on her indigence, Mother received appointed appellate counsel on 1 November 2006. [R.484] Counsel for appellants received the verbatim transcript on 17 November 2006. [R.486] The proposed Record was served on all parties on 27 November 2006. [R.518] The Record was settled and filed with the Court of Appeals on 15 December 2006. [R.522-523] The Court of Appeals docketed the Record on 20 December 2006.  As this is a Rule 3A appeal, no printed record was prepared or mailed by the Clerk. On 29 December 2006, the Court of Appeals entered an Order allowing Mother to file a single Brief in this matter not exceeding 45 pages of courier type in length and to be filed on or before 29 January 2007.

IN RE L.U.E.(04-JT-007) A verified Juvenile Petition was filed by DSS on 23 January 2004 alleging the juvenile LE to be a neglected juvenile.[R.146-149]. The record does not reflect the issuance of a contemporaneous juvenile summons or service of process with regard to this petition.  A Guardian ad Litem was appointed for LE on 11 February 2004. [R.150] On 24 February 2004, an Order was entered setting the case for adjudication on 9 March 2004.[R.151] On 9 March 2004, an Order was entered continuing the trial until 23 March 2004.[R.157] A juvenile summons was issued on 9 March 2004 and served on Mother on 15 March 2004. [R.158-159] On 7 April 2004 a second juvenile summons was issued by the Clerk for Mother [R.170], and served 8 April 2004.[R.171] DSS filed an “Amended” Juvenile Petition on 8 April 2004 again alleging LE was a neglected juvenile. [R.173-176] Nonsecure Custody Orders were entered on 8 April 2004 and 13 April 2004 and the child remained in nonsecure custody pending the adjudication and disposition hearing. [R.172,177-178] On 20 April 2004 the adjudication hearing was held.  LE was adjudicated to be a neglected juvenile in an Order filed 20 May 2004. [R.191] The Order did not specify the particular facts or the conduct of Mother supporting the adjudication, but placed legal and physical custody with DSS pending a disposition hearing scheduled for 18 May 2004. [R.191-192] The disposition hearing was held on 19 May 2004.[R.236] In this initial “Dispositional Order” filed on 28 June 2004, the court placed physical and legal custody of LE with DSS, relieved DSS of reunification efforts, suspended Mother’s visitation, and established TPR/Adoption as the plan of care. [R.238-239] The Court also made inquiries and orders concerning the question of the paternity of LE.

On 22 June 2004, another hearing was held. The nature of the hearing is unclear from the record. The caption of the Order from the hearing indicates the hearing may have been a permanency planning review, but the first paragraph of the Order states the hearing was “for Disposition”. [R.241] The Order contained the same  terms as the initial Dispositional Order, and scheduled a hearing on 4 January 2005 for permanency planning review. [R.243]

On 26 October 2004, the court determined that Bryant H. was the biological father of LE [R.267], and on 4 January 2005 a permanency planning review hearing was held.  In the Order from the hearing, the court decreed the identical custody and TPR terms as were contained in each of its prior Orders. [R.299-300] Another review hearing was held on 16 August 2005. [R.306,319,329,346-347] In the Order from the hearing, the court noted the father of LE had relinquished his parental rights and it directed DSS to file a petition for TPR as soon as possible prior to the next review scheduled on 21 February 2006. [R.347] 

On 20 February 2006, DSS filed its Petition to Terminate Mother’s parental rights to LE. [R.397-405] Mother was served with process on 21 February 2006. [R.393-394].  On 26 April 2006, the court held a hearing, and its Order from the hearing was filed 5 June 2006. In the Order, counsel for mother was appointed for the TPR proceeding and the TPR hearing was scheduled for 11 July 2006. [R.364] Mother filed her Response to the Petition on 7 July 2006, denying the material allegations and grounds for termination and requesting the court to dismiss the Petition. [R.406] On 11 July 2006, though the cases were not consolidated at the time, the court continued the trial of LE’s case because it had to appoint a new attorney for the father of SP.[R.408]

The TPR trial was held on 30 August 2006, and the trial court announced its decision to terminate Mother’s parental rights on that date. [Tr.206-229] The written Order in LE’s case was filed on 16 October 2006. [R. 465-475] On 20 October 2006, Mother filed her signed Notice of Appeal from the Order. [R.477] The rest of the case chronology on appeal is identical to that stated above in S.E.P.



STATEMENT OF GROUNDS FOR APPELLATE REVIEW
This is an appeal from two final Orders terminating Mother’s parental rights to SP and LE. The appeal is pursuant to NCGS 1A-1, Rule 52(c) of the North Carolina Rules of Civil Procedure regarding the sufficiency of the evidence, pursuant to Rules 3A and 10(a) of NC Rules of Appellate Procedure, and pursuant to NCGS 7A-27, 7B-1001(6), and NCGS 7B-1113 (2006) providing for appeals by a parent to the Court of Appeals from District Court orders terminating parental rights.

    
STATEMENT OF FACTS
Mother is indigent. She is the mother of SP and LE. SP was born in June 2002. She was 3 months old when custody was removed from Mother, and she was 4 years old at the time of the TPR hearing. LE was born in December 2003.  She was 3 months old when custody was removed from Mother, and almost 3 years old at the time of the TPR hearing. In addition to SP and LE, Mother is the parent of three other children. One child, C., is in a court-ordered guardianship placement with Ms. Shelby Stywall. [Tr.92-93] Another child, D., is in a court-ordered guardianship placement with Ms. Stywall’s sister. [Tr.93] A third child, I., is also in a court-ordered guardianship placement. [Tr.93] 

Shawn P. is the father of SP.  Bryant H., the father of LE, relinquished his parental rights. [Tr.85-86] Mother has a history of difficult and violent relationships with other adults, including her estranged husband Shawn P. and other men in her life.  She has been the victim of domestic violence, and she has been a participant in violent confrontations. The precise facts underlying these confrontations and mother’s participation are disputed and unclear from the record, though it is undisputed Mother has not been convicted of any criminal misconduct involving the children’s fathers. Mother has resided at a domestic violence center as a consequence of some of these difficulties [See R.149,176]. 

At the time of the TPR hearing, Mother was incarcerated at a correctional facility in Troy, North Carolina. [Tr.88] She has been in custody continuously since June 2004, with an anticipated release date in February 2007. [Tr.38] Her incarceration at this time is for a probation revocation involving offenses which occurred in November 2000, prior to the birth of the juveniles, and unrelated to any conduct involving the parties in the cases now on appeal. [Tr.217, lines 11-16; R.433-438]  

Mother was in and out of jail during 2002 around the time of SP’s birth. [Tr.63;R.8] In July 2002, DSS became involved with Mother and SP following a report that Mother was in an altercation in the presence of the child and because of concerns about the child’s exposure to Mother’s brother, Jesse H., who was a convicted sex offender. [Tr.105-107] A safety plan was implemented under which Mother agreed not to leave the child in the care of the offender brother Jesse or, Betsy H. [Tr.108] Later, in September 2002, because of her incarceration, Mother placed her child SP with the child’s godmother, Ms. Faye Miller, who was acknowledged to be a suitable and appropriate caretaker and placement for the child. [Tr.108-110,123] However, while Mother was incarcerated, the child’s father, Shawn P., took the infant child from Ms. Miller. [Tr.108-109; 220] The father then left the child in the care of Jesse and Betsy Hill, contrary to the safety plan.[Tr.108,110,123- note that the court’s finding #38 at R.460 is incorrect and in error on this fact based on the evidence] Unable to locate the father to develop a safety plan with him, DSS filed its juvenile petition on 26 September 2002 alleging the juvenile SP to be neglected and dependent.[R.8-11; Tr.109]. On 26 November 2002, the trial court entered an adjudication and disposition order on the petition, adjudicating SP as a dependent child. The court also ordered reunification with Mother.[R.22-24]. According to DSS and Guardian reports, Mother visited and interacted appropriately with SP, made some progress towards her Family Services Case Plan, and attended some anger management (11 of 18 sessions, R.88) and counseling sessions between November 2002 and November 2003.  She missed and was inconsistent in attending some of her anger management and counseling sessions, though the reasons are not clear in the record. Mother obtained her GED from Mitchell College on 12 May 2003. [R.47-128; 137-138] Although Mother had several incarcerations for criminal charges lodged against her during this period, she disputed the charges and they were ultimately dismissed in October and/or November 2003. [R.128, 133] She has never failed a drug screen. [R.458,#22] Mother resided in several different homes during this period. On 21 October 2003, the plan of care was changed to TPR/Adoption and Mother received a final visit on 13 November 2003. [R.132] That plan was later changed to a concurrent TPR/reunification plan on 18 November 2003.

In December 2003, LU was born and mother began residing at a battered woman’s shelter, attended counseling, received medication for her depression, and appeared to the Social Worker to be making progress. Mother and LU visited with SP 4-5 hours per week, interacted appropriately during visits, and SP enjoyed playing with her new sister LE, and appeared to the Guardian to display an affectionate bond with Mother. [R.137-139, 144] On 4 January 2004 Mother and the man believed to be LE’s father at the time, Paul E., got into a verbal and physical altercation at the man’s residence. LE was less than one month old at the time.  It is unclear in the record and from the descriptions in the DSS report and the GAL report where the baby was at the time, but it appears the infant was in a taxi Mother hired to drive her to Mr. E’s residence [See and compare R.153,145,138] On 13 January 2004, the court continued the concurrent plan of reunification and TPR.

On 23 January 2004 as a result of the report of the alleged physical altercation involving Paul E. [Tr.111], DSS filed a Juvenile Petition alleging the infant juvenile LE to be a neglected juvenile.[R.146-149]. No summons was issued or served at the time. An Order was entered on 24 February 2004 setting the case for adjudication on 9 March 2004.[R.151] DSS filed an “Amended” Juvenile Petition on 8 March 2004, again alleging LE was a neglected juvenile. [R.173-176] Mother was served with process on 15 March 2004. [R.158-159] Following an alleged assault on Shawn P., Mother turned herself in and was incarcerated on 28 March 2004.[Tr.112]. She placed the child in the care of Ms. Marlene Eckles.[Tr.112] Ms. Eckles was considered by DSS to be an appropriate caretaker for the child, and a voluntary care and safety plan was established allowing Mother’s placement of the child with her. [Tr.112; R.163] At some point, because Ms. E called DSS concerned that Mother had left her home with LE, DSS took nonsecure custody of LE on 8 April 2008. [Tr.113]  On 7 April 2004 a second juvenile summons was issued by the Clerk for Mother [R.170], and served 8 April 2004.[R.171] Nonsecure Custody Orders were entered on 8 April 2004 and 13 April 2004 and LE remained in nonsecure custody of DSS pending the adjudication and disposition hearing. [R.172,177-178] On 20 April 2004 the adjudication hearing was held and the child was adjudicated to be a neglected juvenile. [R.191] The Order did not specify the particular facts or the conduct of Mother supporting the adjudication, but placed legal and physical custody with DSS pending a disposition hearing scheduled for 18 May 2004. [R.191-192] The disposition hearing was held on 19 May 2004. [R.236] DSS worker Tameka Walker did not develop a case plan for Mother when the child came into nonsecure custody on 8 April 2004 [Tr.113], and there was never any case plan for Mother and LE other than TPR/Adoption [Tr.79, 80-81]. Mother did not have visitation with LE after 8 April 2004. The trial court’s initial order in disposition did not provide for any reunification services or visitation for Mother and her child LE, and directed that TPR/Adoption was the plan of care.[R.238-239] Soon after the disposition in LE’s case, Mother returned to jail in June 2004 where she has remained to this date.[Tr.38] 

While incarcerated Mother wrote to and kept in contact with DSS about the status and condition of her children. [Tr.125,130] During the periods Mother was not incarcerated, DSS indicated no concerns as far as Mother’s love for her children or as far as the children’s physical needs being met.[Tr.110, lines 21-25;111, lines 1-2] The children were well-groomed and well-clothed when in Mother’s care, they appeared well-bonded to Mother, she was attentive to their physical needs, and she provided an adequate, clean residence for them until her incarceration. [Tr.126-127; R.152, 155] The children were not physically injured while in Mother’s custody. [Tr.128; R.152] In their Court Summary dated 4 March 2004, DSS social workers stated at that time none of Mother’s children had been directly neglected or mistreated, that Mother takes excellent care of the children’s physical needs, and that it is the potential exposure of the children to violence that is the concern of DSS. [R.152] Mother was incarcerated in June 2004. The record does not indicate any visitation between the Mother and her children after April 2004. The children remained in foster care after April 2004.

On 20 February 2006, DSS filed separate petitions to terminate Mother’s parental rights to SP and to LE. [R.383, 397] Each petition alleged grounds for termination pursuant to NCGS 7B-1111(a)(1)(2) and (6) [R.383-387, 397-401] Mother filed a response to each petition denying the material allegations and requesting the petitions be dismissed. [R.391,406] Trial was held on 30 August 2006.  Though incarcerated at the time, Mother appeared at the trial represented by her appointed attorney. She did not testify. Following the hearing, the court entered substantially identical orders terminating Mother’s parental rights. [R.454,465] The orders were filed on 16 October 2006.  From those orders, Mother gave and signed timely Notice of Appeal in each case. [R.476-477]. 

    
ARGUMENT
I.
INTRODUCTION
From the record, it is clear that Mother lives in poverty and suffers depression.[R.456,#g;R.457,#t;R.468,#o;R.469,#aa,bb] She has appointed counsel, and she requires Section 8 housing assistance.[R.38] She has had numerous difficulties in her interpersonal relationships with other adults in her life. Her conduct has caused her to be incarcerated from time to time during the lives of SP and LE, and she has been imprisoned since June 2004. During periods of her incarceration when she had custody of her children, she made alternate arrangements for the placement and care of her children with people acknowledged by DSS to be suitable and appropriate.[Tr.108-110,123;R.28;Tr.112;R.163] As DSS conceded in its 4 March 2004 and 18 May 2004 court summaries: 

It should be noted that none of Mother’s children have ever been injured nor has [she] directly neglected or mistreated them, on the contrary [Mother] takes excellent care of the children’s physical needs and appears well bonded to them.[R.152]

She is bonded with LE and interacts with her exceptionally well. [Mother] always had LE well dressed and groomed appropriately.  She has always made sure the physical needs are met. [Her] residence is always clean, neat, and nicely furnished. [R.214]

Similarly, the GAL determined that the best interest of LE as late as 23 March 2004 required that legal and physical custody of LE should remain with Mother and that the child was not in danger in her Mother’s care. [R.156,161]
Likewise, at trial of the TPR in August 2006, DSS admitted no concerns as far as Mother’s love for her children or as far as the children’s physical needs being met.[Tr.110, lines 21-25;111, lines 1-2] The children were well-groomed and well-clothed when in Mother’s care, they appeared well-bonded to Mother, she was attentive to their physical needs, and she provided an adequate, clean residence for them until her incarceration. [Tr.126-127; R.152,155] 

The fundamental liberty interest of natural parents in the care, custody and management of their children does not evaporate simply because they have not been model parents or have lost temporary custody of their children to the State. Santosky v. Kramer, 455 US 745,753-54 (1982); In re Eckard, 144 NC App 187, 547 SE 2d 835, 841 (2001).  Incarceration and poverty alone are not permissible grounds to terminate parental rights. The Due Process Clause ensures that the State cannot infringe on a parent’s paramount right to custody solely to obtain a better result for a child. Adams v. Tessener,354 NC 57, 550 SE 2d 499 (2001). Other than the fact of the separations and instability caused by her incarcerations, there was no evidence presented at the trial indicating any direct injury, adverse impact, or effect on the children as a consequence of Mother’s conduct. The children were each three-month old infants when removed from Mother’s custody, and she had been attending to their needs for care and supervision in an acceptable manner when not incarcerated. 

II.
APPLICABLE STANDARDS OF REVIEW FOR QUESTIONS PRESENTED 

Appellate review of subject matter jurisdiction is de novo, and can be considered for the first time on appeal without having been raised in the trial court or assigned as error on appeal. In re T.R.P., __ NC __, 636 SE 2d 787 (2006). A trial court’s compliance with statutory mandates presents questions of law reviewed de novo on appeal. Mohr v. Mohr, 155 NC App 421, 423, 573 SE 2d 729, 731 (2002); In re J.D.C.,__ NC App __, 620 SE 2d 49 (2005). At the adjudicatory stage in TPR, the appellate court standard of review is whether the trial court's findings of fact are based upon clear, cogent and convincing evidence and whether the findings support the conclusions of law. In re Allred, 122 NC App 561, 471 SE 2d 84 (1996). At the dispositional stage, if the trial court decides termination is in the best interests of the child, this Court reviews that decision under an abuse of discretion standard. In re Nesbitt, 147 NC App 349, 555 SE 2d 659 (2001). Appellate review of the trial court's conclusions of law is de novo. In re D.H., __ NC App __, 629 SE 2d 920, 922 (2006). The standard of appellate review of a trial court's determination to admit evidence under the rule governing the admissibility of other crimes, wrongs, and acts and under the rule providing that evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice is for abuse of discretion. State v. Summers, __ NC App __, 629 SE 2d 902 (2006).

III.
ARGUMENT OF THE QUESTIONS PRESENTED
A.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO TERMINATE MOTHER’S PARENTAL RIGHTS BECAUSE THE MOTION IN SP AND THE PETITIONS IN SP AND LE WERE NOT VERIFIED IN THE MANNER REQUIRED BY LAW.

[SP Assignment of Error 72;LE Assignment of Error 75;R.252,387, 401,497,509]

A party may challenge subject matter jurisdiction at any stage of the proceedings. In re T.R.P., __ NC __, 636 SE 2d 787 (2006); In re Z.T.B., 170 NC App 564, 613 SE 2d 298 (2005); In re Triscari Children, 109 NC App 285, 426 SE 2d 435 (1993); In re Green, 67 NC App 501, 313 SE 2d 193 (1984). Because the TPR motion and petitions in this case were not “verified” in the solemn form required by statute, the trial court lacked subject matter jurisdiction and its termination orders are a nullity and must be vacated. In re T.R.P., supra. 

All petitions or motions for termination of parental rights must be verified by the petitioner or movant. NCGS 7B-1104. The question of verification is not subject to harmless error analysis on appeal, and a failure to properly verify is reversible error requiring the trial court’s judgment to be vacated for lack of subject matter jurisdiction. In re T.R.P., supra. 

Oaths establishing rights are necessary and are required to be administered with the utmost solemnity. NCGS 11-1.  A Notary Public is authorized to perform verifications. NCGS 10B-20(a)(2005); NCGS 10A-9(a)(2002)[now repealed, but in effect prior to 1 December 2005].  Effective 1 December 2005, by statutory law “Verification” means a notarial act where a person certifies under oath that the person witnessed the principal execute a particular document or witnessed the principal’s acknowledgment of the principal’s signature on an already-executed document. NCGS 10B-3(28); NCGS 10B-41 & 10B-42.  Prior to 1 December 2005, “verification was statutorily defined as a notarial act in which the notary certifies that a signer whose identity is personally known to the notary or proven on the basis of satisfactory evidence, has, in the notary’s presence, voluntarily signed a document and taken an oath concerning the document. NCGS 10A-3(9). 

Under the requirements of either statute, the purported verifications in this case fail to comply with the legal standard mandated by law for a verification. In the Motion in SP filed on 19 August 2004 [R.250-253] and in the Petitions filed on 20 February 2006, the verifications simply state that Tameka Walker was “previously sworn” without identifying when or by whom and that she “appeared before [the Notary]”. [R.252-253,387,401]. The Motion verification, made under the former Notary Act in Chapter 10A, does not indicate the signer was sworn by the Notary or that Ms. Walker voluntarily signed and acknowledged the document under oath and in the presence of the Notary. [R.252-253] The Petitions, which are governed by the newly enacted Notary law in Chapter 10B, similarly fail because there is no certification of a contemporaneous oath and signature in the presence of the Notary, nor any certification under oath by the Notary that the person witnessed the principal execute a particular document or witnessed the principal’s acknowledgment of the principal’s signature on an already-executed document. [R.387, 401] Our Supreme Court has held that a mere notarization is insufficient to constitute verification. See Martin v. Martin, 130 NC 27, 28, 40 SE 822 (1902) (holding that the even though the phrase "sworn and subscribed to" was employed, it is nevertheless defective as a verification). See In re T.R.P., 173 NC App 541, 619 SE 2d 525 (2005), affirmed, __ NC __, 636 SE 2d 787 (2006). 

In addition, although Tameka Walker stated in the Motion and Petitions she was a designated representative of the Petitioner, the evidence at trial did not support that statement.  Ms. Walker indicated at trial that she was a foster care social worker for Iredell County DSS [Tr.60], and that her duties were to work with families on their goals and the family service case plan so they can reunify. [Tr.61] At no time during her testimony did Ms. Walker indicate, nor was there any other evidence presented establishing, that she was an authorized representative of DSS for purposes of verification of termination petitions.  Only the Director of DSS, or one of his/her staff members to whom he/she expressly has delegated his authority may act lawfully as a representative of DSS. NCGS 108A-14.  Chapter 7B, The Juvenile Code, defines “Director” as including the director’s representative as authorized in NCGS 108A-14.  NCGS 7B-101(10). Because of the failure of the verification to meet legal requirements, and because of the purported representative’s testimony indicating her limited duties and omitting any certification of her representative capacity, it is submitted that the verification also fails as it is not made by a representative with delegated authority of the Director. 

Because the Motion and the Petitions are not properly verified in compliance with requirements of statute, the trial court lacked subject matter jurisdiction, its orders terminating mother’s parental rights should be vacated, and the termination action should be dismissed.  See In Re T.P.R., supra.

B.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING TO  COMPLY WITH THE STATUTORY TIME PERIOD AND MANDATE FOR CONDUCTING THE TPR HEARING FOLLOWING THE FILING OF THE TERMINATION MOTION AND PETITIONS.

[SP Assignment of Error 72; R.497][LE Assignment of Error 75, R.509]

NCGS 7B-1109(a)requires the adjudicatory hearing in TPR to be held no later than 90 days from the filing of the petition or motion, unless a judge allows a continuance based on specified conditions which do not exist here. NCGS 7B-1109(a)and (d).  In this matter, although a continuance was allowed on 11 July 2006 for other than the conditions prescribed in the statute, the mandated time for the hearing had long passed. [R.408] In fact, the hearing in this case was held at a time well beyond the 120-day period cumulatively prescribed and allowed by the legislature for the hearing and for the entry of the order. 

In this case, a Motion for TPR in SP was filed on 19 August 2004, and Petitions in SP and LE were filed on 20 February 2006.  The adjudicatory TPR hearing was not held until 30 August 2006, a period of more than two years after the Motion in SP and more than six months after filing of the petitions in SP and LE. The hearing on the motion and petitions for termination in this case was not held within the 90 day period after filing as mandated by the legislature. In cases involving relatively short periods of delay, this Court has required that some form of prejudice be shown arising from the delay. See In re S.W., __ NC App __, 625 SE 2d 594 (2006). In other cases, the extensive period of delay involved has been deemed prejudicial error. See In re L.E.B., 169 NC App 375, 610 SE 2d 424, disc. review denied, 359 NC 632, 616 SE 2d 538 (2005)[6 months delay found prejudicial]. However, the recent Supreme Court opinion in In re T.R.P., supra, albeit in the context of a statutory requirement unrelated to time periods, appears to signal that a harmlessness analysis may not be appropriate with regard to the Juvenile Code’s explicit legislative mandates.  In that case, despite a strong dissent suggesting a harmless error analysis, the Supreme Court recognized that Chapter 7B sets out a sequential process “wherein each required action or event must occur within a prescribed amount of time after the preceding stage in the case,” and that legislative statements and intent should be honored as written. In re T.R.P., 636 SE 2d at 790-795.

As this Court held in In re L.E.B., the delay of more than six months in complying with the legislatively mandated time periods in the Juvenile Code is prejudicial as it adversely affects the family relationship between the respondent and the minors, as well as the foster parent and the minors, and delays both subsequent procedural requirements and the finality of the matter.  In re L.E.B., 169 NC App at 379, 610 SE 2d at 426‑27. Mother incorporates and articulates these same factors as prejudice in this case. Furthermore, it appears that until LE was removed in April 2004 and prior to Mother’s incarceration in 2004, as described above, she had placed the minor children in suitable and acceptable alternate care arrangements, and DSS and the GAL acknowledged she was a capable mother to the children. Also, while in prison, Mother kept in contact with DSS concerning her children, was receiving treatment and medications for her increased depression, attended 33 individual therapy sessions focused on her depression and anger management, and completed the Baby Ready Program and some parenting classes. [R.450-451; R.469,#z,aa,bb; R.457,#r,s,t] 

There is no explanation in the record for the two year delay in SP’s case from the initial August 2004 Motion for TPR. The Motion was never withdrawn or dismissed, and no hearing was held until 30 August 2006. 

In the context of a termination case, where the death penalty of a parent’s relationship can be imposed, where significant and core constitutional rights are implicated, and when the legislature has been explicit in its time mandates, this court should adhere to its precedent when delays of five months or more are involved. From the cases, it appears that a period in excess of five months constitutes prejudicial and reversible delay. In re L.E.B., supra; In re T.L.T., 170 NC App 430, 612 SE 2d 436, 437‑38 (2005); In re D.M.M.,__ NC App __, 633 SE 2d 715 (2006); In re D.S., __ NC App __, 628 SE 2d 31 (2006); In re B.P., __ NC App __, 612 SE 2d 328 (2005). The reasoning used in determining prejudicial delays in the entry of orders following a hearing applies with equal or greater logic and force to delays between the date of filing of the pleading which seeks to forever alter a parent’s constitutional relationship with her children and the date of the hearing for determination - especially when the parent, like Mother in this case, suffers depression and is denied any relationship at all with her child pending the hearing. 

"..[L]ogic and common sense lead ... to the conclusion that the General Assembly's intent was to provide parties with a speedy resolution of cases where juvenile custody is at issue."  In re E.N.S., 164 NC App 146, 153, 595 SE 2d 167, 172, disc. rev. denied, 359 NC 189, 606 SE 2d 903 (2004). "[T]he need to show prejudice in order to warrant reversal is highest the fewer number of days the delay exists ...[a]nd the longer the delay beyond the [legislated] deadline, the more likely prejudice will be readily apparent."  In re D.M.M.,__ NC App __, 633 SE 2d 715, 717 (2006); In re O.S.W., __ NC App __, 623 SE 2d 349, 350 (2006).  In mandating specific non-discretionary time limits in the Judicial Code, the legislature intended a speedy disposition in juvenile cases so that neither parents nor children would suffer long periods of emotional turmoil and instability  during the court actions in which each event must occur within a prescribed amount of time.  In this case, Mother suffered increased depression and emotional upset during the delay.[R.457,#t;R.469,#bb]  She was deprived of any relationship with her children. Any sense of closure for the children, Mother, and the foster parents was out of reach. Entry of a final order and the appellate process was put on hold. (Note, the Orders were not entered within the required 30-day time period [R.454,465]). Mother was taking psychotropic medicines for “increased depression” in prison while the matter lingered. [R.457,#t; R.469,#bb] As declared by this Court: 

“Admittedly, the prejudice argued by respondent in this case is generic and susceptible to challenge, but in light of a five-month delay, little more than common sense is necessary in order to perceive aspects of prejudice to all parties involved in this termination proceeding.” In re C.J.B, __ NC App __, __, 614 SE 2d 368, 370 (2005). [Emphasis added]

If the burden in cases of extraordinary delay is imposed on parents to show prejudice, then the whole scheme of constitutional and statutory protections, burdens of proof, and expedient resolution in termination actions is turned on its head and becomes meaningless. Though this Court has discussed the need for a showing of prejudice, it is less than clear what constitutes sufficient prejudicial to require a reversal other than the loss of evidence or records. See In re C.J.B, supra. How does this Mother establish prejudice in a proceeding in which she is incarcerated and denied any relationship with her children? How does she show prejudice during the two years that she is incarcerated, incapable of developing evidence and witnesses from without the harsh confines of a jail cell, completely dependent on the grace of others for permissions, assistance, activities, treatment, contact with her children? How does a Mother show prejudice when she is incarcerated during the six months of delay between the filing of petitions and the trial on those petitions? Legislatively created statutes of limitation are applied by courts in a strict manner without resort to harmless error or any need for a showing of prejudice.  Failure to comply with those time limitations is promptly and decisively acted upon by the Court. It is submitted that if a bright line rule of reversible error and prejudice for extraordinary delay (i.e., more than five months) is established by this Court, such a rule will foster the goals of swift finality in juvenile cases and will serve to resolve cases at the trial court level that might otherwise bog down in the lengthy appellate process and in searches for generic and non-generic prejudice.  Counsel and trial courts will know that a case violating the bright line rule need not be appealed, it must simply begin the trial process anew and sooner than would otherwise occur from an appeal.  

In a case such as this Mother’s, the Court has established a barrier that she could never overcome except on pure policy principles, the generic reasons described in several of the cases cited above (which Mother adopts and incorporates), and by resort to the clear legislative mandate. In essence, by requiring this parent to prove prejudice beyond that articulated above, there can never be a time limit mandated by any legislature that any court need concern itself with. All time limits in the Judicial Code become meaningless. It is impossible for this Mother to show anything other than the horrible emotional suffering and those factors so well described in In re L.E.B. and similar cases involving delays of five or more months. In the context of this case, Mother asserts that the “prejudicial showing” hurdle as applied to her, to the extent it involves prejudice other than as articulated above, is unfair and contrary to the public policy underlying termination actions as set forth in NCGS 7B-1100 - to establish a plan of care at the earliest possible time while recognizing the need to protect against the unnecessary severance of a relationship with a parent.  

Under the circumstances of this case, given the close relationship mother had with her children and because the principal issue of concern for DSS involved Mother’s adult relationships and anger management and not any negative impact or violence on the children directly, Mother is entitled to have the provisions of NCGS 7B-1109(a) strictly construed and strictly applied without the necessity for a further showing of prejudice. The trial court’s orders should be reversed and vacated because of the court’s failure to comply with the mandated time limit in NCGS 7B-1109(a).

C.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ITS  ADJUDICATION OF NEGLECT GROUNDS UNDER 7B-1111(a)(1) BECAUSE THERE WAS INSUFFICIENT CLEAR, COGENT AND CONVINCING EVIDENCE OF ANY NEGLECT BY MOTHER CAUSING AN IMPACT OR INJURY TO THE JUVENILES OR OF THE PROBABILITY OF REPETITION OF NEGLECT WITH THE REQUIRED IMPACT ON THE JUVENILES.

[SP Assignments of Error 8-29,31-63,65-71,73,76,79; R.488-498] [LE Assignments of Error 8-62,68-74,76,78,81; R.500-510]

Although the statute defining “neglected juvenile” is silent on whether the juvenile must sustain some injury as a result of neglect, the appellate courts have consistently required that there be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the parent’s failure to provide proper care, supervision, or discipline.  In re Safriet, 112 NC App 747, 752, 436 SE 2d 898, 901‑02 (1993) (emphasis added). Our Supreme Court has held that not every act on the part of parents constitutes "neglect" under the law which results in a "neglected juvenile."  Otherwise, such a principle would subject every parental misstep to the full impact of the Juvenile Code. In re Stumbo, 357 NC 279, 582 SE 2d 255 (2003). To adjudicate a juvenile neglected, the settled law requires that there be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the parent’s failure to provide proper care, supervision, or discipline, i.e., a nexus between the parent’s conduct and some impairment caused to the child.  In re Safriet and In re Stumbo, supra.  In its review of the numerous juvenile neglect cases, the NC Supreme Court determined and held that where "neglect" or a "neglected juvenile" has been found, the conduct at issue constituted either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile. In re Stumbo, supra.  Thus, in this case, clear, cogent and convincing evidence must prove that mother engaged in some severe or dangerous conduct or pattern of conduct, or a probability of repetition of such conduct, causing injury or potentially causing injury to the juveniles before neglect supporting a termination can be found. 

In this case, Mother had been incarcerated since June 2004, a period of more than two years at the time of the hearing. She had not seen her children since April 2004. In March 2004, DSS and the GAL expressly reported that none of Mother’s children have ever been injured nor had she directly neglected or mistreated them; on the contrary, they stated that Mother took excellent care of the children’s physical needs and appeared well bonded to them.[R.152] With regard to LE, who was still in her custody at the time, DSS and the GAL stated Mother was bonded with LE and interacted with her exceptionally well; Mother always had LE well dressed and groomed appropriately; she had always made sure the child’s physical needs were met; and, Mother’s residence was always clean, neat, and nicely furnished. [R.214] 

During her incarceration, DSS admitted and the Court found as a fact that Mother expressed interest and attempted to keep in touch with her children. [Tr.130, lines 3-24; R.459, #26; R.471, #25].

As is clear from the record, Mother was involved in a number of violent events prior to April 2004. However, the clear, cogent and convincing evidence did not establish that any of the events occurred in the sight of either of the minor children or had any impact on them. The court made no findings of impact on the juveniles. It did find that Mother’s inability to comply with the case plan was because of her incarcerations. [R.459,#33] Indeed, each child was an infant of approximately 3 or 4 months when DSS removed them from Mother’s custody. Given DSS’ acknowledgment of the excellent quality of Mother’s direct care of the juveniles as late as March 2004 as indicated above, it is clear that the issue justifying removal from Mother’s custody was solely the speculative and perceived future risk or threat of harm arising from Mother’s violent interpersonal relationships with other adults. In their March 2004 court summaries extolling Mother’s virtues as a parent, DSS and the GAL state their principal concern justifying removal of the children as Mother’s lack of control, anger management problems, and the potential for exposing the children to violence. [R.152,155,161] 

In a case such as this, where the juvenile has not been in the parent’s custody for a significant period, there must be clear, cogent and convincing evidence of neglect that exists at the time of the termination hearing or clear, cogent, and convincing evidence that there is a probability of a repetition of neglect. Evidence of prior neglect will not be sufficient alone. In the Matter of Ballard, 311 NC 708, 319 SE 2d 227 (1984). Because Mother had been incarcerated for more than two years, there was no evidence presented of any neglect by Mother existing at the time of the hearing. In fact, despite the lower court’s orders denying reunification efforts for both children and adopting a TPR/Adoption plan
, the evidence and the court’s findings in the orders indicated Mother had been active in parenting classes, therapy, and in contacts with DSS about the children during her incarceration.  
Substantive differences exist between proof of “neglect” and “dependency” adequate for removal of custody and that which will be adequate to meet the requirements for termination.  Parental rights may not be terminated for threatened or speculated future harm. In re Evans, 81 NC App 449, 344 SE 2d 325 (1986). The Petitioner’s evidence at the hearing was at best a marginal showing of threatened or speculated future harm based on Mother’s past relationships and her prison infractions, and it did not meet the requisite standard of proof with regard to a probability of a repetition of the kind of neglect required for termination. 

Petitioner’s only evidence on the probability of neglect repetition related solely to Mother’s conduct while in prison. Mother was incarcerated in 2004 because of a probation revocation concerning an incident which occurred in 2000 and which predated the initial juvenile proceedings in 2002.  She had not been convicted of any additional criminal misconduct.  It is submitted, and argued separately below, that the evidence of Mother’s infractions of prison rules while incarcerated were inadmissible and should not have been considered.  However, even if considered, when balanced with Mother’s positive behaviors, those remote infractions do not constitute sufficient clear, cogent, and convincing evidence to support the neglect grounds required for termination.      

In its order, the trial court’s findings related to neglect  were comprised primarily of past conduct involved in the underlying juvenile cases, the infractions while in prison, and to Mother’s financial support of her children. [See R.468-469, 471-472] The findings of the court in its orders are not supported by the testimony at trial. It is unclear from the record as to the nature of Mother’s precise prison infraction conduct at issue, the nature of the documentation relied upon, and whether or not “charges” were substantiated in any form of administrative due process.  Mother had been at Southern Correctional since November 2005. Over Mother’s objection [Tr.19-21], Paula Hilliard, a transfer coordinator/case manager in the prison system [Tr.9] testified that Mother had an infraction at that facility on 4/28/06 for profane language [Tr.19,26]. In addition, Ms. Hilliard used some unidentified document without detailed information to provide testimony of Mother’s disciplinary history prior to November 2005.[Tr.23]  She indicated Mother had an infraction on 10/8/05 for hitting an officer in the back while exiting her cell [Tr.21, lines 22-24; Tr.26], was charged on 10/26/04 with assault staff [Tr.23], was charged with an infraction on 2/11/05 [Tr.24, court sustained objection], on 5/6/05 another assault staff charge [Tr.24], on 5/25/05 charged with an infraction [Tr.24, court sustained objection at Tr.25], disobey order, nonthreatening on 6/15/05 [Tr.25], profane language on 9/5/05 [Tr.25-26], sexual act on 9/15/05 [Tr.26].  Ms. Hilliard was unable to provide any details of the actual conduct involved. [Tr.31-32] However, she did indicate that a charge of assault could be based on conduct other than physically striking another person, conduct such as pulling away from a staff member. [Tr.32] Ms. Hilliard also admitted that she has never had any problems with Mother while at Southern Corrections since November 2005. [Tr.39] 

While such infractions might have meaning in a prison disciplinary and administration context, in a termination hearing they do not rise to the level of clear, cogent, and convincing evidence to establish and support any probability of a repetition of neglect impacting the children. See, In the Matter of Ballard, supra. 

The findings concerning Mother’s “stable home” [R.472,#32;R.460, #48] are also not supported by clear, cogent and convincing evidence to the extent the quality of Mother’s home or the care of the children are implicated. While it is true she had to make alternate care arrangements during periods of incarceration, the record is clear that Mother took excellent care of the children’s physical needs and appeared well bonded to them [R.152]; interacted with her children exceptionally well; kept the children well dressed and groomed appropriately;  always made sure the children’s physical needs were met; and, her residence was always clean, neat, and nicely furnished. [R.214]  LE was born in December 2003.  Mother moved with the child to a domestic violence shelter upon release from the hospital and thereafter to a residence in February 2004. [R.155] The GAL and the court found the residence to be adequate. [R. 155; R.458,#23; R.471,#22] The child was removed from Mother in April 2004 when Mother was incarcerated, and Mother has been incarcerated ever since. 

Insofar as Mother’s child support was considered or found by the court to be evidence of neglect or other grounds for termination [R.458,#13,14,15,16,18; R.461,#54,61; R.470,#16,17; R.472,#38; R.473,#46], the trial court made no findings about Mother’s income or ability to provide support. A finding that a parent has the ability to pay support is essential in termination of parental rights on nonsupport grounds. In the Matter of Ballard, 319 SE 2d at 233; In re Faircloth, 161 NC App 523, 588 SE 2d 561 (2003). Similarly, without such findings, and given Mother’s poverty, it is error for the court to consider and use any contention concerning Mother’s failure in payments of any kind as evidence supporting any finding or conclusion of nonsupport  for termination purposes under any of the alleged grounds. Otherwise, petitioners in termination cases could establish grounds based on support considerations that have been adjudged insufficient, improper and not permissible as grounds for termination under the express nonsupport/cost of care section of the statute. See NCGS 7B-1111(a)(2) and (3). In any event, the evidence in this case indicates Mother did pay amounts of support for SP when she was not incarcerated in 2003 and 2004, including a payment of $539.41 which purged her contempt in May 2004.[Tr.54-55] By its very nature, a contempt purge payment is based upon a court’s determination of an amount a party has the ability to pay.  Mother was incarcerated thereafter. According to petitioner’s child support witness, Sharon Keller, Mother was not obligated to pay child support while incarcerated and “she was not able to meet the obligation.” [Tr.54] There was no evidence of Mother’s failure to support LE, or of any income while in prison, or of her ability to provide additional support or cost of care. See In re Clark, 151 NC App 286, 565 SE 2d 245, disc. rev. denied, 356 NC 302 (2002). Mother took care of LE from birth until the child was removed in April 2004.  DSS indicated Mother took excellent care of both children’s physical needs.[R.152] Specifically with regard to LE, Mother always had LE well dressed and groomed appropriately, she always had made sure the child’s physical needs were met, and  Mother’s residence was always clean, neat, and nicely furnished. [R.214] 

In short, there was insufficient clear, cogent and convincing evidence to support the court’s findings of the probability of repetition of neglect sufficient to support a termination of Mother’s parental rights. Counsel has been unable to find a case in which incidents of adult domestic violence alone, not directly injuring a juvenile, constituted sufficient grounds for termination of parental rights. There was no evidence that Mother’s anger issues had a direct physical or emotional impact on the children, or that she was likely to create a substantial risk of harm to the children by reason of her interpersonal relationships with other adults.  When she had the children, all agreed they were well taken care of and provided for. 

D.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND ABUSED ITS DISCRETION IN ALLOWING THE PETITIONER TO INTRODUCE EVIDENCE OF MOTHER’S CRIMINAL CONVICTION, INFRACTIONS, AND INMATE RECORDS DURING ITS ADJUDICATION CASE IN CHIEF AND OVER MOTHER’S OBJECTION BECAUSE SUCH EVIDENCE WAS INADMISSIBLE AS IRRELEVANT, INADMISSIBLE AS CHARACTER EVIDENCE, AND INADMISSIBLE AS BEING MORE PREJUDICIAL THAN PROBATIVE.

[SP Assignments of Error 1,2,3,4,20,21,22,23,29,50,78; R.488,490-491,494,497; Tr.13-14,17,19-24,37,157-164][LE Assignments of Error 1,2,3,4,32,33,40,53,80;R.499,503,504,506,510;Tr.13-14,17,19-24,37,157-164]

During its case in chief, petitioner introduced evidence of Mother’s close custody status while incarcerated, a conviction from the year 2000, and infractions or infraction charges while incarcerated. [Tr.13-14,17,19-24, 157-64; R.426-439].  The majority of the infractions were more than a year old at the time of the hearing. (See listing with dates in the preceding argument)  The conviction documents introduced as petitioner’s Exhibit 5 involved a conviction occurring in 2000, predating the children’s birth. This evidence was admitted over Mother’s objections as to relevance, prejudice, and character. [Tr.13-14,17,19,21-22,23-24,37,159] The petitioner acknowledged the evidence was for the purpose of establishing Mother’s character and the probability she would act in conformity therewith in the future when released from prison in February 2007. [Tr.14, lines 11-14; Tr.161-163] 

Though the Rule is described as one of inclusion, Evidence Rule 404 explicitly provides that character evidence shall not be admissible to prove conduct or to prove that an individual acted in conformity with her character on a particular occasion. NCGS 8C-1, Rule 404.  The sole or primary purpose of the evidence introduced by petitioner here was to prove the conduct and character of Mother as a violent person incapable of parenting her children by exposing them to a risk of injury in the future. Petitioner sought to show that Mother had the propensity and disposition to engage in violent acts and, speculatively, that the children might suffer as a consequence.  Some of the evidence - for example, Mother’s housing level and custody status, profane language, nonthreatening disobedience, two undesignated nonviolent infractions, and a sexual act - had no probative value, was not admissible under Rule 404, and served only to further prejudice the court. These charges were clearly irrelevant “piling on” and inadmissible for any purpose allowed under the Rule. The other 3 infractions involving administrative “charges” of assault occurred between October 2004 and October 2005.[Tr.23,24,26] With regard to these remote matters, the petitioner’s witness acknowledged she was unable to provide any details of the conduct involved, that the conduct could be something other than a violent act, such as jerking away from a staff member, and that she had encountered no problems as case manager with Mother. [Tr.31-32,39] The only purpose was to show Mother’s propensity for violence.  None of the infractions were committed in the presence of the children and no affect or impact on the children was shown. The bare fact of Mother’s infraction conduct is not admissible under the provisions of Rule 404(b) allowing for admission of other crimes or wrongs evidence absent some offer of evidence regarding the facts and circumstances underlying the prior convictions or wrongs. See State v. Renfro, __ NC App __, 621 SE 2d 221 (2005).

Under Evidence Rule 608(b) specific instances of the conduct of a witness for the purpose of attacking credibility, other than conviction of a crime as permitted by Rule 609, may not be proved by extrinsic evidence. NCGS 8C-1, Rule 608(b). Mother did not testify, so the cross-examination for truthfulness exception under the Rule did not apply in any event. Likewise, Rule 609(a) provides that evidence of a conviction may be admitted for the purpose of attacking the credibility of a witness during cross-examination only. NCGS 8C-1, Rule 609(a). 

Since the conviction in 2000 occurred years prior to the initiation of the original and underlying juvenile actions herein,  and since it was not offered in cross-examination of a witness’ credibility, it was inadmissible for any purpose relevant to the termination proceedings. The bare fact of a person's prior convictions or bad acts is not admissible under Rule 404(b) absent some offer of evidence regarding the facts and circumstances underlying the prior conduct. State v. Renfro, __ NC App __, 621 SE 2d 221 (2005).

Because petitioner simply introduced the “bare facts” of Mother’s infractions, housing status in incarceration, and conviction; because Mother’s housing status while in confinement and the majority of the infractions alleged had no relevance or probative value in the proceeding [NCGS 8C-1, Rule 402]; because the sole probative value of the evidence was to show Mother’s character, propensity or disposition and not for any impact on the children or other fact probative of the alleged grounds for termination [NCGS 8C-1, Rule 404]; because the evidence was not admissible under Rules 608 or 609; and, because the prejudicial value of the evidence substantially outweighed its probative value [NCGS 8C-1,Rule 403], the trial court committed prejudicial error in admitting such evidence and the termination orders should be reversed. 

E.
THE TRIAL COURT ERRED IN ITS ADJUDICATION OF GROUNDS FOR TERMINATION UNDER 7B-1111(a)(2) BECAUSE IT FAILED TO MAKE ANY CONCLUSIONS OF LAW WITH REGARD TO THE GROUNDS AND BECAUSE THE EVIDENCE WAS INSUFFICIENT TO SUPPORT FINDINGS THAT MOTHER HAD WILLFULLY LEFT HER CHILDREN IN FOSTER CARE FOR MORE THAN 12 MONTHS WITHOUT MAKING REASONABLE PROGRESS IN CORRECTING CONDITIONS THAT LED TO REMOVAL. 

[SP Assignments of Error 8-29,31-37,41-45,50-57,59-62,66-70,75,79; R.488-498][LE Assignments of Error 8-40,42,48-60,62-64,69-73,78,81; R.500-510] 

Mother incorporates herein the arguments in Section C. To terminate parental rights based on 7B-1111(a)(2) grounds the trial court must perform a two‑part analysis: (1) it must determine by clear, cogent and convincing evidence that a child has been willfully left by the parent in foster care or placement outside home for over twelve months; and (2) that as of the time of hearing, as demonstrated by clear, cogent and convincing evidence, the parent has not made reasonable progress under the circumstances to correct the conditions which led to the removal of her child. In re J.G.B.,__ NC App __, 628 SE 2d 450 (2006). 

First, the trial court made no conclusions of law based on its findings related to this ground. [R.462-463,474] A court cannot terminate parental rights under 7B-1111(a)(2) absent the necessary  conclusion of law that Mother willfully left the children in placement for more than 12 months and failed to show reasonable progress under the circumstances in correcting the conditions leading to the removal of the children. See In re Harris, 87 NC App 179, 360 SE 2d 485 (1987); In re S.O.B.‑B., 169 NC App 842, 612 SE 2d 693 (2005). It is undisputed each child had been in placement outside Mother’s home for more than 12 months at the time the petitions were filed. However, Mother had been incarcerated for more than 20 months at the time the petitions were filed, and for almost all of LE’s life. Her willfulness and her progress must be measured during her period of incarceration. “Where a parent has been and continues to be incarcerated, our courts have prohibited termination of parental rights solely on that factor.” In re P.L.P., __ NC App __, 618 SE 2d 241, 251 (2005)(Tyson, J. concurring in part and dissenting in part), affirmed per curiam 360 NC 360 (2006). Mother’s conduct for the two years preceding the hearing indicate her efforts at progress and her lack of willfulness.  She showed interest in her children [Tr.125,130] and she attended therapy. Between August 2004 and November 2005, when she was transferred to Southern Correction, Mother attended 33 individual therapy sessions focusing on her anger management and depression. [R.450]  In addition, she successfully completed requirements of the BabyReady class. [R.451] Since October 2005, she had no relevant behavior infractions. Mother’s conduct was not willful and she was making reasonable progress under the circumstances of her incarceration. See In re Shermer, 156 NC App 281, 576 SE 2d 403 (2003); In re Clark, 151 NC App 286, 565 SE 2d 245, disc. rev. denied, 356 NC 302 (2002); In re Harris, supra. As stated above, during periods she was not incarcerated DSS and the GAL acknowledged Mother provided good care as a custodian of the children.[R.152,214] In her March 2004 report, shortly before Mother’s incarceration, the GAL remarked she did not feel that LE was in danger in Mother’s care. [R.161] Mother’s problems are related to adults, not her children.

F.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ITS ADJUDICATION THAT TERMINATION GROUNDS EXISTED UNDER 7B-1111(a)(6) BECAUSE IT FAILED TO MAKE ANY CONCLUSIONS OF LAW ON THE GROUND AND THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE COURT’S FINDINGS THAT MOTHER WAS INCAPABLE OF PROVIDING FOR THE CARE AND SUPERVISION OF HER CHILDREN IN THE FORESEEABLE FUTURE OR THAT SHE LACKED ALTERNATIVE CHILD CARE ARRANGEMENTS.  

[SP Assignments of Error 8-29,31,34-37,43-45,50-59,61,66,68-70,75; R.488-497][LE Assignments of Error 8-40,42,48,50-64,69,71-73,78; R.500-509]

Mother incorporates herein each of the arguments made above. As it failed to do with the 7B-1111(a)(2) grounds, the court also failed to make conclusions of law on the 7B-1111(a)(6) grounds. [R.462-463,474] 

Mother’s confinement ends in February 2007, within the foreseeable future and but a few months after the hearing. With the exception of the problems surrounding her adult relationships and incarcerations, petitioner and the GAL admitted Mother took excellent care of the children’s physical needs and appeared well bonded to them [R.152]; interacted with her children exceptionally well; kept the children well dressed and groomed appropriately; always made sure the children’s physical needs were met; and, her residence was always clean, neat, and nicely furnished. [R.214] When she was in control of their placement, Mother made alternate care arrangements by placing her infants with caretakers even DSS found acceptable - Ms. Miller and Ms. Eckles. Furthermore, Ms. Shelby Stywall, a person the court found acceptable and capable to be a court-ordered guardian of one of Mother’s other children [Tr.93], had sought to intervene for the purpose of presenting evidence and participating in the hearings as a potential alternate placement and as caretaker.[R.284-288]  However, in denial of due process and disregard for this alternative  child care resource for Mother, without notice or opportunity for Mother to be heard, the trial court summarily and erroneously denied Mother and Ms. Stywall the opportunity to present evidence on the issue.[R.289] If Ms, Stywall was suitable to be the court-appointed guardian for a sibling of the juveniles, one of Mother’s other children removed by DSS, it is unreasonable and error, summarily without due process, to refuse to consider her as an alternate caregiver. The court made no findings as to why Ms. Stywall or anyone else considered by Mother or DSS was not allowed to intervene or to be considered an appropriate alternative caregiver. This was prejudicial error under the circumstances and entitles Mother to a reversal and new trial on this ground. Mother had always provided appropriate alternate care during periods of incarceration [See Tr.108-110,112,123,163], and there was no evidence indicating she would be unable to do so. 

G.
THE TRIAL COURT ABUSED ITS DISCRETION AND ERRED IN ITS FINDINGS, CONCLUSIONS, AND ADJUDICATION THAT IT WAS IN THE CHILDREN’S BEST INTERESTS TO TERMINATE MOTHER’S PARENTAL RIGHTS.

[SP Assignments of Error 62-64,66-69,70,75,8,71,74;R.495-497][LE Assignments of Error 65,67,69-73,78; R.508-509]

As argument of this issue, Mother incorporates by reference each of the arguments above, and the legal arguments and citations contained in Appellant-Father Shawn P’s Brief at pages 29-31 as filed in the record of this appeal.  


CONCLUSION
Based on the foregoing arguments and authorities, the adjudication and disposition orders of the trial court should be vacated or reversed and remanded.

Respectfully submitted this 29th day of January, 2007.
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     �With regard to LE, the initial juvenile disposition order entered in 2004 did not establish any conditions or terms for Mother’s reunification with LE. It is submitted this Order did not meet the statutory requirements mandated by NCGS 7B-903 and 7B-905, and instead established the initial plan as termination of parental rights without any possibility for preserving Mother’s parental rights.  





