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QUESTIONS PRESENTED 
I.
DID THE TRIAL COURT ERR IN GRANTING THE TERMINATION OF PLAINTIFF-APPELLANT’S PARENTAL RIGHTS IN THIS MATTER, IN THAT IT WAS PROCEDURALLY IMPROPER, PURSUANT TO THE PROVISIONS OF ARTICLE 11 OF CHAPTER 7B OF THE NORTH CAROLINA GENERAL STATUTES, TO HAVE COMMENCED A TERMINATION ACTION BY A COUNTERCLAIM FILED IN RESPONSE TO A COMPLAINT FOR CHILD VISITATION IN A CIVIL ACTION?
II. 
DID THE TRIAL COURT ERR IN GRANTING DEFENDANT-APPELLEE’S MOTION FOR LEAVE TO AMEND HER ANSWER AND COUNTERCLAIM?
III.
DID THE TRIAL COURT ERR IN CONSIDERING, AT THE TERMINATION TRIAL, THE GROUND OF NEGLECT AS A GROUND FOR TERMINATION, AS SAID GROUND WAS NOT SET FORTH IN THE DEFENDANT-APPELLEE’S ORIGINAL ANSWER AND COUNTERCLAIM?

IV.
DID THE TRIAL COURT ERR IN FAILING TO STATE THE STANDARD OF PROOF IN REGARD TO ITS FINDINGS OF FACT IN THE TERMINATION ORDER?

V. 
DID THE TRIAL COURT ERR, AS REQUIRED BY N.C. GEN. STAT. §7B-1101, IN FAILING TO FIND IT HAD JURISDICTION TO MAKE A CHILD-CUSTODY DETERMINATION PURSUANT TO THE PROVISIONS OF N.C. GEN. STAT. §§50A-201, 50A-203 OR 50A-204?

VI.
DID THE TRIAL COURT FAIL TO OBTAIN JURISDICTION IN REGARD TO THE JUVENILES, AS NO SUMMONSES WERE ISSUED FOR THEM, AND, CONSEQUENTLY, DID THE TRIAL COURT ERR IN ENTERING FINDING OF FACT NUMBER 12 THAT IT HAD JURISDICTION OVER THE PARTIES, WHICH INCLUDED THE JUVENILES, AND DID THE TRIAL COURT ERR IN ENTERING THE TERMINATION ORDER?

VII.
DID THE TRIAL COURT ERR IN ENTERING FINDING OF FACT NUMBER 21, AS THE SAME IS NOT SUPPORTED BY THE COMPETENT EVIDENCE?

VIII.DID THE TRIAL COURT ERR IN CONCLUDING THAT PLAINTIFF-APPELLANT HAD NEGLECTED THE MINOR CHILDREN, AND THAT A REPETITION OF NEGLECT WAS LIKELY?

IX.
DID THE TRIAL COURT ERR IN FAILING TO CONCLUDE THAT THE MINOR CHILDREN’S BEST INTEREST WOULD BE SERVED BY THE TERMINATION OF PLAINTIFF-APPELLANT’S PARENTAL RIGHTS, AND, IF DETERMINED THAT THE TRIAL COURT DID CONCLUDE THAT THE MINOR CHILDREN’S BEST INTEREST WOULD BE SERVED BY TERMINATING PLAINTIFF-APPELLANT’S PARENTAL RIGHTS, DID THE TRIAL COURT ABUSE ITS DISCRETION IN SO CONCLUDING? 
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STATEMENT OF THE CASE

Plaintiff-Appellant filed a pro se Complaint for Child Visitation with the Clerk of Superior Court’s office in McDowell County, North Carolina on January 18, 2006. (R.pp. 2-5) Earlier, ON September 19, 2001, an action was filed in McDowell County, in file number 01 CVD 731, concerning custody of the two minor children of the parties. In that action, the present Defendant-Appellee was the Plaintiff. The trial court reserved judgment in that action as to child custody. (R.pp. 60-61)

After Plaintiff-Appellant filed his Complaint for Child Visitation on January 18, 2006, Defendant-Appellee filed a Motion to Dismiss and Answer and Counterclaim on March 27, 2006. In said pleading, Defendant-Appellee sought an ex-parte temporary custody order and also prayed that the trial court terminate the parental rights of Plaintiff-Appellant pursuant to N.C. Gen. Stat. §7B-1111(6)and(7). (R.pp. 11-13, 61) An Emergency Custody Order was entered by the court on March 27, 2006, and a Temporary Custody Order was entered on April 3, 2006. (R.pp. 14-17) On July 13, 2006 a hearing occurred and the trial court, on its own motion, appointed an attorney for Plaintiff-Appellant, as well as a Guardian ad Litem. Thereafter, the trial court had Defendant-Appellee have a termination of parental rights summons issued, as the court was unsure as to whether an action for termination of parental rights could be raised in an answer and counterclaim. (R.p. 61)

A Reply to Defendant-Appellee’s answer and counterclaim was filed on August 24, 2006. (R.pp. 34-35, 61) On December 14, 2006, Defendant-Appellee filed a Motion for Leave to Amend, as to her answer and counterclaim filed on March 27, 2006. No reason was stated in said motion as why the same should be granted, nor as to the reason for delay in filing the motion. The proposed amended answer and counterclaim alleged the additional ground of neglect, found in N.C. Gen. Stat. §7B-1111(1), as a ground upon which to terminate Plaintiff-Appellant’s parental rights. (R.pp. 41-46, 62) Plaintiff-Appellant, on December 28, 2006, filed a Motion to Deny Defendant’s Motion for Leave to Amend, Motion to Dismiss, and Motion to Withdraw as Counsel of Record. In said pleading, Plaintiff-Appellant objected to an amendment being allowed to Defendant-Appellee’s answer and counterclaim, as an unreasonable length of time had passed since the answer and counterclaim was first filed and Plaintiff-Appellant had been prejudiced in not being allowed to visit with his children the entire period of the litigation, and no interest of justice would be served in allowing the motion to amend. In addition, Plaintiff-Appellant moved to dismiss the action in that it was procedurally improper to assert a termination of parental rights claim in a counterclaim to a complaint for child visitation. (R.pp. 52-54, 62) The trial court, on December 29, 2006, entered an order allowing the amendment to the answer and counterclaim. (R.p. 55)

The trial court, during the January 23, 2007 civil non-jury session of District Court for McDowell County, North Carolina, rendered an order terminating Plaintiff-Appellant’s parental rights. (R.pp. 60-65) The order was actually entered March 16, 2007. (R.P. 60) On March 22, 2007 Plaintiff-Appellant filed a Notice of Appeal. (R.pp. 98-100) Appellate Entries were entered by the trial court on March 29, 2007. (R.pp. 101-102) On March 12, 2007, in anticipation of a possible appeal in the case, the Appellate-Defender’s Office appointed David A. Perez as provisional appellate counsel for Plaintiff-Appellant. (R.p. 97) The court reporter served the transcript on the parties on April 25, 2007. (Certificate contained in Transcript)

Plaintiff-Appellant served a proposed record on appeal on counsel for the parties, as well as Plaintiff-Appellant’s Guardian ad Litem, on May 8, 2007. (R.p. 110) On May 29, 2007 appellate counsel for Defendant-Appellee, C. Gary Triggs, served Objections to the Proposed Record on Appeal via facsimile. (R.pp. 111-115) On May 30, 2007 the record on appeal was mailed for filing with the Court of Appeals. The record on appeal was filed on June 1, 2007 and was docketed on June 7, 2007.     
STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Plaintiff-Appellant, R.D.W., is entitled to appellate review of the order entered March 16, 2007 by the Honorable Laura Powell terminating the parental rights of Plaintiff-Appellant, said entitlement to appellate review being pursuant to N.C. Gen. Stat. §7A-27(c) and N.C. Gen. Stat. §§7B-1001 and 1002.
STATEMENT OF THE FACTS
R.D.W. is the biological father of the juveniles, S.D.W. and H.E.W. J.B.W. is the biological mother of said juveniles. (R.p. 2)

R.D.W. was 62 years old as of the time of the termination hearing during the January 23, 2007 session of civil district court. He was self-employed at the time, and also received supplemental security income of $624.00 per month. He also received housing assistance and Medicaid. (T.pp. 98-100)

R.D.W. had little or no contact with the juveniles from December 2001 until the early summer of 2005. (R.p. 63) Plaintiff-Appellant was clinically depressed during this time and felt he could not handle the pressure of Defendant-Appellee denying him access to the minor children if he had sought it at that time. Plaintiff-Appellant felt a failed attempt to see the minor children might destroy him. Due to his mental health issues at the time, and due to the thought of being denied access to the children, he could not even bear to think of the children at that time. (T.pp. 144-145) Plaintiff-Appellant eventually began to emerge from his depression. He joined a church, and the rotary club, and in April of 2005, he began to attempt contacting the minor children. R.D.W. tried calling the juveniles at their old telephone number, but found they did not reside there anymore. He then started calling every relative of the Defendant-Appellee that he could call, but could not make contact with any of these people. He then paid a company to search public records, and did thereby locate a relative of Defendant-Appellee, and was thereafter able to locate the juveniles. (T.pp. 148-150) R.D.W. did not locate the minor children until December 26, 2006. R.D.W. went that day to the home where the juveniles were present, and saw them. R.D.W. subsequently bought the juveniles Christmas presents, including a digital camera for the juveniles to give to Defendant-Appellee. (T.pp. 150-156, 159) Subsequently, R.D.W. was given a telephone number to call one of the juveniles, and an email address for the juvenile. When R.D.W. called the juvenile the next day, Defendant-Appellee answered the telephone and advised R.D.W. that he could not see the juveniles, he could not call them, and that he could not email them. R.D.W., however, was told he could send them cards, which he sent, but which the juveniles apparently were never allowed to receive. R.D.W. also sent the juveniles birthday presents, Easter presents and Valentine’s Day cards and presents, which the juveniles were apparently not allowed to receive. (T.pp. 66-67; 158-159) R.D.W. thereafter attempted to contact the juveniles everyday until the trial court ordered him to have no contact with the minor children. (T.pp. 160-161; R.pp. 14-17)
R.D.W., as of the time of the termination hearing, occasionally consumed alcohol, although not to the point of becoming inebriated. While he had, in the past, improperly mixed his medications with alcohol, he had not done so in years. R.D.W.’s intentions, as of the termination trial, were to never again consume any alcohol around his children. (T.pp. 177-178)

In earlier times in his life, R.D.W. had engaged in the viewing of pornographic images on his computer. R.D.W. admitted during his testimony that this had been a bad and destructive habit. However, R.D.W. had not viewed any pornography on his computer in the ten months prior to the termination trial. (T.pp. 134, 200; R.p. 63) R.D.W. was no longer a voyeur as to pornography as of the termination trial. (T.pp. 203-204) Even while R.D.W. still resided with Defendant-Appellee and was still viewing pornography, he kept it in a locked room, and kept the key on his person. (T.p. 94) The juveniles were never exposed to the pornography, as it was kept in a locked room. (T.pp. 125-127; 192)

R.D.W. never struck Defendant-Appellee in anger while they resided together. He did have to restrain her on two occasions when she was physically out of control.   (T.p. 123)     
ARGUMENT
I.
THE TRIAL COURT ERRED IN GRANTING THE TERMINATION OF PLAINTIFF-APPELLANT’S PARENTAL RIGHTS IN THAT IT WAS PROCEDURALLY IMPROPER, PURSUANT TO ARTICLE 11 OF CHAPTER 7B OF THE NORTH CAROLINA GENERAL STATUTES, TO HAVE COMMENCED A TERMINATION ACTION BY A COUNTERCLAIM FILED IN RESPONSE TO A COMPLAINT FOR CHILD VISITATION IN A CIVIL ACTION.
ASSIGNMENT OF ERROR NO. 1 (R.p. 106)
A. Standard of Review
A termination of parental rights proceeding involves two separate analytical stages: an adjudicatory stage and a dispositional stage. In re Blackburn, 142 N.C. App. 607, 543 S.E. 2d 906 (2001). A termination proceeding is governed exclusively by the provisions of Article 11 of Chapter 7B of the North Carolina General Statutes. See Curtis v. Curtis, 104 N.C. App. 625, 410 S.E. 2d 917 (1991); In re Pierce, 53 N.C. App. 373, 281 S.E. 2d 198 (1981). N.C. Gen. Stat. §7B-1100 (1) provides that “[t]he general purpose of this Article is to provide judicial procedures for terminating the legal relationship between a juvenile and the juvenile’s biological or legal parents....” Article 11 of Chapter 7B provides for only two methods of commencing a termination of parental rights proceeding, a motion in the cause in a pending abuse, neglect or dependency proceeding, or a petition for termination of parental rights. See N.C. Gen. Stat. §§7B-1102 through 1104. The appellate court, in the instant case, must determine whether the trial court erred in granting a termination of the parental rights of the Plaintiff-Appellant when the termination proceeding was not commenced pursuant to either of the two methods authorized in Article 11 of Chapter 7B for the commencement of a termination action.
B. Argument
In the case at bar, no abuse, neglect or dependency action existed in regard to S.D.W. and H.E.W. Accordingly, no motion in the cause to terminate parental rights was permitted by the provisions of Article 11 of Chapter 7B, and more specifically, N.C. Gen. Stat. §7B-1102. Accordingly, the only manner in which Defendant-Appellee could have properly commenced a termination action pursuant to Article 11 was a petition for termination of parental rights. However, Defendant-Appellee did not file a petition for termination of parental rights; rather, she commenced the termination action by a counterclaim in an action for visitation filed by Plaintiff-Appellant in the civil district court. Defendant-Appellee filed her counterclaim requesting termination of Plaintiff-Appellant’s parental rights on March 27, 2006. (R.p. 11) However, it was not until July 27, 2006 that Defendant-Appellee even had the Clerk issue summonses in the matter. (R.pp. 56-59) This, indeed, did not occur until after the trial court instructed Defendant-Appellee to have the summonses issued, as the trial court feared that a termination action might not be able to be commenced by a counterclaim. (R.p. 61) However, N.C. Gen. Stat. §7B-1106(a) provides that “[e]xcept as provided in G.S. 7B-1105, upon the filing of the petition, the court shall cause a summons to be issued.” (emphasis added)

A trial court lacks jurisdiction to terminate parental rights unless a proper petition or motion exists pursuant to the provisions of Article 11 of Chapter 7B. See In re McKinney, 158 N.C. App. 441, 581 S.E. 2d 793 (2003); In re Triscari Children, 109 N.C. App. 285, 426 S.E. 2d 435 (1993). In the instant case, no proper petition for termination of parental rights, or motion in the cause for termination of parental rights, existed. Accordingly, the trial court lacked subject matter jurisdiction to enter an order terminating Plaintiff-Appellant’s parental rights, and the order purporting to do so respectfully should be vacated or reversed.   
II. 
THE TRIAL COURT ERRED IN GRANTING DEFENDANT-APPELLEE’S MOTION FOR LEAVE TO AMEND HER ANSWER AND COUNTERCLAIM. 

ASSIGNMENT OF ERROR NO. 2 (R.p. 106)
A. Standard of Review
Amendment of a pleading is governed by N.C.R.C.P. 15. N.C.R.C.P. 15(A) provides:
A party may amend his pleading once as a matter of course at any time before a responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not been placed upon the trial calendar, he may so amend it at any time within 30 days after it is served. Otherwise a party may amend his pleading only by leave of court or by written consent of the adverse party, and leave shall be freely given when justice so requires.
N.C. Gen. Stat. §1A-1, Rule 15(a).
Ordinarily, a trial court is granted discretion to grant or deny a request to amend a pleading, and the trial court’s discretion will not be disturbed on appeal absent a showing of abuse of discretion. Madry v. Madry, 106 N.C. App. 34, 415 S.E. 2d 74 (1992); Henry v. Deen, 310 N.C. 75, 310 S.E. 2d 326 (1984). However, reasons do exist to deny a motion to amend a pleading, which reasons include undue delay, bad faith, dilatory motive, or undue prejudice. See Coffey v. Coffey, 94 N.C. App. 771, 381 S.E. 2d 467 (1989). See also Foman v. Davis, 371 U.S. 178, 181-182, 83 S. Ct. 227, 230, 9 L. Ed. 2d 222, 225-226 (1962); Public Relations, Inc. v. Enterprises, Inc., 36 N.C. App. 673, 245 S.E. 2d 782 (1978).


In the instant case, the appellate court must determine whether the trial court, through an abuse of its discretion, improperly granted Defendant-Appellee’s motion to amend her counterclaim.
B. Argument
Defendant-Appellee filed her Motion to Dismiss, Answer and Counterclaim on March 27, 2006. In said pleading, the same, she alleged that Plaintiff-Appellant’s parental rights should be terminated pursuant to N.C. Gen. Stat. §7B-1111(6) and (7). Defendant-Appellee did not allege facts to support these statutory grounds, although she did state scant factual grounds as to her claim that Plaintiff-Appellant was not fit and proper to have visitation with the juveniles. (R.pp. 11-13)
Plaintiff-Appellant filed, on August 24, 2006, a Reply to the Defendant-Appellee’s counterclaim. On December 14, 2006, Defendant-Appellee filed a Motion for Leave to Amend her counterclaim, and also filed a proposed Amended Answer and Counterclaim. Defendant-Appellee, neither in her motion nor her proposed Amended Answer and Counterclaim, gave any explanation as to any justification for allowance of her Motion for Leave to Amend. In addition, Defendant-Appellee alleged, in her proposed Amended Answer and Counterclaim, a new statutory ground for termination of Plaintiff-Appellant’s parental rights, namely, the ground of neglect as set forth in N.C. Gen. Stat. §7B-1111(1). (R.pp. 41-46) It was upon the sole statutory ground of neglect that the trial court ultimately granted the termination of R.D.W.’s parental rights. (R.pp. 64-65) In the proposed Amended Answer and Counterclaim, Defendant-Appellee set forth specific alleged facts as to why Plaintiff-Appellant’s parental rights should be terminated, as required by N.C. Gen. Stat. §7B-1104 (6), and Defendant-Appellee alleged that the Amended Answer and Counterclaim had not been filed to circumvent Article 2 of Chapter 50A of the North Carolina General Statutes, as required pursuant to N.C. Gen. Stat. §7B-1104(7). Defendant-Appellee’s original answer and counterclaim did not contain the allegation required by N.C. Gen. Stat. §7B-1104(7). (R.pp. 11-13; 43-46)

Plaintiff-Appellant, on December 28, 2006, filed a Motion to Deny Defendant’s Motion for Leave to Amend, Motion to Dismiss, and Motion to Withdraw as Counsel of Record. In said pleading, Plaintiff-Appellant objected to the Amended Answer and Counterclaim being allowed, as an unreasonable length of time had passed since the answer and counterclaim was first filed, and Plaintiff-Appellant had been prejudiced in not being allowed to visit with his children the entire time period of the pending litigation, and no interest of justice would be served in allowing the amendment. (R.pp. 52-54, 62) The trial court, on December 29, 2006, with no stated justification for doing so, allowed the amendment of the answer and counterclaim of Defendant-Appellee. (R.p. 55)

Several reasons exist as to why the trial court should have denied the motion to amend the answer and counterclaim. Firstly, an inordinate time had elapsed from the filing of the answer and counterclaim, and the motion to amend the same, namely approximately eight and one-half months. Defendant-Appellee offered no compelling reason, in fact no reason at all, for this delay in seeking amendment of her answer and counterclaim, nor did the trial court address this issue in its order allowing amendment. Secondly, the amendment unduly prejudiced the Plaintiff-Appellant, in that it allowed to be alleged a new statutory ground for termination of his parental rights, that of neglect, which ground turned out to be the sole ground upon which Plaintiff-Appellant’s parental rights were terminated. Without question, the allowance of the pleading of a new statutory ground for termination, eight and one-half months after the original counterclaim instituting the termination action and within forty-five days or so of the termination hearing, was highly prejudicial to Plaintiff-Appellant, and should not have been allowed by the trial court except under compelling circumstances, which did not exist. It was also highly prejudicial to Plaintiff-Appellant for the trial court to allow an amendment that contained an allegation required by N.C. Gen. Stat. §7B-1104(7), when said allegation had not been contained in the original answer and counterclaim.

The trial court apparently ignored the issues of undue delay and undue prejudice to Plaintiff-Appellant in ruling on the Motion for Leave to Amend the counterclaim, as the same are nowhere even addressed or mentioned in the court’s order allowing amendment. The trial court, in so acting, abused its discretion in allowing the amendment, such that this Court should consider the trial court’s order allowing the amendment to be error.        
III.
THE TRIAL COURT ERRED IN CONSIDERING, AT THE TERMINATION TRIAL, THE GROUND OF NEGLECT AS A GROUND FOR TERMINATION, AS SAID GROUND WAS NOT SET FORTH IN THE DEFENDANT-APPELLEE’S ORIGINAL ANSWER AND COUNTERCLAIM.

ASSIGNMENT OF ERROR NO. 3 (R.p. 106)

A. Standard of Review
The standard of review section contained in argument number II is incorporated herein by reference as if fully set forth. In addition, N.C. Gen. Stat. §7B-1104(6) provides that the termination petition or motion must set forth “facts sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.” N.C. Gen. Stat. §7B-1109(e) states that “[t]he court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights of the respondent.” Thus, the termination petition or motion must set forth allegations relating to one or more of the statutory grounds for termination set forth in N.C. Gen. Stat. §7B-1111, and a failure to set forth such allegations will prevent a court from being able to adjudicate the existence or nonexistence of such allegations. In the instant case, the appellate court must determine whether the trial court erred in considering the statutory ground of neglect as a ground by which to terminate Plaintiff-Appellant’s parental rights, as such a ground was not alleged in the original answer and counterclaim of Defendant-Appellee and, as argued supra, the trial court erred in allowing the amendment of said answer and counterclaim.  

B. Argument

As argued in argument number II, the trial court erred in allowing the amendment to Defendant-Appellee’s original answer and counterclaim. The trial court, in its order terminating Plaintiff-Appellant’s parental rights, found only the existence of the statutory ground of neglect. (R.pp. 64-65) Neglect as a ground for termination was alleged in the amended answer and counterclaim, but was not alleged in the original answer and counterclaim. Thus, the trial court’s order terminating Plaintiff-Appellant’s parental rights cannot stand if the amendment to the answer and counterclaim was erroneous and, consequently, if neglect thereby was never alleged as one of the grounds to terminate Plaintiff-Appellant’s parental rights. The trial court thus erred in ordering the termination of Plaintiff-Appellant’s parental rights based upon the statutory ground of neglect.

IV.
THE TRIAL COURT ERRED IN FAILING TO STATE THE STANDARD OF PROOF IN REGARD TO ITS FINDINGS OF FACT IN THE TERMINATION ORDER.

  
ASSIGNMENT OF ERROR NO. 4 (R.p. 106)
A. Standard of Review
N.C. Gen. Stat. §7B-1109(f) provides that at the adjudicatory hearing in a termination proceeding, “[t]he burden in such proceedings shall be upon the petitioner or movant and all findings of fact shall be based upon clear, cogent, and convincing evidence.” It is reversible error for a trial court to fail to state in a termination order that the findings of fact, as to the adjudicatory stage of the proceeding, are based upon clear, cogent, and convincing evidence. In re Church, 136 N.C. App. 654, 525 S.E. 2d 478 (2000).

B. Argument
In the instant case, the trial court, no where in its order terminating Plaintiff-Appellant’s parental rights, stated that its findings of fact were based upon clear, cogent, and convincing evidence. (R.pp. 60-65) The trial court’s failure to do so was reversible error. Accordingly, the trial court’s order should be reversed or vacated.
V. 
THE TRIAL COURT ERRED, AS REQUIRED IN N.C. GEN. STAT. 

§7B-1101, TO FIND IN ITS TERMINATION ORDER THAT IT HAD JURISDICTION TO MAKE A CHILD-CUSTODY DETERMINATION PURSUANT TO THE PROVISIONS OF N.C. GEN. STAT. §§50A-201, 50A-203 OR 50A-204.

ASSIGNMENT OF ERROR NO. 5 (R.p. 106)

A. Standard of Review

N.C. Gen. Stat. §7B-1101 provides, in pertinent part, that prior to exercising jurisdiction under Article 11 in terminating parental rights, “the court shall find that it has jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204.” (emphasis added) The term “shall” in a statute has been held to be a mandate for trial judges, with failure to comply with the same to be reversible error. See In re Eades, 143 N.C. App. 712 (2001); In re Fuller, 144 N.C. App. 620 (2001); In re Walker, 83 N.C. App. 46 (1986).

The appellate court in the instant case, must determine whether the trial court committed reversible error in entering a termination order in which the trial court failed to comply with the mandates of N.C. Gen. Stat. §7B-1101.

B. Argument

In the case at bar, the trial court, no where in its order terminating Plaintiff-Appellant’s parental rights, found that it had jurisdiction to make a child-custody determination under the provisions of N.C. Gen. Stat. §50A-201, 50A-203 or 50A-204. (R.pp. 60-65) The record on appeal appears to be devoid of such a finding by the trial court in any earlier order entered in the same cause. N.C. Gen. Stat. §7B-1101 mandates that the trial court make such a jurisdictional finding prior to terminating parental rights. Plaintiff-Appellant would argue that the trial court’s failure to make this jurisdictional finding was reversible error, and struck at the heart of the trial court’s proper exercise of subject matter jurisdiction in terminating Plaintiff-Appellant’s parental rights.
VI.
THE TRIAL COURT FAILED TO OBTAIN JURISDICTION IN REGARD TO THE JUVENILES, AS NO SUMMONSES WERE ISSUED FOR THEM, AND CONSEQUENTLY THE COURT ERRED IN ENTERING FINDING OF FACT NUMBER 12, AND IN ENTERING THE TERMINATION ORDER ITSELF.

ASSIGNMENT OF ERROR NO. 8 (R.p. 107)

A. Standard of Review
N.C. Gen. Stat. §7B-1106(a) provides that “[e]xcept as provided for in N.C. Gen. Stat. §7B-1105, upon the filing of the petition, the court shall cause a summons to be issued. The summons shall be directed to the following persons or agency...[t]he juvenile.” Failure to issue a summons, as required, deprives a trial court of subject matter jurisdiction. See In re C.T., ___ N.C. App. ___, 643 S.E. 2d 23 (2007); Connor Bros. Mach. Co. v. Rogers, ___ N.C. App. ___, 629 S.E. 2d 344 (2006); In re Mitchell, 126 N.C. App. 432, 485 S.E. 2d 623 (1997).

The appellate court must determine whether the trial court’s failure to have summonses issued for the juveniles in the instant case deprived the trial court of subject matter jurisdiction to enter the termination order, and thereby made its entry erroneous.
B. Argument
In the instant case, there is no indication in the record on appeal that the trial court ever caused a summons to be issued to either S.D.W. or H.E.W. While the record on appeal does indicate that summonses were issued to Plaintiff-Appellant (R.pp. 56-59), N.C. Gen. Stat. §7B-1106(a) (5) required a summons to be issued to each juvenile, as each juvenile was a party to the action as a respondent. The trial court failed to obtain subject matter jurisdiction by failure to issue the required summonses. Whenever it appears that a court lacks subject matter jurisdiction, the court is to dismiss the action. See N.C.R.C.P. 12(h) (3). This Honorable Court should reverse the decision of the trial court accordingly.

VII.
THE TRIAL COURT ERRED IN ENTERING FINDING OF FACT NUMBER 21, AS THE SAME IS NOT SUPPORTED BY THE COMPETENT EVIDENCE.

ASSIGNMENT OF ERROR NO. 12 (R.p. 108)

A. Standard of Review

N.C. Gen. Stat. §7B-1109(f) provides that in the adjudicatory hearing in a termination case, “[t]he burden in such proceedings shall be upon the petitioner or movant and all findings of fact shall be based upon clear, cogent, and convincing evidence.”

The appellate court must determine whether finding of fact number 21 of the termination order is based upon clear, cogent and convincing evidence, as required pursuant to N.C. Gen. Stat. §7B-1109(f).

B. Argument

Plaintiff-Appellant has been unable to find any testimony offered at the termination trial, or any other evidence received at the trial as contained in the record on appeal, which supports finding of fact number 21. As such, the same is not based upon clear, cogent and convincing evidence, or indeed evidence of any kind, and is erroneous.

VIII.
THE TRIAL COURT ERRED IN CONCLUDING THAT PLAINTIFF-APPELLANT HAD NEGLECTED THE MINOR CHILDREN AND THAT A REPETITION OF NEGLECT WAS LIKELY.

ASSIGNMENT OF ERROR NO. 13 (R.p. 108)

A. Standard of Review

Neglect of a juvenile is one of the statutory grounds by which a parent’s parental rights may be terminated. See N.C. Gen. Stat. §7B-1111(a) (1). Where, as in the instant case, a juvenile has not been in the custody of a parent for a significant time period prior to the termination trial, the trial court must employ a different analysis to determine if the evidence supports a finding of neglect. In re Pierce, 146 N.C.App. 641, 554 S.E. 2d 25 (2001) aff’d, 356 N.C. 68, 565 S.E. 2d 81 (2002). The petitioner must prove that the neglect exists at the time of the termination hearing or that there is a probability of repetition of neglect. In re Ballard, 311 N.C. 708, 319 S.E. 2d 227 (1984). The Ballard court held that the determinative factors are the best interest of the juvenile and the ability of the parent to care for the juvenile at the time of the hearing.


Whether a juvenile is a neglected juvenile is a conclusion of law which must be supported by adequate findings of fact. In re Helms, 127 N.C. App. 505, 491 S.E. 2d 672 (1997).  

Parental rights may not be terminated for threatened future harm. In re Evans, 81 N.C. App. 449, 344 S.E. 2d 325 (1986). A showing of risk of future neglect, absent proof of actual harm to the juvenile, is insufficient to establish neglect. In re Phifer, 67 N.C. App. 16, 312 S.E. 2d 684 (1984).
B. Argument


Plaintiff-Appellant was not neglecting the juveniles as of the termination hearing, nor, if he had done so previously, was he continuing to do so as of April 2005, almost two years prior to the termination hearing. The competent evidence shows that from 2002 to April 2005, Plaintiff-Appellant did not take active efforts to have contact with the juveniles, the same being due to his clinical depression. (T.pp. 144-145, 187) However, from April 2005 through the time of the termination hearing, any lack of contact between the Plaintiff-Appellant and the juveniles was due to circumstances outside of Plaintiff-Appellant’s control, such as not knowing the location of the juveniles, being forbidden by Defendant-Appellee to have contact with the juveniles, or the trial court ordering Plaintiff-Appellant to have no contact with the juveniles. (T.pp. 149-157, 159, R.pp. 14-17) Thus, even if Plaintiff-Appellant had neglected the juveniles by a willful failure to attempt contact prior to April 2005, which point Plaintiff-Appellant does not concede, certainly there was no willful withholding of contact with the juveniles after April 2005 through the time of the termination hearing. It should ever be kept in mind that it was Plaintiff-Appellant’s filing of a complaint for visitation with the juveniles which thereafter occasioned the counterclaim for termination of his parental rights! (R.pp. 205)

 
While Plaintiff-Appellant had had an issue with pornography, there is no competent evidence of record to show the juveniles were ever exposed to it or that they suffered any harm from this bad habit of Plaintiff-Appellant’s. Plaintiff-Appellant last viewed any such material on the internet approximately ten months prior to the termination hearing. (R.p. 63)

Plaintiff-Appellant did suffer from bi-polar disorder, for which he took medications. (T.pp. 101-106) Plaintiff-Appellant took his medications as he was supposed to do. He did consume small amounts of alcohol, but an insufficient amount to interact with his medications. (T.pp. 207-208) There is no competent evidence to show actual harm suffered by the juveniles due to Plaintiff-Appellant’s bi-polar disorder, his taking of medications for the same, or his consumption of alcoholic beverages.

The court’s findings, some of which are not proper findings but statements as to what someone purportedly testified to, do not support the conclusion of law that Plaintiff-Appellant had neglected the juveniles and that the neglect was likely to continue in the future. As such, the trial court’s termination order should be reversed, as neglect was the sole ground for termination found by the trial court, and the same is not supported by either the competent record evidence or the trial court’s proper findings.

IX.
THE TRIAL COURT ERRED IN FAILING TO CONCLUDE THAT THE MINOR CHILDREN’S BEST INTEREST WOULD BE SERVED BY TERMINATION OF PLAINTIFF-APPELLANT’S PARENTAL RIGHTS, AND, IF DETERMINED THAT THE TRIAL COURT DID CONCLUDE THAT THE MINOR CHILDREN’S BEST INTEREST WOULD BE SERVED BY TERMINATING PLAINTIFF-APPELLANT’S PARENTAL RIGHTS, THE TRIAL COURT ABUSED ITS DISCRETION IN SO CONCLUDING.


ASSIGNMENT OF ERROR NO. 14 (R.p. 108)

A. Standard of Review

N.C. Gen. Stat. §7B-1110 requires that the trial court, upon a determination that a ground or grounds for termination of parental rights exists, conclude whether termination of parental rights is in the juvenile’s best interest.


At the dispositional stage, the standard of review is whether the trial court abused its discretion in terminating parental rights. In re Blackburn, 142 N.C. App. 607, 543 S.E. 2d 906 (2001). An abuse of discretion occurs when a challenged action is “manifestly unsupported by reason.” Barnes v. Wells, 165 N.C. App. 575, 580, 599 S.E. 2d 585, 589 (2004). In certain situations, even when grounds for termination can be legally established, a child’s best interest may require that the family unit not be dissolved. In re Montgomery, 311 N.C. 101, 316 S.E. 2d 246 (1984). 

B. Argument

The trial court, in its termination order, never concluded as a matter of law that it was in the juveniles’ best interest that the parental rights of R.D.W. be terminated. While the court ordered that it was in the juveniles’ best interest to terminate parental rights, it never concluded the same. Plaintiff-Appellant would argue that the trial court thus erred.


However, even if it be determined that the trial court did, at least by implication, make a best interest conclusion, the same would constitute an abuse of discretion, as the same is “manifestly unsupported by reason.” Plaintiff-Appellant was not a perfect parent, but he was a parent who, when he had no other recourse, sought legal action to compel contact with his children. Thereafter, a counterclaim for termination of his parental rights was asserted. What actual purpose consistent with the juveniles’ best interest would be served by terminating Plaintiff-Appellant’s parental rights? There was no adoptive father proposed. One of the juveniles seemed to hate her life very much, with one reason being there was “no Dad.” (R.p. 78) In October 2005, just two to three months before R.D.W. filed his complaint for visitation, the oldest juvenile indicated in writing that she missed her father. (T.pp. 64-65) R.D.W.’s greatest transgression toward his children was his failure for several years to attempt contact with them, but even this was greatly mitigated by his clinical depression at the time, and said failure ended by April 2005. Defendant-Appellee admitted in a card that R.D.W. was “a wonderful husband, and an even better father!” (R.p. 77) Had the court considered R.D.W.’s complaint for visitation, it seems unlikely that the evidence would have been sufficient to even terminate or disallow all visitation, yet the court went greatly beyond such a measure and terminated his parental rights.


The competent record evidence is devoid of indication that the trial court considered the mandatory factors required to be considered by the court in determining the best interest of a juvenile as to termination of parental rights. See N.C. Gen. Stat. §7B-1110(a). The trial court did not, it would appear from the trial transcript and record on appeal, even contemplate issues related to the best interest of the juveniles as to termination. Rather, the trial court simply erroneously concluded that neglect authorizing termination existed, and ordered R.D.W.’s parental rights terminated, without further inquiry or evidence as to whether termination of R.D.W.’s parental rights was in the best interest, or even just in the interest at all, of S.D.W. and H.E.W. As such, the trial court abused its discretion in determining that termination of R.D.W.’s parental rights was in the best interest of the juveniles, if indeed it can be found that the trial court even made such a determination at all. 
CONCLUSION


For the reasons stated herein, the order entered March 16, 2007 terminating Plaintiff-Appellant’s parental rights should be reversed.  

Respectfully submitted this the ______ day of July, 2007.




     
_________________________________





DAVID A. PEREZ





Attorney for Plaintiff-Appellant





32-C Trade Street






Thomasville, NC 27360






(336) 475-9101

N.C. State Bar No. 17560

No. COA07-650
   



29th JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS







)

IN THE MATTER OF:


)

 





)

S.D.W. and H.E.W., 


)

minor children


)   






)   

R.D.W. 




)  From McDowell County
Plaintiff,


)  File No. 06 CVD 49






)

  vs.



)






)

J.B.W.




)

 Defendant.
      
)   








)

CERTIFICATE OF SERVICE

This is to certify that I have served the foregoing original PLAINTIFF-APPELLANT’S BRIEF upon the Clerk of the North Carolina Court of Appeals and copies of said PLAINTIFF-APPELLANT’S BRIEF upon the following attorneys of record by placing true and exact copies of the same in secure envelopes with sufficient postage thereon in the United States Postal Service at Thomasville, North Carolina and addressed as follows:

John H. Connell, Clerk


  
North Carolina Court of Appeals
  
P.O. Box 1779




  
Raleigh, NC 27602-1779


 
C. Gary Triggs, Esq.

Attorney for Defendant-Appellee

P.O. Drawer 579

Morganton, NC 28680
Brian Plemmons, Esq.

Attorney Advocate

40 South Main Street, Ste.8

Marion, NC 28752

Armando Rivera-Carretero, Esq.

Guardian ad Litem for Plaintiff-Appellant

68 South Main Street

Marion, NC 28752

This the ______ day of July, 2007.






_________________________________





DAVID A. PEREZ 





Attorney for Plaintiff-Appellant






32—C Trade Street






Thomasville, NC 27360






(336) 475-9101






N.C. State Bar No. 17560
PAGE  

