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QUESTIONS PRESENTED

1. Whether the trial court erred in admitting, over Respondent/Appellant’s objection, the results of drug screens where said results were hearsay which fell under no recognized exception? 
2. Whether the trial court erred in admitting, over Respondent/Appellant’s objection, a letter from Alcohol and Drug Services (ADS) which was hearsay and which fell under no recognized exception?  

3. Whether the trial court erred as a matter of law by taking judicial notice and basing her findings of fact on all of the orders from the underlying file over the objection of Respondent/Appellant where the orders were not based upon clear, cogent, and convincing evidence?  

4. Whether the trial court erred as a matter of law by taking judicial notice and basing her findings of fact on all of the orders from the underlying file over the objection of Respondent/Appellant where the orders were not based upon clear, cogent, and convincing evidence?  
STATEMENT OF THE CASE
This matter commenced on 4 June 2007, when Petitioner Guilford County Department of Social Services filed a petition alleging that the parental rights of the Respondent/mother, Patrice Jordan, should be terminated.  (R p. 2) The hearing took place before the Honorable Sherry F. Alloway on 24 September, 19 November, and 20 November 2007.  Judge Alloway ordered that Respondent/Appellant’s rights be terminated.  The order was signed and filed on 28 December 2007.  (R p. 69)   Respondent filed and served notice of appeal on 18 January 2008.  (R p. 88)  The Appellate Defender was appointed to represent Respondent, and assigned Mary McCullers Reece to perfect Respondent’s appeal.  Counsel for Respondent served her proposed record on 10 March 2008.  The record was timely filed on 31 March 2008.           

GROUNDS FOR APPELLATE REVIEW


The judgment of the trial court is reviewable pursuant to N.C. Gen. Stat. §7B-1001(a)(6).

STATEMENT OF FACTS


 Patrice Jordan is the mother of S.D.J., a six year old girl.  (R p. 4)  At the commencement of this action, Ms. Jordan had issues with substance abuse in that she used marijuana and cocaine.  (R p. 71)  She was HIV positive.  She had a diagnosis of bi-polar disorder.  (Id.)  Because of these issues and because Ms. Jordan was unable to maintain appropriate housing, S.D.J. was removed from Ms. Jordan’s care and placed with a relative on 7 December 2005.  (R p. 72)  S.D.J. was adjudicated neglected and dependent on 13 April 2006.  (R p. 74)   


Petitioner filed a petition for termination of parental rights on 4 June 2007.  (R p. 2)  At trial, Petitioner called as their sole witness Suzanne Brogdon (hereinafter “Brodgon”), the foster care and adoptions social worker involved in the latter portion of Ms. Jordan’s case.  (T pp. 19-20)
  A lengthy portion of Brogdon’s testimony pertained to Ms. Jordan’s drug screens.  (T pp. 29-40)  Brogdon testified that she had collected a number of specimens from Ms. Jordan, but that she had nothing to do with the actual testing of the specimens or the generation of the lab reports which resulted therefrom.  (T pp. 30-39, 58)  
Brogdon testified that Ms. Jordan had failed to complete her outpatient treatment.  (T p. 43)  She was used as the authenticating witness for the admission of a letter from a Mr. Wiese at Alcohol and Drug Services.  (R p. 44; T p. 78)    
Brogdon’s most recent contact with Ms. Jordan had been on 29 October 2007. (T p. 47)   On that date Ms. Jordan came to DSS for a drug screen.  Because Ms. Jordan had had clean screens in August and September, she stated her belief that a clean October screen would be her third, such that she could resume visitation with S.D.J.  (T p. 49)  On that date, Ms. Jordan advised that she was living at Sheraton Towers, and provided two telephone numbers.  (T p. 50)  Ms. Jordan had not been allowed to visit with S.D.J. since February 2007.  (T p. 54)  Ms. Jordan had continued to call S.D.J.  (T p. 55)  


On cross-examination, Brogdon testified that she had no personal knowledge as to whether Ms. Jordan was employed, what her status as to drug treatment was, or whether Ms. Jordan had complied with her parenting evaluation.  (T p. 60)  Brogdon testified:

Q:  Okay.  So basically, virtually – all of your knowledge, virtually, of her compliance or noncompliance with the case plan is based on what’s been told you be others?

A:
Correct.

Q:   Is that correct?  Is that correct?

A:
Correct.

Q:  And those others are not present in this courtroom?  

A:
No.  

(T p. 62)

No other witnesses were called.  During the course of the hearing, the trial court allowed into evidence, over the objection of Respondent/Appellant, Ms. Jordan’s drug screens, letters from various agencies, and all of the orders from the underlying court file.  At the close of the evidence, the trial court concluded that grounds to terminate existed because the child was neglected and because Ms. Jordan had failed to make reasonable progress towards improving the conditions which led to her removal.  (T pp. 94-9)
ARGUMENT
Standard of Review: The standard of review for an order terminating parental rights is (1) whether the findings of fact are supported by “clear and convincing evidence,” and (2) whether the legal conclusions are supported by the findings of fact.” In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002) (citations omitted).  Clear, cogent and convincing evidence requires more proof than the preponderance of the evidence standard of most civil cases, but is less than the standard of a criminal case. Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 11 (1994).  See also In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) (citation omitted).  Clear and convincing evidence is evidence which should “fully convince.” Id.  Conclusions of law are reviewable de novo by this Court.  In re Pope 144 N.C. App. 32, 40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996). 

Where a trial court admits evidence over objection, it creates a question of law that is reviewable de novo.  State v. Bell, 164 N.C. App. 83, 87-88, 594 S.E.2d 824, 827 (2004) TA \l "State v. Bell, 164 N.C. App. 83, 594 S.E.2d 824 (2004)" \c 1 .  

I.
The trial court erred in admitting, over respondent/appellant’s objection, the results of drug screens where said results were hearsay which fell under no recognized exception. 
Assignments of Error Nos. 3, 4, 6, 7, 8, 16 (R pp. 108-9)
A.  Hearsay


Hearsay is defined as “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”  N.C. Gen. Stat. § 8C-1, Rule 801(c) (2001).  The documents at issue in Ms. Jordan’s case were without doubt being offered to prove the truth of the matters therein.  These documents were hearsay.

B.  Business Records Exception


Hearsay is inadmissible unless it falls within a recognized exception to the hearsay rule.  State v. Parker, 140 N.C. App. 169, 179, 539 S.E.2d 656, 663 (2000), appeal dismissed and disc. review denied, 353 N.C. 394, 547 S.E.2d 37, cert. denied, 532 U.S. 1032, 121 S.Ct. 1987, 149 L.Ed.2d 777 (2001).  Business records are admissible as an exception to the hearsay rule if “made in the regular course of business, at or near the time of the transaction involved, and authenticated by a witness who is familiar with them and the system under which they were made…” N.C. Gen. Stat. §8C-1 Rule 803(6); State v. Galloway, 304 N.C. 485, 492, 284 S.E.2d 509, 514 (1981).


Even if a document is admissible under the business records exception, authentication is still required.  “A written statement is not admissible as evidence without proper identification or authentication.”  State v. Solomon, 340 N.C. 212, 217, 456 S.E.2d 778, 782 (1995).  A statement is properly authenticated if the proponent offers “evidence sufficient to support a finding that the matter in question is what its proponent claims.”  N.C. Gen. Stat. § 8C-1, Rule 901(a) (2001).  See also State v. Flippen, 344 N.C. 689, 477 S.E.2d 158 (1996)(triage nurse’s medical report properly excluded because witness who sought to authenticate it was not affiliated with hospital recordkeeping and was unaware of circumstances under which the report had been maintained.)  See also Pinner v. Southern Bell Telephone and Telegraph Co., 60 N.C. App. 257, 298 S.E.2d 749 (1983)( holding that authentication testimony was inadequate where the witness offered no evidence that the entries were based on the personal knowledge of the individual making them or that they were made at or near the time the poles were placed and constructed.)  Statements made by a person other than the person compiling the business record which are recorded within the record are double hearsay, or compound hearsay, and may only be admitted if an exception to the hearsay rule is found for that statement.  State v. Sisk, 123 N.C. App. 361, 369, 473 S.E.2d 348, 354 (1996) citing Fisher v. Thompson, 50 N.C. App. 724 727-8, 275 S.E.2d 507, 511 (1981).  

In the present case, Petitioner entered into evidence a number of drug screen lab reports of Ms. Jordan.  (T p. 39)  The testifying witness was a social worker who observed some of the samples but who had nothing to do with the actual testing or the generation of the resulting reports which were admitted into evidence.  (T p. 32)  The social worker testified that her involvement was limited to sending the specimen off to the drug lab and then receiving a copy of the report.  (T pp. 32-3)  The witness was not in a position to testify as to whether the documents were based on the personal knowledge of the individual making them or that they were made at or near the time because she was not involved in their making.  She was not a proper authentication witness, but the trial court admitted the lab reports as business records of DSS.  (T p. 35)  

THE COURT:  Um, I need more information on it being a business record.  

EXAMINATION BY MR. DICKENS CONTINUES:

Q:  Is this the type of information that is customarily used in the ordinary course of your duties in business as a foster care social worker to determine whether someone is remaining drug-free?

A.  Yes.

Q:  Um, and are these reports collected as part of the Agency’s record in this particular file?

A:  Yes.

Q:  And maintained as-as a , uh, ord—uh, during the ordinary course of business?

A: Yes.

(T p. 36)  

The trial court overruled Ms. Jordan’s objection to the entry of the lab reports:

“THE COURT:  Okay.  Well, in regards to this I’m going to find that these records are allowed in, that they are, um, data which is collected by the Department of Social Services, um, that, uh, and is used in the normal course of their business . . .Also, that, uh, this information, uh, information, um, has a trustworthy-, i-is a trustworthy, uh, information, um, and, uh, that it is presented as an affidavit, uh, well I’m not looking at it, so I’m not sure . . .”   (T p. 39)  

In fact, the lab reports were not presented as affidavits.  (R pp. 45-52)  If the fact that they appeared in a social worker’s file made them trustworthy, then social workers would be in a position to authenticate any number of reports, letters, and other documents submitted to them by various agencies merely because they receive these documents on a regular basis and keep them in a file.  In order to qualify as business records, the reports needed to be authenticated by someone who was familiar with the system under which they were made.  See Galloway, supra.  These documents were therefore inadmissible hearsay.      
C.  Prejudice
Ms. Jordan was prejudiced by the admission of these documents because the trial court made several findings regarding her drug use.  (R p. 91-2 findings 21, 39, 44)  These findings, in turn were used to support the conclusion that grounds existed to terminate parental rights.  

II.
The trial court erred in admitting, over respondent/appellant’s objection, a letter from Alcohol and Drug Services (ADS) which was hearsay and which fell under no recognized exception.  

Assignments of Error Nos. 4, 17 (R pp. 108-9)

The same hearsay analysis applies to the trial court’s admission of a letter from a treatment provider as a business record of DSS.  (See Argument Section I herein)  As with the drug screen reports, the trial court admitted into evidence a letter written to Brogdon by Mr. Wiese at ADS.  (T p. 78)  Petitioner sought to elicit from Brogdon that Ms. Jordan had not complied with ADS recommendations:  

Q:  Now I want to show you what’s been marked as Petitioner’s Exhibit 2.  I just want you to um, identify Petitioner’s Exhibit 2. 

A:
It is a letter from Ryan Wisi(sic) on ADS letterhead to me.

Q:
Okay.  And without stating what that letter says, um, after receiving that letter did you conclude that Ms. Jordan had followed through with her recommendations made by Mr. Wisi(sic)? 

MR. PEREZ:
Ob-Objection.

MR. DICKENS:
And, your Honor, again I’m not offering anything that was said, I’m just asking her was she able to conclude after reading it, so that’s not hearsay.
MR. PEREZ:
It---It is hearsay.

THE COURT:
That document is a part of the records.  It can come in as a record.  Um----

 . . .

MR DICKENS:
I – Ms. Brogdon, do you receive correspondence from mental health – oh, excuse, me, um, substance abuse therapists or workers to determine whether or not they are com-, the client is compliant with their case plan?

A:
For documentation purposes and so we know what’s going on in the case.

Q:
And are these documents, these letters, um, placed in the client’s DSS file?

A:
Yes.

Q:
And are these records maintained by the Agency for the purpose of, um, documenting and verifying whether or not the client has met their compliance or objectives for the case plan? 
A:
Yes.

Q: 
And are these records used during the – made or received during the ordi-ordinary course of business in your job as a foster care social worker?

A:
Yes.

Q:
And, Your Honor, we would ask that this, um, exhibit be admi-,made a petition to be admitted as an exception to the business record exception. 
THE COURT:  Okay.  (T pp. 78-80)


The document was admitted over Respondent/Appellant’s objection.  (T p. 82)  

Again, the trial court admitted into evidence as a business record an unauthenticated document the preparation of which the testifying witness had no part of.   In order to authenticate the document, someone from Mr. Wiese’s office, or specifically Mr. Wiese, would have needed to testify.  The mere fact that Brodgon received the letter did not make it trustworthy.  Further Ms. Jordan was prejudiced by the letter’s admission because the trial court specifically found that:

“22.
The mother entered into a case plan where she was required to contact Ryan Wiese at ADS, follow through with any recommendations made by Mr. Wiese, attend all recommended programs on a regular basis, and submit to random drug screening for testing. Her visits were to be suspended if she had a positive drug screen, and they would be reinstated once she produced a clean screen.  

23.
The documentation indicates she’s not in compliance with those conditions.”  

(R p. 91)    It was error for the trial court to admit this prejudicial piece of hearsay.      
III. The trial court erred as a matter of law by taking judicial notice and basing her findings of fact on all of the orders from the underlying file over the objection of Respondent/Appellant where the orders were not based upon clear, cogent, and convincing evidence.  Assignments of Error Nos. 1, 3, 4, 5, 6, 7 (R p. 108)

In juvenile proceedings, it is permissible for trial courts to consider all written reports and materials submitted in connection with those proceedings.  Nevertheless, despite this authority, the trial court may not delegate its fact finding duty by relying wholly on DSS reports and prior court orders.  In re Z.T.J.B., ___N.C. App. ____, ____, 645 S.E.2d 206, 211 (2007).  Where prior orders contain findings of fact based on a lesser evidentiary standard than required by the instant proceedings, the trial court cannot rely on the prior findings without making an independent adjudication based on all evidence admitted at the instant hearing.  In re N.G., ___ N.C. App. ___ 650 S.E.2d 45, 51 (2007).     

In Ms. Jordan’s case, the trial court admitted into evidence not only the adjudication order, but all of the prior orders in the underlying file.  These orders were admitted over Ms. Jordan’s objections.  (R p. 90; T p. 94)  Ms. Jordan was prejudiced by this because these orders, along with the improperly admitted drug screens, were the only real evidence of drug use beyond Ms. Jordan’s initial admission of marijuana use in a conversation with her social worker.  The trial court specifically found that substance abuse was an issue in the mother’s case. (R p. 91; Finding of Fact 18)    
IV. The trial court erred as a matter of law by taking judicial notice and basing her findings of fact on all of the orders from the underlying file over the objection of Respondent/Appellant where the orders were not based upon clear, cogent, and convincing evidence. 
  Assignments of Error Nos.  2, 9, 10, 13 (R pp. 108-9)  

The trial court concluded that grounds for termination existed pursuant to N.C. Gen. Stat. §7B-1111(a)(1) and (2), meaning that the minor child was neglected and that Ms. Jordan had willfully left her in foster care for more than 12 months without showing reasonable progress.  (R p. 94)  
In order to meet their burden with respect to neglect, the petitioner seeking termination bears the burden of showing by clear, cogent and convincing evidence that neglect exists at the time of the proceeding.  Union County Dep’t of Social Servs. v. Mullis, 82 N.C. App. 340, 346 S.E.2d 289 (1986).  The key to a valid termination of parental rights on neglect grounds where a prior adjudication of neglect is considered is that the court must make an independent determination of whether neglect authorizing the termination of parental rights exists at the time of the hearing.  In re McDonald, 72 N.C. App. 234, 324 S.E.2d 847 (1984). 
Termination of parental rights for neglect may not be based solely on conditions which existed in the distant past.  See Mullis, supra.  The trial court must make a determination that past neglect is likely to recur after consideration of any changed conditions.  In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).
N.C. Gen. Stat. §7B-1111(a)(2) provides that parental rights may be terminated where: 

“the parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.”  

As to both grounds, the Petitioner failed to provide clear, cogent, and convincing evidence upon which these conclusions could be based.  The burden was not on Ms. Jordan to prove that grounds did not exist.  The Petitioner provided unauthenticated drug screens and letters, prior orders based on varying evidentiary standards, and one social worker who testified that she had no first-hand knowledge of Ms. Jordan’s current circumstances.  (T pp. 61-2)  This was not clear, cogent, and convincing evidence.  This evidence should have been insufficient to “fully convince” the trier of fact.    
 CONCLUSION

For the foregoing reasons, this court should reverse and remand the termination of parental rights order entered by the trial court on 28 December 2007.                               

Respectfully submitted this the ___ day of April, 2008.
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