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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT IT HAD JURISDICTION OVER THE SUBJECT MATTER OF THE ACTION WHERE THE TRIAL COURT DID NOT MAKE A FINDING THAT IT HAD JURISDICTION TO MAKE A CHILD CUSTODY DETERMINATION UNDER THE PROVISIONS OF SECTIONS 50A-201, 50A-203, OR 50A-204 OF THE GENERAL STATUTES?

II.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER NEGLECTED HIS CHILDREN?

III.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY ABANDONED THE CHILDREN?

IV.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY LEFT HIS CHILDREN IN FOSTER CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OR BY CLEAR AND CONVINCING EVIDENCE?

V.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY FAILED TO PAY A REASONABLE PORTION OF THE COST OF CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OR CLEAR AND CONVINCING EVIDENCE?

VI.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION BY FINDING THAT IT WAS IN THE CHILDREN’S BEST INTERESTS TO TERMINATE THE FATHER’S PARENTAL RIGHTS?


STATEMENT OF THE CASE

On 22 August 2005, the Cumberland County Department of Social Services filed a petition asking the court to terminate the parental rights of the respondent parents.  (R. pp. 4-8).  The case was tried before the Honorable John W. Dickson, District Court judge presiding over the 16 & 17 February 2006 Juvenile Session of District Court, Cumberland County.  (R. pp. 3, 33).  On 4 April 2006, Judge Dickson entered a written order terminating parental rights.  (R. pp. 33-38; Appendix at pp. A-3 - A-8).

The respondent-appellant father filed a notice of appeal on 12 April 2006.  (R. pp. 39-40).  The court reporter timely delivered the final volume of the transcript by placing a copy in the United States Mail on 12 July 2006.  (R. pp. 44-47).  Counsel for the father served the proposed record on appeal on 14 August 2006.  (R. p. 48).  The appellees did not object, and the record was settled on the appellees’ deadline for filing an objection or other response, 18 September 2006.  (R. p. 49).  Counsel for the father filed the settled record by mailing a copy to the Court of Appeals on 2 October 2006.  (R. pp. 49, 56).  The record was filed on 3 October 2006, and the record was docketed on 12 October 2006.  (R. p. 3).  The Court of Appeals mailed the printed record on 17 October 2006.  (Appendix at p. A-1).  The Court of Appeals entered an order extending the time in which the appellant father was allowed to file his brief to 18 December 2006.  (Appendix at p. A-2).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the father’s parental rights.  The father is entitled to appeal pursuant to Sections 7B-1113 and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7B-1113 (West 2004) (repealed by 2005 N.C. Sess. Law 398) (S.L. 2005-398 applies to petitions filed on or after 1 October 2005); N.C.G.S. § 7A-27 (West 2004); see N.C.G.S. § 7B-1001(a)(6) (West Cum. Supp. 2006) (Section 7B-1001(a)(6) applies to petitions filed on or after 1 October 2005).


STATEMENT OF THE FACTS

The appellant father, David H., is the father of the children. (R. p. 5, Allegation No. VI; R. pp. 33-34, Finding No. III).  S.D.H., the older daughter, was born in 2002.  D.R.H., the younger son, was born in 2003.  (R. p. 4, Allegation No. III; R. pp. 33-34, Finding No. III; 17 Feb. T. pp. 1).

In November of 2003 and January of 2004, the Cumberland County Department of Social Services (the “Department”) filed juvenile petitions alleging that the children were neglected and dependent.  (R. p. 33; Supplemental Filing (“S.F.” pp. 4-9, 13-16)).  The father was approved as a placement resource and the children were placed with him in January of 2004.  (R. p. 33; 16 Feb. T. p. 5).  The father was required to place the children in daycare and ensure that his home was clean.  (16 Feb. T. p. 5).

In February of 2004, the father took his children to visit their paternal grandmother.  While he was in Ohio, he was involved in a domestic dispute with the mother, and he was arrested.  The Department was informed that the father had been arrested and that Ohio authorities had placed the children with the mother.  The children were returned to North Carolina and placed in foster care.  (R. p. 34; 16 Feb. T. pp. 6-8).  Curtis Smith, the reunification social worker, testified that the father had been told to let the Department know if he traveled out of State.  (16 Feb. T. p. 9; R. pp. 33-34).

Curtis Smith testified that he thought a no contact order had been put in place.  (16 Feb. T. pp. 11-12).  Mr. Smith could not recall whether the father had been ordered not to contact his children.  (16 Feb. T. pp. 12-13).  After reviewing the court file, Mr. Smith stated that he did not locate a no contact order.  (16 Feb. T. pp. 16-17).  He testified that it was possible that the order could have been entered by a criminal court in Ohio.  (16 Feb. T. p. 24).

The father did not move back to North Carolina.  On 4 April 2004, the father made a trip to Fayetteville to pick up his furniture.  He did not attempt to see his children at that time.  The father explained that he was riding with someone else and that he did not have time to visit his children.  (R. p. 34; 16 Feb. T. pp. 20-21).  The father was not present in court on 14 April 2004, when a prior court adjudicated the children to be neglected and dependent.  (R. p. 34; S.F. pp. 39-41).  He was not present in court at review hearings conducted on 21 July 2004, 19 January 2005, and 16 February 2005.  (R. p. 34; S.F. pp. 51-52, 55-56, 60-61).  The Department was relieved of its obligation to continue reunification efforts on 19 January 2005.  (R. p. 34; S.F. pp. 55-56).

Curtis Smith prepared a proposed family services case plan and mailed a copy to the father.  (16 Feb. T. pp. 25-27; S.F. pp. 81-87).  The case plan required the father to obtain suitable housing, to maintain suitable employment, to enroll in and complete parenting and anger management classes, and to enroll in and complete a domestic violence class.  (16 Feb. T. p. 27; S.F. pp. 81-87).  Mr. Smith testified that the father did not sign this case plan.  (16 Feb. T. p. 28).  Mr. Smith testified that a parent who requested to visit his children after reunification efforts had been ceased would be told that he is not allowed to do so.  (16 Feb. T. p. 31).

Michelle Mitchell, a social worker in the child placement department, took over the case in the first part of May 2004.  (16 Feb. T. pp. 42-43).  She met the father on 13 October 2005, shortly after a court hearing.  She did not have any contact with the father before the filing of the petition in August of 2005.  (16 Feb. T. pp. 46-47).

On 13 October 2005, the father told DSS that he was interested in regaining custody of his children.  He wanted to complete the family services agreement.  Ms. Mitchell gave the father a copy of his old case plan.  The original case plan had a handwritten statement and had been signed by the father.  (17 Feb. T. pp. 7-10; S.F. p. 87).  The father told Ms. Mitchell that someone at the Department told him that he was not allowed to have any contact with his children and that no contact meant no letters, no gifts, no phone calls, or anything similar.  (17 Feb. T. pp. 10, 21-22; S.F. p. 113).  He asked for permission to make contact with his children.  (17 Feb. T. pp. 10-11).

In October of 2005, the father sent two forty-dollar checks for the children’s birthdays.  He later mailed a one-hundred dollar check for Christmas.  He mailed cards and little stickers for the children.  (16 Feb. T. pp. 47-49; 17 Feb. T. p. 11; S.F. pp. 67, 108-11, 112).  On cross-examination, Ms. Mitchell testified that it was possible that the father had called in August of 2005 and that the call did not make her dictation.  She stated that she was very good with respect to her dictation.  (17 Feb. T. pp. 6-7).

On 1 November 2005, the father’s pastor called the social worker.  On 23 November 2005, the father called the Department and asked why he had not been able to have contact with his children for a year and a half.  He had contact with the agency on 25 and 28 November 2005.  (16 Feb. T. pp. 49-50).  The father and his current girlfriend contacted the agency to ask about court dates.  (16 Feb. T. pp. 50-51).  The father and his girlfriend attended a permanency planning action team meeting in January of 2006.  (16 Feb. T. p. 52).   

Ms. Mitchell testified that the children had been in the Department’s custody since January of 2004.  The children were placed with maternal relatives in Oklahoma.  (17 Feb. T. pp. 2-3).  She testified that the father had not paid any support at the time of the filing of the petition and that the father had not sent letters, cards, or gifts prior to that time.  (17 Feb. T. pp. 3-4).

The custodial relatives’ relationship with the father was strained.  The relatives did not want the father to contact them.  (17 Feb. T. p. 12).  The father told Ms. Mitchell that he tried to contact the relatives, but that their number was disconnected.  Ms. Mitchell did not provide the father with the telephone number.  (17 Feb. T. p. 13).

The father’s pastor informed the Department that the father was receiving counseling services from the pastor.  In the counseling sessions, the father worked on anger management and parenting skills.  The father expressed a strong desire to be reunified with his children.  (17 Feb. T. pp. 13-14; S.F. pp. 99-100).  

 On 13 October 2005, the father entered into an Out of Home Family Services Agreement.  The father was asked to enroll in parenting classes and to enroll in counseling.  He agreed to not consume illegal substances and to enroll in anger management and domestic violence classes.  (17 Feb. T. pp. 15-17; S.F. pp. 88-98).

While Ms. Mitchell testified that the pastor’s credentials were not sufficient to provide these services, she did not tell the father that she felt this way.  She acknowledged receipt of the letter in which the pastor stated that the Department indicated that his credentials were appropriate and that he could provide some of the required counseling.  (17 Feb. T. pp. 17-19, 21, 33; S.F. p. 99).

Ms. Mitchell did not ask the father to submit to a random drug screen when he was present on 13 October 2005.  She stated that it was too late in the day.  She did not ever ask him to complete a random drug screen.  (17 Feb. T. p. 19).

The father told Ms. Mitchell that he was working with a tile company.  He made an inquiry with respect to paying child support sometime in late December of 2005 or early January of 2006.  He expressed a willingness to set up voluntary payments.  (17 Feb. T. p. 20).  He told Ms. Mitchell that he wanted to be reunified with his children.  (17 Feb. T. p. 25).

The father testified that the children had been placed with him shortly after the Department took custody.  He decided that it would be nice to go to Ohio to visit his mother.  He had not been told that he could not take the children out of the state.  (17 Feb. T. pp. 53, 91).

After the children were taken into custody in Ohio, the father spoke with Curtis Smith.  Mr. Smith told the father that he was not allowed to contact the children.  He was not allowed to send them cards, birthday presents, Christmas presents or anything else.  (17 Feb. T. pp. 54-55, 94-95, 100, 121).  In a letter dated 1 October 2005, the father stated that Curtis Smith told him that he was not allowed to see his children, call his children, or send birthday cards, Christmas cards, or presents.  (S.F. p. 113).  The custodial relative told the father that he could not have contact with the children because the children would be taken from the relatives’ home if he did.  (S.F. p. 113).  The father stated that he did not receive notices of court dates until the petition for termination was filed.  (17 Feb. T. p. 56).

The father testified that he called Ms. Mitchell in November of 2005 and asked for his children’s phone number.  Ms. Mitchell told him that he was not allowed to call his children.  (17 Feb. T. pp. 59-60).  On 28 November 2005, a social worker told the father that a no contact order was in effect. (17 Feb. T. pp. 77-78).  He testified that he did not contact his children because he had been told that there was a no contact order.  (17 Feb. T. pp. 80, 82-83; S.F. p. 113).

The father signed the case plan prepared by Curtis Smith in April of 2004.  He mailed the case plan back to Curtis Smith at that time.  He also signed a case plan in October of 2005.  (17 Feb. T. pp. 61-63; S.F. pp. 81-87, 88-98).  He located a counselor, his pastor, and believed that his pastor was certified to counsel him in the areas of parenting and anger management.  He had attended at least five sessions and was in counseling at the time of the hearing.  (17 Feb. T. pp. 62-65).  His pastor faxed at least two progress reports to Ms. Mitchell.  Ms. Mitchell did not tell him that the pastor was not qualified.  (17 Feb. T. pp. 66-68, 71; S.F. pp. 99-100).  The family services case plan reflected the fact that the father was taking anger management and parenting classes.  The social worker did not tell the father that this was not sufficient at a team meeting that was held in January of 2006.  (17 Feb. T. pp. 76-77; S.F. pp. 101-07).

The father told Ms. Mitchell where he was living.  Ms. Mitchell never requested photos, pictures, or any information with respect to the house.  (17 Feb. T. p. 69).  The father sent the children money and cards when he found out that he could do this.  (17 Feb. T. pp. 72-73; S.F. pp. 108-12). 

The father worked for Mid-South Distributors between March of 2004 and February of 2005.  He earned $500-700 per week delivering animals to pet stores.  (17 Feb. T. p. 109).  In March of 2005, he started working at Nolan Amusement Park.  He worked with that company until June of 2005, traveled with the company, operated a Ferris wheel, and earned approximately $220 per week.  (17 Feb. T. pp. 111-12).  He was unemployed between June of 2005 and September of 2005.  He did not draw unemployment benefits.  (17 Feb. T. p. 112).  Between September of 2005 and November of 2005, he worked for Zero Roofing Company in Louisville, Kentucky.  In December of 2005, he took a job with Goodyear, and he was working for Goodyear at the time of the hearing.  He was making $8 per hour or $212 per week.  (17 Feb. T. p. 113).

The father told the court that he wanted to visit his children.  He understood that he could not just swoop back into their life.  He was willing to complete the classes and any other requirements prior to reunification.  (17 Feb. T. pp. 80-81).  He broke down and cried when asked whether he could offer his children more than their current caretakers.  (17 Feb. T. pp. 123-24).


ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove at least one statutory ground by clear, cogent, and convincing evidence.  N.C.G.S. § 7B-1109 (West Cum. Supp. 2006).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves one or more grounds, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110(a) (West 2004) (amended by 2005 N.C. Sess. Law 398); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  The standard of review is de novo.  In re J.S.L., ___ N.C. App. ___, ___, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  A trial court’s findings of fact are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Id.
I.
THE TRIAL COURT ERRED BY CONCLUDING THAT IT HAD JURISDICTION OVER THE SUBJECT MATTER OF THE ACTION WHERE THE TRIAL COURT DID NOT MAKE A FINDING THAT IT HAD JURISDICTION TO MAKE A CHILD CUSTODY DETERMINATION UNDER THE PROVISIONS OF SECTIONS 50A-201, 50A-203, OR 50A-204 OF THE GENERAL STATUTES.

Assignments of Error Nos. 1, 2

R. p. 50

A.
Standard of Review


The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.

B.
A party may raise the issue of subject matter jurisdiction on appeal when the issue was not raised at trial.

A party may raise the issue of subject matter jurisdiction for the first time on appeal.  In re J.D.S., 170 N.C. App. 244, 248, 612 S.E.2d 350, 353, cert. denied, 360 N.C. 64, 360 N.C. 176, 623 S.E.2d 584 (2005); N.C. R. App. 10(a).  An appellate court has inherent power to dismiss an action on the basis of lack of subject matter jurisdiction.  In re N.R.M., 165 N.C. App. 294, 297, 598 S.E.2d 147, 149 (2005).

C.
The trial court did not find that it had jurisdiction to make a child custody determination under the provisions of Sections 50A-201, 50A-203, or 50A-204.

Jurisdiction over a termination of parental rights action is governed by Section 7B-1101 of the General Statutes:

The court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile who resides in, is found in, or is in the legal or actual custody of a county department of social services or licensed child-placing agency in the district at the time of filing of the petition or motion. . . .  Provided, that before exercising jurisdiction under this Article, the court shall find that it would have jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204.
N.C.G.S. § 7B-1101 (West 2004) (amended by 2005 N.C. Sess. Law 398)(emphasis added).

The statute requires the court to find that it has jurisdiction to make a child-custody determination pursuant to the provisions of Sections 50A-201, 50A-203, or 50A-204 of the General Statutes.  N.C.G.S. § 7B-1101.  The trial court found that it had jurisdiction, found that the children had been adjudicated in Cumberland County, found that review hearings had been conducted in Cumberland County, and found that the children were in the legal custody of the Cumberland County Department of Social Services at the time of the filing of the petition.  (R. pp. 33-38).  However, the trial court violated Section 7B-1101 by failing to find that it would have jurisdiction to make a child-custody determination pursuant to the provisions of Sections 50A-201, 50A-203, or 50A-204 of the General Statutes.

Subject matter jurisdiction is conferred upon the courts either by the constitution or by statute.  N.R.M., 165 N.C. App. at 294, 598 S.E.2d at 149.  Section 7B-1101 of the General Statutes expressly requires a trial court to make the finding at issue before exercising its jurisdiction under the article governing termination of parental rights.  N.C.G.S. § 7B-1101.  The trial court’s failure to make the required finding deprived it of subject matter jurisdiction.

“‘Courts of record speak only in their records.  They preserve written memorials of their proceedings which are exclusively the evidence of those proceedings[.]’”  In re T.B., ___ N.C. App. ___, ___, 629 S.E.2d 895, 897 (2006) (quoting State v. Tola, 222 N.C. 406, 408, 23 S.E.2d 321, 323 (1942) (internal quotation marks omitted)).  For this reason, the record of a court proceeding must be certain and accurate.  See In re T.B., ___ N.C. App. at ___, 629 S.E.2d at 897 (failure to attach custody order to petition as required by Section 7B-1104(5), failure to amend the petition, and failure to ensure that the custody order was part of the record before the trial court deprived the court of subject matter jurisdiction); State v. Michaels, 11 N.C. App. 110, 112, 180 S.E.2d 442, 443 (1971).  In the present case, the trial court’s failure to make a required finding deprived it of subject matter jurisdiction.  Accordingly, the father asks this Court to vacate the order terminating his parental rights.

II.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER NEGLECTED HIS CHILDREN.

Assignments of Error Nos. 1, 4, 6, 7

R. pp. 50-51

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The evidence and findings do not support the conclusion that the father neglected the children or was likely to neglect the children at the time of the hearing.

The trial court found that the father neglected the children within the meaning of Section 7B-101(15) of the General Statutes.  (R. p. 38, Finding No. IV).  A court may terminate parental rights upon making a finding that the parent neglected the juvenile.  N.C.G.S. § 7B-1111(a)(1) (West Cum. Supp. 2006).  A “neglected juvenile” is a 

juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of the law.

N.C.G.S. § 7B-101(15) (West Cum. Supp. 2006).  In addition to proving neglect, the petitioner must demonstrate that the juvenile has sustained some physical, mental, or emotional impairment or that there is a substantial risk of impairment as a result of the neglect.  In re Beasley, 147 N.C. App. 399, 403, 555 S.E.2d 643, 646 (2001); In re Ore, 160 N.C. App. 586, 589, 586 S.E.2d 486, 488 (2003).

“A finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect at the time of the termination proceeding.”  In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997).  When a child has been removed from the parent’s custody prior to the termination hearing and the petitioner presents evidence of prior neglect, the trial court must consider any evidence of changed conditions and the probability of a repetition of the neglect.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984); In re Shermer, 156 N.C. App. 281, 286, 576 S.E.2d 403, 407 (2003).

In the present case, the children had been adjudicated to be neglected in April of 2004, and the father did not have contact with the children between that time and the filing of the petition in August of 2005.  (R. pp. 33-36).  After being served with the petition, the father contacted the Department.  He signed a new case plan.  He sent cards and money to the children.  (16 Feb. T. pp. 47-49; 17 Feb. T. pp. 7-11, 15-17, 61-63, 72-73; S.F. pp. 88-98, 108-12).  He arranged for his pastor to provide parenting and anger management services as required by the case plan.  (17 Feb. T. pp. 62-68; S.F. 99, 100).

The court did not make any findings with respect to the probability of the repetition of neglect, and clear and convincing evidence did not support the conclusion that the prior neglect continued up to the date of the hearing.  (R. pp. 33-38).  For this reason, the trial court’s conclusion with respect to neglect is not supported by the findings or clear and convincing evidence.  Accordingly, the father asks this Court to review the assignments pertaining to the other grounds, to review the assignment pertaining to best interests, and to vacate the order terminating his parental rights.

III.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY ABANDONED THE CHILDREN.

Assignments of Error Nos. 1, 4, 18

R. pp. 50, 53

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The father did not willfully abandon his children.

The trial court found that the father willfully abandoned his children.  (R. p. 37, Finding No. VII).  A court may terminate parental rights upon a finding that the parent “willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion[.]”  N.C.G.S. § 7B-1111(a)(7) (West Cum. Supp. 2006).  “Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986); Young, 346 N.C. at 251, 485 S.E.2d at 617.

While the father did not have any contact with his children or the Department in the six months immediately preceding the filing of the petition, his subsequent actions indicate that his conduct was not willful.  Upon being served with a copy of the petition, the father contacted the Department, signed a new case plan, and began working on that case plan.  He mailed cards and money to his children.  (16 Feb. T. pp. 47-49; 17 Feb. T. pp. 7-11, 15-17, 61-63, 72-73; S.F. pp. 88-98, 108-12).  He asked for the phone number of the custodial relatives.  (17 Feb. T. pp. 59-60).  The father told social workers that he believed that he had been directed to have absolutely no contact with his children.  (17 T. pp. 54-55, 94-95, 100, 121; S.F. pp. 113).  Under these circumstances, the father’s conduct was not willful.  Accordingly, the father asks this Court to review the assignments pertaining to the other grounds, the assignment pertaining to best interests, and to vacate the order terminating his parental rights.

IV.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY LEFT HIS CHILDREN IN FOSTER CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OR BY CLEAR AND CONVINCING EVIDENCE.

Assignments of Error Nos. 1,4,8,9,10

R. pp. 49-52

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The father did not act willfully. 

The trial court found the father willfully left the children in foster care for more than twelve months.  (R. p. 36, Finding No. V).  A court may terminate parental rights upon making a finding that the “parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances had been made in correcting those conditions which led to the removal of the juvenile.”  N.C.G.S. § 7B-1111(a)(2) (West Cum. Supp. 2006); In re O.C., 171 N.C. App. 457, 464, 615 S.E.2d 391, 396, disc. rev. denied, 360 N.C. 64, 623 S.E.2d 587 (2005).  “Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort.”  In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175, disc. rev. denied, 354 N.C. 218, 554 S.E.2d 341 (2001); In re C.C., 173 N.C. App. 375, 383, 618 S.E.2d 813, 819 (2005).

The father testified that he had been directed to have no contact with his children.  He believed that he was not allowed to have any contact with his children and that no contact meant no letters, no gifts, no phone calls, or anything similar.  (17 T. pp. 54-55, 94-95, 100, 121; S.F. pp. 113).

After being served with the termination petition, the father contacted the Department, signed a new case plan, sent cards and money, and began parenting and anger management counseling with his pastor.  (16 Feb. T. pp. 47-49; 17 Feb. T. pp. 7-11, 15-17, 61-63, 72-73; S.F. pp. 88-98, 99-100, 108-12).  While he may not have made reasonable progress during the applicable period of time, clear and convincing evidence did not support the conclusion that his lack of progress was willful.  For this reason, the father asks this Court to consider the assignments pertaining to the other grounds, the assignment pertaining to best interests, and to vacate the order terminating his parental rights.

V.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY FAILED TO PAY A REASONABLE PORTION OF THE COST OF CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OR CLEAR AND CONVINCING EVIDENCE.

Assignments of Error Nos. 1, 4, 15, 16

R. pp. 50, 53

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging an adjudicatory finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court erred by concluding that the father willfully failed to pay a reasonable portion of the cost of care.

The trial court found that the father willfully failed to pay a reasonable portion of the cost of care for his children.  (R. pp. 36-37, Finding No. VI).  A court may terminate parental rights upon making a finding that the “juvenile has been placed in a county department of social services, a licensed foster home, a child-caring institution, or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.”  N.C.G.S. § 7B-1111(a)(3) (West Cum. Supp. 2006).  Section 7B-1111(a)(3) requires a parent “to pay that portion of the cost of foster care for the child that is fair, just and equitable based upon the parent’s ability or means to pay.”  In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981).  Nonpayment of child support constitutes a failure to pay a reasonable portion of the cost of care “if and only if respondent [is] able to pay some amount greater than zero.”  In re Bradley, 57 N.C. App. 475, 479, 291 S.E.2d 800, 802 (1982).

In the present case, the Department filed its petition on 22 August 2005.  Between 22 February 2005 and the time of the filing of the petition, the father did not pay any child support.  (R. pp. 36-37, Finding No. VI).  The court found that he had earned $500-700 per week between March 2004 and December 2004.  During a portion of the applicable time period, the father earned $212 per week.  (R. p. 37, Finding No. VI).  The trial court did not make any findings with respect to the children’s cost of care.  (R. pp. 36-37, Finding No. VI).

After being served with the termination petition, the father contacted the Department.  He signed a new case plan and sent approximately $180 for his children.  (16 Feb. T. pp. 47-49; 17 Feb. T. pp. 7-11, 15-17, 61-63, 72-73; S.F. pp. 88-98, 112).  The failure to pay prior to the filing of the petition was not willful.  For this reason, the father asks this Court to consider the assignments of error pertaining to the other grounds, the assignment pertaining to best interests, and to vacate the order terminating his parental rights.

VI.
THE TRIAL COURT ABUSED ITS DISCRETION BY FINDING THAT IT WAS IN THE CHILDREN’S BEST INTERESTS TO TERMINATE THE FATHER’S PARENTAL RIGHTS.

Assignments of Error Nos. 1, 5

R. pp. 50-51

A.
Standard of Review

If the petitioner proves one or more grounds, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110(a) (West 2004) (amended by 2005 N.C. Sess. Law 398) (S.L. 2005-398 applies to petitions filed on or after 1 October 2005); Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.  The standard of review on appeal is abuse of discretion.  Brim, 139 N.C. App. at 744, 535 S.E.2d at 373.

B.
The trial court abused its discretion by finding that it was in the minor children’s best interests to terminate the father’s parental rights.

The trial court concluded that it was in the children’s best interests to terminate the father’s rights.  (R. p. 37).  A trial court may proceed to terminate parental rights upon a finding of the existence of any one of the statutory grounds.  In re Becker, 111 N.C. App. 85, 94, 97, 431 S.E.2d 820, 825, 828 (1993).  Upon finding the existence of a statutory ground, “the court shall issue an order terminating the parental rights of such parent . . . unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated.”  N.C.G.S. § 7B-1110 (West 2004) (the prior version of the statute applies to this action because the petition was filed prior to 1 October 2005).  A determination of whether parental rights should be terminated, once DSS has established a ground for termination, is within the discretion of the trial court.  In re Allred, 122 N.C. App. 561, 569, 471 S.E.2d 84, 88 (1996).  The trial court is not required to terminate parental rights even when it finds that a statutory ground for termination exists.  In re Guynn, 113 N.C. App. 114, 120, 437 S.E.2d 532, 536 (1993); Becker, 111 N.C. App. at 97, 431 S.E.2d at 828; N.C.G.S. § 7B-1110.

[W]here there is reasonable hope that the family unit within a reasonable period of time can reunite and provide for the emotional and physical welfare of the child, the trial court is given discretion not to terminate rights.

In re Montgomery, 311 N.C. 101, 108, 316 S.E.2d 246, 251 (1984).

In the present case, the father had been employed and had the ability to earn money and pay child support.  (R. pp. 36-37, Finding No. VI).  He had a home and was in a stable relationship.  He testified that he was living in the best house he ever had.  (17 Feb. T. pp. 68-69).  After being served with the petition, the father contacted DSS, mailed cards, sent money, signed a case plan, and started counseling with his pastor.  (16 Feb. T. pp. 47-49; 17 Feb. T. pp. 7-11, 15-17, 61-63, 72-73; S.F. pp. 88-98, 99-100, 108-12).  The children were placed with maternal relatives in Oklahoma, and permanency did not require termination of parental rights and adoption.  By terminating his parental rights, the trial court severed the children’s ties with their father and terminated the father’s obligation to pay child support.  The father contends that the trial court abused its discretion by finding that it was in the best interests of the minor children to terminate his parental rights and by entering an order terminating his parental rights.  The father asks this Court to vacate the order terminating his parental rights.


CONCLUSION

For the reasons set forth in this brief, the respondent-appellant father, David H., asks this Court to vacate the trial court’s order terminating his parental rights in and to his minor children.

This the 18th day of December, 2006.
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