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NO.  COA07-197



JUDICIAL DISTRICT 15B


NORTH CAROLINA COURT OF APPEALS


*******************************************

IN RE:

)

S.B.


)  From Orange County
)  No. 02 J 5


QUESTIONS PRESENTED
     I.  ARE THE TRIAL COURT’S FINDINGS OF FACT #9, 14, 21, 24, 28(1) AND 28(3)-(6) IN THE TERMINATION ORDER SUPPORTED BY SUFFICIENT, COMPETENT, CLEAR, AND CONVINCING EVIDENCE OR ARE THEY PROPER FINDINGS OF FACT?

    II.  IS THE TRIAL COURT’S CONCLUSION THAT RESPONDENT IS INCAPABLE OF PROVIDING FOR THE PROPER CARE AND SUPERVISION OF THE JUVENILE, SUCH THAT THE JUVENILE IS A DEPENDENT JUVENILE WITHIN THE MEANING OF G.S. 7B-101, AND THAT THERE IS A REASONABLE PROBABILITY THAT SUCH INCAPABILITY WILL CONTINUE FOR THE FORESEEABLE FUTURE  SUPPORTED BY SUFFICIENT EVIDENCE OR FINDINGS OF FACT? OR DOES THE EVIDENCE AND THE COURT’S FINDINGS OF FACT GO TO WHETHER RESPONDENT IS ABLE TO MAINTAIN A SAFE HOME OR A SAFE ENVIRONMENT FOR THE CHILD SUCH THAT REUNIFICATION SHOULD OCCUR?  

     III.  DID THE TRIAL COURT ERR AND ABUSE ITS DISCRETION IN CONCLUDING THAT TERMINATION OF PARENTAL RIGHTS WAS IN THE BEST INTEREST OF THE MINOR CHILD WHEN THE EVIDENCE AND FINDINGS OF FACT SHOWED THAT THE BOND BETWEEN THE MOTHER AND CHILD WAS A POSITIVE, NURTURING ONE AND THAT THE CHILD WAS INTERESTED IN DEVELOPING A RELATIONSHIP WITH THE MOTHER? 

     IV.  DID THE TRIAL COURT ERR WHEN IT FAILED TO ENFORCE THE STATUTORY DEADLINES MANDATED BY N.C.G.S. 7B-1109?  WERE THE MOTHER AND CHILD PREJUDICED BY THE DELAY AND BY THE HASTY ATTEMPT AT REINTRODUCTION ONLY TO HAVE THE MOTHER/CHILD RELATIONSHIP SEVERED PERMANENTLY BY THE TERMINATION ORDER?


STATEMENT OF THE CASE
On Jan. 21, 2003, Petitioner, the Orange County Department of Social Services (hereinafter referred to as “DSS”) filed a motion for the termination of Respondent’s parental rights.  After a hearing on April 16, 2003, on May 15, 2003, the trial court entered an order terminating Respondent’s parental rights.  Respondent appealed the termination order.  On October 5, 2004, the N.C. Court of Appeals issued an opinion reversing the termination order and remanding the case for a new hearing.  

On Dec. 6, 2004, the trial court entered orders appointing Respondent an attorney and guardian ad litem and an order for a parental evaluation.  After custody and/or permanency planning reviews held on March 3, 2005, September 15, 2005, October 6, 2005, November 3, 2005, and April 6, 2006, the trial court entered custody review orders on May 18, 2005, October 14, 2005, November 7, 2005, December 6, 2005, May 10, 2006, respectively.  After a hearing on October 18, 2006, on November 21, 2006, the trial court entered an order terminating Respondent’s parental rights. The order was served on Dec. 6, 2006.

On Dec. 19, 2006, the Respondent filed her notice of appeal.  The transcript of the termination hearing was received by Appellant on January 18, 2006.  The proposed record on appeal was served on January 29, 2006.  Appellee served its objections and amendments to the proposed record on appeal on Feb. 6, 2007.  The record on appeal was filed on February 13, 2007.


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
The Court of Appeals has jurisdiction over this appeal by virtue of N.C.G.S. 7A-27(c) and 7B-1113(now repealed).  Respondent filed a timely notice of appeal on Dec. 19, 2006.  


STATEMENT OF THE FACTS
Respondent is S.B.’s mother.  S.B., along with two siblings, was taken into DSS custody in 2002.  At the time, the Respondent was in the hospital with a pulmonary embolism.  There were no appropriate child care arrangements made.  Additionally, the father, who was subject to a domestic violence restraining order was in the home in violation of the order.  Regarding the children’s situation, the concerns were domestic violence between the Respondent and the father, the father’s substance abuse, and the mental health of the Respondent and two older children.  (T pp. 29-31, 169-170) 

On May 15, 2003, the Respondent’s parental rights were terminated on the grounds of dependency.  The order was appealed, and it was reversed and the case remanded for a new hearing on Oct. 5, 2004.  In its opinion, the Court of Appeals found error in the court’s failure to appoint a guardian ad litem for Respondent, given the allegations and findings regarding dependency.  The Court of Appeals did not “reach respondent’s remaining assignments of error because the first issue [was] dispositive.”  (R pp. 11-24) 

The oldest child returned to Respondent’s home in the middle of the 2005-2006 school year.  The other child was adopted by the foster family who cared for her after the children were taken into DSS custody.  Another child was born after 2002 and is in the Respondent’s custody. (Exhibit pp. 8-10, T p. 173)

After the children were taken from her, the Respondent separated from the father, who now lives in Florida.  The Respondent was provided with in-home services to teach her budgeting, housekeeping and other such skills.  She attended parenting classes.  From 2002 to the fall of 2005, she worked with the same therapist until the therapist left the clinic for other employment.  Her therapist described dramatic improvement in the Respondent’s situation, saying that she did a “remarkable,” if not “astonishing” job of improving her life and her ability to address her problems.  At the time of the hearing, the Respondent was attending therapy.  The Respondent went to school.  She found a full-time and part-time job.  (T pp. 30, 147-155, 167-169, 180, Exhibit pp. 10, 67-68) 

Between April 9, 2003 and Dec. 9, 2005, the Respondent had no contact with S.B. (R pp. 39, 57)

After the termination order was reversed by the Court of Appeals, the trial court appointed an attorney and a guardian ad litem for the Respondent.  The court also ordered an evaluation of Respondent’s parental competency.  The evaluation was that Respondent’s “intellectual and adaptive functioning are sufficient to parent a child and that she appeared to be adequately meeting the needs of her youngest daughter for whom she has been caring since birth.”  (R p. 38, Exhibit p. 19) Given the results of the evaluation, in Sept. of 2005, DSS wanted to evaluate whether or not it was appropriate to reunify mother and child.  (R pp. 25-30, 34-39, Exhibit pp. 4-21, T pp. 36-37)

In November of 2005, the process of reintroduction became court ordered.  The reintroduction plan provided for further evaluation after eight visits.  The first visit was on Dec. 9, 2005.  (R pp. 46-48, 57, Exhibit pp. 23-24)

After those visits and further evaluation, on Feb. 28, 2006 and again on March 21, 2006, the psychologist recommended that reintroduction continue.  She was concerned about the Respondent’s poor limit setting and discipline of the youngest child.  The recommendation was that the Respondent should receive intensive training on setting limits and discipline strategies.  S.B.’s therapist believed that S.B. was benefitting from the reintroduction.  (Exhibit pp. 25-37, 40-41)

From April 27, 2006 to June 19, 2006, Respondent worked with  a team of two parenting educators.  At times, the educators visited with Respondent and her youngest daughter.  At other times, they visited with Respondent and both children.  During the visits, the youngest daughter was high strung, ran around, had temper tantrums, and generally required a lot of attention.  The educators believed that Respondent did not set appropriate limits for the child and was not improving dramatically in that regard.  At the same time, they noted a bond and attachment between S.B. and her mother.  Because of the youngest child’s behavior and the Respondent’s reaction to it, they did not believe Respondent could care for both children.  At the end of the parent training, the parent educators  recommended that reunification not be pursued.  They noted that S.B. would “experience some loss if she does not maintain contact with the family of origin.”  (T pp. 114, 119-135, 139-143, Exhibit pp. 44-56)

Based primarily on the report of the parenting educators, the psychologist also concluded that Respondent could not handle both children.  (T pp. 103-104, Exhibit pp. 42-43)

After April of 2006, Respondent visited with S.B. only infrequently.  S.B. enjoyed seeing her mother and her sister and felt connections to both her foster family and her birth family.  (Exhibit p. 65, T pp. 40-41, 49-54, 64)

The motion for termination was heard on Oct. 18, 2006.  In its order entered on Nov. 21, 2006, the trial court found that Respondent was not able to set limits for the youngest child, and, because Respondent was unable to control the youngest child, S.B. would be at risk of physical harm or neglect if she was placed with her mother.  The court concluded that the mother was incapable of caring properly for S.B. and terminated the mother’s parental rights pursuant to N.C.G.S. 7B-1111(6).  The court further concluded that S.B. was thriving in her foster home and that, although the mother and S.B. love each other, it was in S.B.’s best interests to terminate the mother’s parental rights.  (R pp. 69-77)  
STANDARD OF REVIEW
Termination of parental rights involves two steps: (1) adjudication, which is governed by N.C.G.S. 7B-1109, and (2) disposition, which is governed by N.C.G.S. 7B-1110.  In re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001).

During adjudication, the petitioner must show by clear, cogent, and convincing evidence that one or more of the statutory grounds for termination in N.C.G.S. 7B-1111 exists. N.C.G.S. 7B-1109(e)-(f) (2001); In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  Clear, cogent, and convincing describes an evidentiary standard stricter than a preponderance of the evidence, but less than proof beyond a reasonable doubt.  See In re Yocum, 158 N.C. App. 198, 580 S.E.2d 399 (2003).  If the petitioner meets its burden of proving at least one ground for termination of parental rights, then the trial court moves to disposition.  At disposition, the trial court considers the best interests of the child.  In re Howell, 161 N.C. App. 650, 589 S.E.2d 157 (2003); N.C.G.S. 7B-1110(a)(2001).

For adjudication, the standard of review is whether the findings of fact are supported by clear, cogent, and convincing evidence and whether the findings, in turn, support the conclusions of law.  In re Clark, 72 N.C. App. 118, 323 S.E.2d 754 (1984).  The trial court’s dispositional decision is reviewed under an abuse of discretion standard.  In re Nesbitt, 147 N.C. App. 349, 555 S.E.2d 659 (2001).


ARGUMENT
I.  THE TRIAL COURT’S FINDINGS OF FACT #9, 14, 21, 24, 28(1) AND 28(3)-(6) IN THE TERMINATION ORDER ARE NOT SUPPORTED BY SUFFICIENT, COMPETENT, CLEAR, AND CONVINCING EVIDENCE OR ARE NOT PROPER FINDINGS OF FACT.

ASSIGNMENT OF ERROR NO. 1   (R pp. 70-75)

In the adjudicatory portion of a termination proceeding, the burden is on the petitioner, and all findings of fact must be based on clear, cogent, and convincing evidence.  N.C.G.S. 7B-1109(f) (2001).  Additionally, findings of fact that reflect the trial court’s judgment are actually conclusions of law.  Conclusions of law are fully reviewable on appeal.  Mann Contrs. Inc. v. Flair with Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 522 S.E.2d 118 (1999).

Finding of fact #9 in the termination order is: 

Because the order entered on April 16, 2003 was not 

reversed on the merits of the case, all Findings of 

Fact made by this Court on April 16, 2003 as 

memorialized in the Order filed on May 15, 2003, 

are incorporated herein as though fully set forth as 

Findings of Fact and are limited to the time the 

Order was entered.  Thus the question now before 

the Court is whether grounds currently exist 

to terminate parental rights and if so, 

this court must terminate parental rights 

unless the court determines that it is 

not in the best interest of the child to do so.

(R p. 70)

At the beginning of the trial, the trial court decided that the findings of fact from the termination order filed on May 15, 2003 would be used to prove that grounds existed to terminate parental rights in 2003.  The trial court relied on those findings.  As its justification, the trial court said, “...I am told and I believe that the Court of Appeals never set aside or vacated or cast dispersions on any findings in a prior order.”  Although it is confusing, the trial court seems to find that DSS does not have to prove grounds for termination in the past.  DSS only has to prove grounds for termination at the current date.  (T pp. 7-8, 18-22) 

In fact, a termination order was entered on May 15, 2003.  It was appealed.  The Court of Appeals reversed the termination order and remanded the case for the appointment of a guardian ad litem for P.B. and a new hearing.  In deciding the case, the Court of Appeals addressed only one issue - whether the trial court erred in failing to appoint a guardian ad litem for P.B. since DSS alleged the grounds for termination of parental rights were under N.C.G.S. 7B-1111(a)(6).  The Court of Appeals did “not reach respondent’s remaining assignments of error because the first issue is dispositive.”  (R pp. 11-24)

In reversing the termination order, the Court of Appeals made it void.  See Black’s Law Dictionary 1185 (5th ed. 1979) (reverse means to overthrow, vacate, set aside, make void, annul, repeal or revoke) Under such a reversal, the findings of fact or conclusions of law do not survive.  The trial court cannot rely on anything in or about the order.  Petitioner is under the same burden of proof it would be under if this were the first time the case had been tried.  Petitioner must prove by clear and convincing evidence that the child is dependent, because the parent is incapable of caring for the child, and that the incapability will continue for the foreseeable future.  The incapability must be similar to substance abuse or mental problems listed in N.C.G.S. 7B-1111(a)(6).  See N.C.G.S. 7B-1111(a)(6)(2001).  

In its ninth finding of fact, then, the trial court made an erroneous legal conclusion.  The mother was prejudiced by the error, because the only findings related to a mental incapability are in the first termination order.  The current termination order does not find that the mother is incapable due to a mental defect, but due to her failure to set limits for young children.  If this ninth finding of fact is supposed to be used to satisfy that part of G.S. 7B-1111(a)(6) that requires a showing of a mental defect, then it is highly prejudicial, and appellant excepts to it.  (R pp. 11-16, 69-77) 

In finding of fact #14, the trial court summarizes Ms. Medina’s report.  Some of Ms. Medina’s observations were not supported by others involved in the case.  Particularly, the mother did accept assistance from the parent educators and continued in therapy.  No other testimony claimed that the mother had irrational thoughts or impaired cognitive abilities.  Thus, these parts of the finding were not proved by clear and convincing evidence. (R p. 71, Exhibit pp. 1-3)

Finding of Fact #21 finds that “...Ms. Ferrell and Dr. Kessler determined that Ms. [D] is unable to parent [S.B.]”  (R p. 73)

Ms. Ferrell and Dr. Kessler were assigned specific tasks.  Between April 27, 2006 and the end of June 2006, the parent educators were supposed to educate the mother on setting limits for pre-schoolers.  They were to assess the mother’s current ability to set limits for Sar. and for S.B. together.  They were to give a recommendation on the reintroduction process.  The parent educators did not determine that the mother was unable to parent.  Rather, given the parameters of their project, the parent educators found that the mother was not making fast enough progress in setting limits and that continuing the reintroduction process would not be in S.B.’s best interest.  This is different from concluding that the mother is unable to parent S.B. within the meaning of N.C.G.S. 7B-1111(a)(6).  (Exhibit pp. 44-56)

Finding of fact #24 summarizes part of the parent educators’ report regarding the mother’s failure to set limits for Sar.  Part of the finding is that the mother “...was only able to effectively implement a consequence on one occasion during a series of ten visits...Ms. [D] was unable to recognize that [Sar.’s] behavior was problematic and uncontrollable.  She ignored [Sar.’s] behavior and denied that it occurred when they were alone.”  (R p. 74)

In the report, the parent educators note that the mother had improved in setting limits for Sar. at a playground.  This conclusion was not based on one incident, which was coached.  The conclusion was based on the educators’ observations over the course of the evaluation.  Not all of the incidents leading to this conclusion were “coached.”  (Exhibit pp. 47-48)

The mother recognized that Sar.’s behavior was a problem.  Otherwise, she would not have wanted the educators’ visits to take place at the park.  From the educators’ perspective, it was not so much the mother’s recognition of the problem as her response to the problem.  When Sar. tested the limits set by the mother at the instructions of the educators, one of the mother’s responses was to  give up by either ignoring the behavior or by saying that it did not happen when they were at home alone.  (Exhibit pp. 47-54)  

The evidence does not support finding of fact #24 insofar as it portrays the mother as being oblivious to Sar.’s behavior and failing to improve any aspect of her ability to set limits without direct coaching.  

Finding of fact #28(1) is: “[o]ver about a two year period, Ms. [D] was provided with resources and substantial opportunity to learn how to parent [S].”  From April of 2003 to Dec. of 2005, the mother did not see S.B., and she did not receive substantial opportunities to learn how to parent S.B.  Those opportunities were from Dec. of 2005 to June of 2006, and they were over quickly.

Finding of fact #28(3) - that the mother would not take advice or attempt to integrate instruction - suggests a willfulness that the trial court rejected. (T pp. 194-195)

Finding of fact #28(4) and (5) find that the mother is unable to parent Sar.  The parent educators did not find that the mother was unable to parent Sar.  They found that she is able to parent Sar., though her ability to set limits are minimal.  The mother’s inability concerned the care of two small children at the same time.  Moreover, the professionals’ use of the word “unable” does not meet the definition required by N.C.G.S. 7B-1111(a)(6).  Appellant argues this in her second argument and incorporates it herein by reference.  (Exhibit pp. 54-55)

Finding of fact #28(6) is a legal conclusion.  Its error is argued in Appellant’s second argument, which is incorporated herein by reference.

Thus, appellant excepts to findings of fact 9, 14, 21, 24, 28(1), and 28(3)-(6), as the findings are not supported by the evidence and should be vacated.

II.  THE TRIAL COURT’S CONCLUSION THAT RESPONDENT IS INCAPABLE OF PROVIDING FOR THE PROPER CARE AND SUPERVISION OF THE JUVENILE, SUCH THAT THE JUVENILE IS A DEPENDENT JUVENILE WITHIN THE MEANING OF G.S. 7B-101, AND THAT THERE IS A REASONABLE PROBABILITY THAT SUCH INCAPABILITY WILL CONTINUE FOR THE FORESEEABLE FUTURE IS NOT SUPPORTED BY SUFFICIENT EVIDENCE OR FINDINGS OF FACT.  RATHER, THE EVIDENCE PRESENTED AND THE COURT’S FINDINGS OF FACT GO TO WHETHER RESPONDENT IS ABLE TO MAINTAIN A SAFE HOME OR A SAFE ENVIRONMENT FOR THE CHILD SUCH THAT REUNIFICATION SHOULD OCCUR.  

ASSIGNMENT OF ERROR NO. 2 (R pp. 38-39, 57-60, 63-65, 67-77, T pp. 34-38, 57-58, 89-91, 100-102, 118-119, 131-135 Exhibits pp. 12-21, 23-24, 26-27, 40-41, 44-55, 60-65, 67-68 )

When the motion to terminate parental rights was filed in Jan. of 2003, N.C.G.S. 7B-1111(a)(6) allowed for the termination of parental rights if “the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and there is a reasonable probability that such incapability will continue for the foreseeable future.  Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other similar cause or condition.” N.C.G.S. 7B-1111(a)(6)(2001).

Effective June 4, 2003, N.C.G.S. 7B-1111(a)(6) was changed, so that “similar” was deleted before “cause or condition.”  Session Laws 2003-140 s.3.  The statute, then, defined incapability as resulting from “substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition.”  N.C.G.S. 7B-1111(a)(6)(2003).  The session law did not declare whether it was effective retroactively or prospectively.

“The general rule of construction is that an amendment of a statute which invalidates a preexisting statutory defense will, in the absence of a clear legislative intention otherwise, be given prospective effect only.”  Gardner v. Gardner, 48 N.C. App. 38, 269 S.E.2d 630 (1980) (statutory amendment not specifying whether it was applicable to pending litigation would not operate to allow striking of defendant’s wife recriminatory defenses in a divorce action); Brannock v. Brannock, 135 N.C. App. 635, 523 S.E.2d 110 (1999).  If the change to the statute is substantive, it operates prospectively.  If the change is procedural, it may operate retroactively.  “Ordinarily, an intention to give a statute a retroactive operation will not be inferred.  If it is doubtful whether the statute or amendment was intended to operate retrospectively, the doubt should be resolved against such operation.”  Smith v. Mercer, 276 N.C. 329, 172 S.E.2d 489 (1970). 

The deletion of the word similar is significant.  Before its deletion, the Petitioner had to prove that the cause or condition of the alleged incapability was similar to substance abuse, mental retardation, mental illness, or organic brain syndrome.  After the deletion, presumably, the cause or condition could be anything - it is not necessarily related to substance abuse or a mental condition.  The change is especially significant in this case.  The Petitioner did not prove, and the trial court did not find, that the alleged incapability resulted from substance abuse or a mental condition but from the mother’s failure to set limits for the youngest child.  Because this is similar to a “preexisting statutory defense,” N.C.G.S. 7B-1111(a)(6)(2001) should apply to this case. 

The various professionals in the case and the trial court itself found that the mother was not able to care for two small children and ensure their safety.  The inability was caused by the mother’s failure to place limits on the children.  The term “inability” as it is being used by Dr. Brantley, Ms. Ferrell, and the trial court does not meet the definition required by N.C.G.S. 7B-1111(a)(6).  In all of the reports and testimony, the observations are that the mother does not place limits and that, for various historical reasons, she has a hard time placing limits on her children, because she does not want to be mean to them.  Thus, currently, the reports opine she is “unable” to set limits for her children.  (R pp. 38-39, 57-60, 63-65, 67-68, 70-76, T pp. 57-58, 100-104, 131-135, Exhibit pp. 12-21, 23-24, 26-27, 31-37, 40-56, 60-65)   

However, in N.C.G.S. 7B-1111(a)(6), the inability has to come from substance abuse or a significant mental defect, such as mental illness or organic brain syndrome - not the failure to set limits, because something in one’s past makes it hard to implement the teaching of setting limits.         

After testing and evaluation, Dr. Brantley considered the mother to be of average intelligence.  The mother had no psychological diagnosis.  The problem with the reintroduction process was not the mother’s mental status but her lack of limit setting.  Dr. Brantley opined that the mother’s failure to set limits for Sar. resulted from several reasons “playing together.”  The mother may be affected by abuse in her past and a lack of good parenting role models.  She cares for a strong-willed child and a teenager along with working two jobs.  She may have been afraid of failing. (R p. 70, T pp. 100-104, Exhibit pp. 4-43) 

The mother’s therapist observed that the mother was able to learn and grow in a remarkable way.  She has the “capacity to integrate skills, new skills.”  As Dr. Brantley did, the therapist wondered whether the mother regressed during the parenting sessions with Ms. Ferrell, afraid of failure.  (T pp. 148-157, Exhibit pp. 67-68)

The parenting educators do not describe the mother as not being able to learn.  The report submitted by Ms. Ferrell and Dr. Kessler notes that the mother began to set limits with Sar.  The report also exudes frustration with the mother, as if they believe that the mother can improve but will not cooperate.  There is no sense that the mother suffers from substance abuse, mental illness or a similar mental defect.  (Exhibit pp. 42-56) 

As with the other professionals, the DSS social worker’s concerns involve the failure of the mother to place limits on young children - not her mental status.  (Exhibit pp. 57-66)

As was the case in the prior termination order, the court was  swayed by the opinion that the mother would not set limits for the children, which posed a safety problem.  The trial court then attempted to fit that opinion into the legal standard set forth in N.C.G.S. 7B-1111(a)(6).  However, that opinion is based on the developmental needs of small children as opposed to the mother’s mental status and intellectual functioning.  This is contrary to a finding of incapability due to mental illness or mental retardation as envisioned by N.C.G.S. 7B-1111(a)(6).  (R pp. 70-76)

Furthermore, the Petitioner’s eviden was limited in scope.  It involved the description of the reintroduction process between S.B. and her birth family.  After Dr. Brantley tested and evaluated the mother and found that she was capable of parenting children, the conclusions drawn in the reports come from the question of whether it is in S.B.’s interest to be reintroduced to the mother’s care. The evidence showed that the mother had grown and had significantly improved her situation.  According to the reports, notwithstanding this improvement, the mother still had a hard time placing limits on her children to the point that it affected the child’s safety.  After reintroducing S.B., the problem was not S.B.’s ability to adjust to the reintroduction process but it was still with the mother’s failure to set limits.  In fact, S.B. enjoyed the reintroduction process and felt connected to her birth family.  After a short, but failed, attempt at teaching the mother to set limits, attempts at reunification were stopped.  The entire focus of the process was whether reunification was going to work.  The focus of the professionals was not whether the mother suffered from a substance abuse problem or a mental defect affecting her ability to parent S.B.  Everyone involved wanted to assess what would be in S.B.’s best interest as it pertained to reunification - not an incapability on the mother’s part as defined by N.C.G.S. 7B-1111(a)(6). (R pp. 38-39, 56-60, T pp. 34-38, 89-91, 118-119, Exhibit pp. 1-4, 12-37, 40-56, 65, 67-68)

Because the focus of the reintroduction process was the child’s best interest, so was the evidence presented by DSS and the findings of fact made by the trial court.  The evidence did not prove, by a clear and convincing standard, incapability within the meaning of N.C.G.S. 7B-1111(a)(6) or the grounds enumerated in N.C.G.S. 7B-1111(a)(6).  Similarly, the trial court’s findings of fact do not support a conclusion of incapability within the meaning of N.C.G.S. 7B-1111(a)(6) or the grounds enumerated in N.C.G.S. 7B-1111(a)(6).

III.  THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN CONCLUDING THAT TERMINATION OF PARENTAL RIGHTS WAS IN THE BEST INTEREST OF THE MINOR CHILD WHEN THE EVIDENCE AND FINDINGS OF FACT SHOWED THAT THE BOND BETWEEN THE MOTHER AND CHILD WAS A POSITIVE, NURTURING ONE AND THAT THE CHILD WAS INTERESTED IN DEVELOPING A RELATIONSHIP WITH THE MOTHER. 

ASSIGNMENT OF ERROR NO. 3  (R pp. 56-59, 68-77, 

   Exhibit pp. 35, 40-41, 56, 65-66)

Even when the trial court finds grounds authorizing the termination of parental rights, the court shall not issue an order terminating parental rights if it would not be in the best interests of the child. See N.C.G.S. 7B-1110(a) (2001).  The decision as to whether termination of parental rights is in the best interest of the child is a discretionary one.  See In Re Blackburn, 142 N.C.App. 607, 543 S.E.2d. 906 (2001).

Between the spring of 2002 and the date of the hearing on the termination of her parental rights, P.B. improved her situation dramatically.  P.B. attended therapy consistently up to the date of the hearing.  After having a dependent relationship with Mr. B. since she was a teenager, P.B. finally distanced herself from Mr. B.  She chose supportive friends and advisers.  She used resources to further her education and improve her financial situation.  P.B. gained self-sufficiency.  P.B.’s son was returned to her care in the middle of the 2005-2006 school year.  Even in the face of the recommendation to terminate her parental rights, P.B. continued to work on her parenting skills in general and the parenting skills taught by the parent educators in particular.  (T pp. 147-154, 167-16, 171-175, 179-180)

Every professional involved in the case noted some positive aspect of the relationship between S.B. and her mother.  The DSS social worker was not involved with the mother other than to effect the reintroduction process.  In her testimony and court reports, the DSS social worker described a positive relationship between mother and child from the beginning of the reintroduction process.  P.B. and S.B. were engaged with each other, especially during the visits without the younger child.  Even after DSS decided to recommend termination of parental rights, S.B. was “always excited to visit Mama [P] at the park.”  The social worker observed that S.B. has a “positive relationship with her birth mom and enjoys seeing her.”  S.B. is comfortable with two families.  The social worker said that S.B. has “a positive relationship with her birth mother, and I would hope that would continue.”  (R pp. 56-59, T pp. 41-43, 45-48, 51-52, 64)  

In her report, the social worker wrote that S.B. views her connections to both her foster and her birth families positively.  The social worker recommended continued contact between mother and child.  (Exhibit pp. 65-66)

The psychologist who assessed P.B.’s parenting capabilities and came up with the reintroduction plan, Dr. Brantley, testified that S.B. had “clearly bonded” with her mother and looked to her with some attachment.  In her testimony and the written addendum to her psychological evaluation, Dr. Brantley noted that everyone who has worked with P.B. saw S.B.’s attachment to her mother.  In the only report based on her observation of S.B. and the mother, Dr. Brantley described a comfortable, positive relationship.  (T pp. 97, 106, Exhibit pp. 31-32, 35)

Ms. Medina, a parent educator, was critical of P.B.’s parenting skills.  However, she noted a bond between P.B. and Sar. and S.B.  Ms. Medina believed that P.B. loved and was connected to the children. (Exhibit p. 32)

Ms. Ferrell, the DSS parent educator, believed that S.B. “loves her mom and may suffer some loss if she is totally out of the picture...”  Ms. Ferrell said that the mother provides a nurturing environment.  (T p. 142-143, Exhibit pp. 55-56)

After terminating P.B.’s parental rights, the court acknowledged that the evidence showed S.B. was comfortable and happy with two families.  The court noted that S.B. has a bond with her sister.  The court said that it “want[s] very much for [Sar.] and [S.B.] to have a relationship with each other and with their beautiful brother [M], and with their mother.”  The court expressed the hope that the foster mother and P.B. would agree on a visitation schedule.  The court said that S.B. “must know and be secure in knowing that her Mama [P.] loves her and wants to see her.”  In general, the court talked in terms of the family growing closer, as if they were going to remain a family.  (T pp. 200-201)

However, termination of parental rights is inherently contrary to maintaining a relationship between mother and child.  When parental rights are terminated and adoption completed, parental ties are permanently and irrevocably severed.  N.C.G.S. 7B-1112 (2000); See Krauss v. Wayne County Department of Social Services, 347 N.C. 371, 493 S.E.2d 428 (1997).  The mother has no right to visit the child.  The foster mother is under no obligation to allow visitation, even if it is in the best interest of the child.  Neither DSS nor the court are involved in the case in any way.  When parental rights are terminated, so is the ability to maintain a relationship between mother and child.

If it is important for S.B. to know her mother and siblings and to visit and grow closer to them, then the termination of parental rights is not in S.B.’s best interests.  The court could have achieved permanency for S.B. by appointing the foster mother as guardian or some other disposition.  Tshe trial court abused its discretion by ignoring all of the evidence that showed that S.B. was connected to two families and that S.B. was attached to P.B.  Further, the trial court abused its discretion by contradicting its own statements and by ordering the termination of P.B.’s parental rights.

IV.  THE TRIAL COURT ERRED WHEN IT FAILED TO ENFORCE THE STATUTORY DEADLINES MANDATED BY N.C.G.S. 7B-1109.  THE MOTHER AND CHILD WERE BOTH PREJUDICED BY THE DELAY AND EVEN MORE SO BY THE HASTY ATTEMPT AT REINTRODUCTION ONLY TO HAVE THE MOTHER/CHILD RELATIONSHIP SEVERED PERMANENTLY BY THE TERMINATION ORDER.

ASSIGNMENT OF ERROR NO. 5 (R pp. 9-10, 17-24, 69-77, Exhibit                        pp. 4-22)

With statutory violations, the standard of review is de novo.  Violation of the  mandate of a statute may constitute error per se.  In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003); In re Eades, 143 N.C. App. 712, 547 S.E.2d 146 (2001).  Other statutory violations may require a showing of prejudice.  In re O.S.W., 175 N.C. App. 414, 623 S.E.2d 349 (2006).  

N.C.G.S. 7B-1109(a) provides for a termination hearing “no later than 90 days from the filing of the petition or motion unless the judge pursuant to subsection (d) of this section orders that it be held at a later time.” N.C.G.S. 7B-1109(a) (2003).  

When the motion to terminate parental rights was filed in Jan. of 2003, G.S. 7B-1109(d) was: “[t]he court may for good cause shown continue the hearing for such time as is required for receiving additional evidence, any reports or assessments which the court has requested, or any other information needed in the best interests of the juvenile.”  N.C.G.S. 7B-1109(d)(2001).  

As with N.C.G.S. 7B-1111(a)(6), effective July 4, 2003, G.S. 7B-1109(d) was changed without any direction as to whether the change was retroactive or prospective.  Session Laws 2003-304 s. 2.  After July 4, 2003, G.S. 7B-1109 was: “[t]he court may for good cause shown continue the hearing for up to 90 days from the date of the initial petition in order to receive additional evidence including any reports or assessments that the court has requested, to allow the parties to conduct expeditious discovery, or to receive any other information needed in the best interests of the juvenile.  Continuances that extend beyond 90 days after the initial petition shall be granted only in extraordinary circumstances when necessary for the proper administration of justice, and the court shall issue a written order stating the grounds for granting the continuance.”  N.C.G.S. 7B-1109(d)(2003).

Under either version of the statute, the statutory deadlines were not met.  The Court of Appeals rendered its decision on Oct. 4, 2004.  An evaluation of the mother’s capacity to parent a child was completed in March of 2005 and in written form in May of 2005.  At that point, for purposes of N.C.G.S. 7B-1111(a)(6), the trial court had the fundamental question of dependency and capacity answered.  At that point, if termination of parental rights was going to be pursued, a court date should have been set.  If the plan was going to be changed to allow for possible reunification, the motion to terminate parental rights should have been dismissed, and the permanent plan changed.  Custody reviews would have taken place until the permanent plan was effectuated.  (R pp. 17-24, Exhibit pp. 4-22)

Instead, in December 2005, nine months after the mother’s evaluation, S.B. was reintroduced to the mother.  S.B. had not seen her mother since April 9, 2003 when she was barely two years old.  The plan was still termination of parental rights.  No plan existed in the case that reintroduction worked in any way other than as a  complete success or a total failure.  As it happened, between Dec. of 2005 and June of 2006, the reintroduction process did work in some ways.  S.B. and her mother became attached to the point that people noticed.  Reintroduction became a positive experience for S.B.  While voicing concerns about the mother’s ability to set limits, the DSS social worker, the guardian ad litem, and the parenting evaluators recommended that S.B. continue to see her mother and pursue a relationship with her birth family.  (R pp. 39, 57-60, 68, Exhibit pp. 23-24, 55-56, 65-66)

However, on October 18, 2006, with the rendering of its order, the trial court permanently severed the relationship between S.B. and her mother.  This was 18 months after the mother’s evaluation.  Notwithstanding the court’s statements regarding a growing relationship between mother and child, the termination of parental rights does not provide for the maintenance of a parent/child relationship.  Termination of parental rights is a “harsh judicial remedy,” and it is final.  In re Adcock, 69 N.C. App. 222, 316 S.E.2d 347 (1984).  

If the plan was termination of parental rights and was not going to be altered except in the case of reunification, no good cause existed for continuing the termination hearing past the date of the mother’s evaluation.  As it turned out, S.B. and the mother were prejudiced by the delay, because they were allowed to reestablish a relationship and a positive connection which was permanently and irrevocably severed by the termination order.

Thus, the trial court erred by failing to follow the statutory deadline and directives in N.C.G.S. 7B-1109, and S.B. and her mother were both prejudiced by the statutory violations.   


CONCLUSION

Based on the foregoing, Respondent/Appellant, P. B., respectfully requests that the trial court’s order terminating her parental rights be reversed.

This the           day of March, 2007.
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