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Questions Presented

1. Did the trial court err when it overruled Mother’s objection to hearsay documents not within any exception to the hearsay rule? 

2. Did the trial court err when it concluded as law that the juveniles were abused and were exposed to non-accidental injury or risk of injury when the evidence and findings of fact do not support the conclusion?

3. Did the trial court err when it concluded as law that the juveniles were neglected because neither the Findings of Fact nor the evidence presented at trial are sufficient to support this conclusion as a matter of law, and the Petitioner failed to meet its burden of proof on this grounds by clear and convincing evidence?

4. Did the trial court err when it concluded as law that grounds existed to terminate Mother’s parental rights because she is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is dependent and that her incapability with continue for the foreseeable future? 

5. Did the trial court err when it concluded as law that it is in the best interest of the juvenile to terminate Respondent-Mother’s parental rights, because neither the Findings of Fact nor the evidence presented at trial are sufficient to support this Conclusion as a matter of law?

Statement of the Case

In October 2007, authorized by court order, Orange County Department of Social Services (“OCDSS” or “DSS”) took Mother’s children, S.A.C. and H.K.D., into custody and placed them in foster care. (R. p. 106.) Following several subsequent hearings, OCDSS filed motions to terminate parental rights on 17 July 2008. (R. pp. 3–26.)

The Honorable Beverly Scarlett, District Court judge, conducted hearings on the Motions regarding Mother on 11 February and 19 March 2009. (R. p. 1.) Judge Scarlett terminated Mother’s parental rights to both children. (R. pp. 209–215.) Her Order was filed on 20 April 2009 and served by mail on 22 April 2009. (R. pp. 209–210.) Mother filed written Notice of Appeal on 6 May 2009. (R. p. 217.)
Statement of Grounds for Appellate Review

The trial court terminated Appellant-Mother’s parental rights. Appellate review is authorized by N.C. Gen. Stat. § 7B–1001(a)(6) (2009) TA \l "N.C. Gen. Stat. § 7B–1001 (2009)" \s "N.C. Gen. Stat. § 7B–1001 (2009)" \c 2 .

Statement of the Facts

In March 2007, DSS substantiated neglect based upon Mother’s leaving the two children, S.A.C. and H.K.D., home alone. (R. p. 196.) The next month, DSS received a dependency report. The children were placed with their maternal grandmother while Mother faced involuntary commitment proceedings. After Mother’s release, the children returned to her care. (R. pp. 196–197.) 

More than once, Mother suspected her daughter, S.A.C., had been sexually abused. She identified different people as alleged perpetrators. Mother had been sexually abused as a child herself. She examined her daughter for signs of abuse, took her for medical exams, and reported her suspicions to police. (R. pp. 197 and 112–176 and T. p. 88, lines 10–16.) 

The police also became involved with the family in response to alleged domestic violence between Mother and her husband, Appellant Father.  (He is the father of H.K.D., not S.A.C.) Around 4:00 a.m. on October 15, 2007, police responded to a call from the family home. (T. p. 74, lines 5–16.) Mother reported that she had been sleeping with S.A.C. in the bed. Appellant-Father was sleeping in another room. Mother woke up and discovered that S.A.C. was awake and the light was on in the room. She got the child a drink of water and asked her if Appellant-Father had touched her. The child said he had and when asked where, pointed to her vagina. Mother picked up the child, went into the living room, and called 911. She told the responding officer that Father then jumped on her, pinched her neck, and bit her arm. (T. p. 75, line 10–p. 76, line 5.) 

Detective Nicholson interviewed Father that night. (T. p. 84, line 7.) Father said that he’d known Mother since they were children. They’d recently married. Earlier, Mother accused Father of inappropriately touching S.A.C., but a medical exam showed no signs of abuse. This particular night, Father was sleeping on the couch when Mother woke him, asking why her bedroom light was on and accusing him of touching S.A.C. Father started to leave, tussled with Mother over the cell phone, got control of it, and left before police arrived. (T. p. 84, line 13–p. 86, line 7.)

Later in October, DSS petitioned for non-secure custody of the children and they were taken into care. (R. pp. 197–198.) Visitation with their biological family was stopped shortly after. (T. p. 35, lines 11–14 and R. p. 198.) A case plan was developed in July 2008. At a July planning meeting, Mother stated that she was four months pregnant with her husband’s child. (R. p. 198.)

Psychologist Betty Rintoul examined both S.A.C. and H.K.D. She saw S.A.C. weekly from March through August 2008. Dr. Rintoul found that S.A.C. showed a flat affect and very little verbalization for her age. (T. p. 32, lines 8–22.) In her early visits with Dr. Rintoul, S.A.C. stiffened and trembled when directly addressed by an adult. (T. p. 29, lines 3–17.) 

Fourteen months after the child came into care and stopped seeing her biological family, Dr. Rintoul decided to ask S.A.C. about her family. S.A.C. looked interested but cautious. (T. p. 35, lines 8–25.) Dr. Rintoul then told the child her history, “You were with mommy and daddy and … sometimes there were fights. So to keep you safe, you were moved [to foster care] .” (T. p. 36, lines 5–9.) Dr. Rintoul showed her photos of the family. S.A.C. recognized her grandmother and became tense but not overwhelmed when looking at pictures of Mother. (T. p. 36, lines 15–23.) After looking at the photos, S.A.C. returned to drawing, and her pictures were less organized than before. (T. p. 37, lines 13–21.)

Dr. Rintoul worked less with H.K.D., because he was a toddler when he came into DSS care. (T. p. 41, lines 11–16.) She observed social and emotional delays, passivity and withdrawal. (T. p. 42, lines 4–8.) 

Psychologist Karen Ann Yoch evaluated Mother in December 2007, approximately two months after the children were taken. (T. p. 96, line 3.) Dr. Yoch concluded that at the time, Mother was in distress, unhappy, and self-focused. (T. p. 99, lines 20–25.) She showed signs of difficulty in relationships and jobs, legal difficulties, academic underachievement, and poor judgment and reasoning skills. (T. p. 100, lines 7–10.) Dr. Yoch concluded that Mother had serious mental health issues that required intensive treatment. (R. p. 77.)  

Psychotherapist Mandy Morgan provided counseling services to Mother approximately twice a week, from August 2008 through the time of the TPR hearings. (T. p. 250, lines 5–10 and p. 254, lines 7–15.) They worked on issues of depression, domestic violence, substance abuse, coping skills, and anger management. Ms. Morgan provided Mother with general psychotherapy and cognitive behavioral therapy. (T. p. 254, line 2–6.)  Mother also presented evidence of a Comprehensive Clinical Assessment and a note from Dr. Robert Millett of Carolina Behavioral Care in Hillsborough. Dr. Millett had seen Mother and found no symptoms of mania, psychosis, or severe depression. In addition, he stated no medications were warranted for Mother. (R. pp. 92–101 and p. 103.) 

Argument

I. The trial court erred when it overruled Mother’s objection to hearsay documents not within any exception to the hearsay rule. 

Assignment of Error No. 2
R. p. 230

A. Standard of Review

During a psychologist’s testimony DSS offered into evidence letters written by a non-testifying psychologist to the DSS caseworker. The trial court overruled Mother’s objections and held that the letters were admissible under Rule 803(4) TA \l "N.C. R. Evid. 803" \s "N.C. R. Evid. 803" \c 4  of the North Carolina Rules of Evidence. (T. p. 159, lines 13–25 and p. 162, lines 3–5.) This Court applies a de novo standard of review to the trial court’s ruling on the admissibility of a statement under Rule 803(4). State v. Hinnant, 351 N.C. 277, 523 S.E.2d 663 (2000) TA \l "State v. Hinnant, 351 N.C. 277, 523 S.E.2d 663 (2000)" \s "State v. Hinnant, 351 N.C. 277, 523 S.E.2d 663 (2000)" \c 1 ; State v. Norman, ___ N.C.App. ___, 675 S.E.2d 395 (2009) TA \l "State v. Norman, ___ N.C.App. ___, 675 S.E.2d 395 (2009)" \s "State v. Norman, ___ N.C.App. ___, 675 S.E.2d 395 (2009)" \c 1 .
B. Argument

1. Mother preserved this issue for review.

Mother’s trial counsel objected to the admission of the letters at trial. (T. p. 152, line 4–p. 153, line 1.) Therefore, this issue is preserved for appellate review. N.C. R. App. P. 10 TA \l "N.C. R. App. P. 10" \s "N.C. R. App. P. 10" \c 4 (b)(1).  

2. A two-part test is used to determine the admissibility of a hearsay medical statement.

An out-of-court statement offered at trial for the truth of the matter asserted is hearsay. N.C. R. Evid. 801 TA \l "N.C. R. Evid. 801" \s "N.C. R. Evid. 801" \c 4 . As a general rule, hearsay is not admissible at trial. N.C. R. Evid. 802 TA \l "N.C. R. Evid. 802" \s "N.C. R. Evid. 802" \c 4 . Some statements made for medical diagnosis and treatment are exceptions to the general rule. N.C. R. Evid. 803 TA \s "N.C. R. Evid. 803" (4). Our Supreme Court has established a two-part test to determine if a statement is admissible under Rule 803(4): (1) the statement must have been made for purposes of medical diagnosis or treatment and (2) it must be reasonably pertinent to medical diagnosis or treatment. Hinnant TA \s "State v. Hinnant, 351 N.C. 277, 523 S.E.2d 663 (2000)" , supra, 351 N.C. 277, 284, 523 S.E.2d 663, 667 (2000). 
3. The letters to the caseworker recommended a case plan; they did not satisfy the hearsay exception test. 

The letters at issue were written by Psychologist Mary Crowson to DSS caseworker Kirsten Bliss. (R. pp. 87–88.) Dr. Crowson did not testify at trial. DSS tendered the letters during Psychologist Betty Rintoul’s testimony. (T. p. 151, line 11–p. 152, line 3.) The trial court admitted the letters, expressly ruling that the admission was authorized by the Rule 803 TA \s "N.C. R. Evid. 803" (4) exception. (T. p. 159, lines 13-23.) 

The court did not consider or apply the Hinnant test in admitting the letters. In any event, they do not meet either prong of the test. The 5 November 2007 letter expressly states that its purpose is to ask DSS to cease visits with S.A.C. and her biological family. (R. p. 87.) Thus, the face of the letter shows that it was written for non-medical purposes and it does not satisfy the first prong of the Hinnant TA \s "State v. Hinnant, 351 N.C. 277, 523 S.E.2d 663 (2000)"  test. The face of the second letter also shows that it was written for non-medical purposes. Dr. Crowson states that she is writing to summarize her interviews with S.A.C. and to recommend to DSS certain elements of the case plan. (R. pp. 88–89.) The testifying witness, Dr. Rintoul, is mentioned in the letter as someone who might become part of the case plan. This mention, however, does not create the medical purpose needed to satisfy Rule 803 TA \s "N.C. R. Evid. 803" (4). 

Dr. Rintoul testified as an expert in early childhood, ages birth to five. (T. p. 27, line 20–p. 28, line 2.) Although the trial court expressly based its ruling on Rule 803 TA \s "N.C. R. Evid. 803" (4), Appellees may argue that the documents were admissible as the basis of Dr. Rintoul’s opinion under Rule 703 TA \l "N.C. R. Evid. 703" \s "N.C. R. Evid. 703" \c 4  of the Rules of Evidence. Rule 703 allows evidence that shows the basis for an expert’s opinion, even if the data is not otherwise admissible. This argument fails for two reasons.

First, no evidence was presented to show that a letter to DSS is data “of a type reasonably relied upon by experts in the particular field.” Rule 703 TA \s "N.C. R. Evid. 703"  expressly limits the admission of underlying data to that “of a type reasonably relied upon by experts.” With no showing that early childhood psychologists reasonably rely upon letters to DSS, the letters do not meet the rule’s standard.

Secondly, if the evidence was admissible simply to show the basis of Dr. Rintoul’s opinion, then it could not be used as substantive evidence. State v. Robinson, 330 N.C. 1, 409 S.E.2d 288, (1991) TA \l "State v. Robinson, 330 N.C. 1, 25, 409 S.E.2d 288, 302 (1991)" \s "State v. Robinson, 330 N.C. 1, 25, 409 S.E.2d 288, 302 (1991)" \c 1 . (Testimony offered under Rule 703 is not admissible “for the truth of the matter, but to show the basis of the [expert’s] opinion.”) In its closing argument, DSS urged the court to consider the letters as substantive evidence. The language in the TPR order shows that the trial court did so. 

4. The Findings of Fact suggest that, as urged by DSS, the trial court relied on the incompetent evidence in deciding to terminate Mother’s parental rights. 
The presiding judge at a bench trial is generally presumed to disregard incompetent evidence. Therefore, an appellant “must show that the court relied on the incompetent evidence in making its findings.” In re Huff, 140 N.C.App. 288, 301, 536 S.E.2d 828, 846 (2000). The presumption may be overcome if the record affirmatively shows that the judge was influenced by the improper evidence. In re L.C., 181 N.C.App. 278, 284, 638 S.E.2d 638, 642 (2007) TA \l "In re L.C., 181 N.C.App. 278, 638 S.E.2d 638 (2007)" \s "In re L.C., 181 N.C.App. 278, 638 S.E.2d 638 (2007)" \c 1 . 

The record in this case shows that the trial court relied on Dr. Crowson’s letters. In its closing argument, DSS argued the text of the letters, at times quoting as if it were substantive evidence. (T. p. 318, line 20–p. 319, line 6.) The trial court found facts that suggest it accepted DSS’s argument and treated the hearsay testimony as substantive evidence. 

To support its termination decision, the court order found: “During one assessment of S., she was shown photographs of her family. She became distressed while viewing them.” (R. p. 212, ¶ 31.) Dr. Crowson’s letter to DSS reported S.A.C.’s negative reaction when she viewed photographs of her family. (R. pp. 88–89.) Although Dr. Rintoul also showed S.A.C. family photographs, the term “distressed” would be inaccurate to describe the response described by Dr. Rintoul. (T. p. 36, line 11–p. 38, line 1.) Dr. Rintoul said the child became “disorganized,” not that she was distressed. (T. p. 37, line 24.) Thus, comparing the testimony with the letter, it appears that the trial court relied on the inadmissible letter in making its finding of fact. Conclusions of law must be supported by adequate findings of fact. Because the trial court’s decision to terminate rests on findings of fact that are unsupported by competent evidence, Mother was prejudiced by the error and is entitled to have the termination order set aside.

II. The trial court erred when it concluded as law that the juveniles were abused and were exposed to non-accidental injury or risk of injury when the evidence and findings of fact do not support the conclusion.

Assignment of Error No. 4
R. p. 230

A. Standard of Review

A trial court’s conclusions of law are reviewed de novo. In re D.H., et al, 177 N.C.App. 700, 703, 629 S.E.2d 920, 922 (2006). TA \l "In re D.H., et al, 177 N.C.App. 700, 629 S.E.2d 920 (2006)" \s "In re D.H., et al, 177 N.C.App. 700, 629 S.E.2d 920 (2006)" \c 1   Under a de novo review, conclusions not supported by findings of fact based on clear, cogent, and convincing evidence are error. N.C. Gen. Stat. § 7B-1109(f) (2009) TA \l "N.C. Gen. Stat. § 7B-1109 (2009)" \s "N.C. Gen. Stat. § 7B-1109 (2009)" \c 2 .
B. Argument

1. The order cites a repealed statute as authority to terminate.

The trial court’s second conclusion of law purports to find the children abused under “N.C.G.S. 7A-517(a)&(b).” [sic] (R. p. 214, ¶ 2.) The North Carolina General Assembly repealed this statute a decade ago. Apparently, the reference reflects a typographical error overlooked in proofreading the order. This argument assumes that in adjudicating the children neglected, the trial court intended to refer to statutes in effect at the time of the hearing. 

2. A trial court’s conclusions of law must be supported by the evidence and competent findings of fact.

North Carolina requires conclusions of law to be grounded on findings of fact that are supported by clear and convincing evidence. See, e.g., In re Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982) TA \l "In re Moore, 306 N.C. 394, 293 S.E.2d 127 (1982)" \s "In re Moore, 306 N.C. 394, 293 S.E.2d 127 (1982)" \c 1 . In the present case, the conclusion of law that the children were abused is a mixed finding of fact and conclusion of law. (R. p. 214, ¶ 2.) The trial court not only concluded as law that the children were abused, but in its conclusion, stated general findings of fact on which the conclusion rested. (R. p. 214, ¶ 2.) The conclusion states that Mother: (1) inflicted or allowed non-accidental injury with a substantial risk of death, disfigurement, impaired health, or organ loss and (2) created or allowed a risk of these injuries.
 These details are broader than the current statutory definition of abused. Nevertheless, they are an integral part of the order, establishing the purported basis for the court’s conclusion of abuse. Therefore, the holding must rest on competent findings of fact supported by clear and convincing evidence. Id.
3. The trial court’s determination of abuse based on physical injury or the risk of injury is unsupported.

The evidence in this case tended to show that mother suspected S.A.C. had been sexually abused. (T. p. 171, line 14–p. 172, line 3.) She reported her suspicions to police and health-care providers, and also examined the child’s genitalia. (R. p. 10, ¶ 8; T. p. 74, line 5–p. 77, line 10; and p. 178, lines 4–25.) Medical evaluations of S.A.C. were inclusive for sexual abuse. (R. p. 10.) 

No evidence was presented that the children suffered from or were threatened with physical injury. The trial court made no findings of fact to support injury or the risk of injury of the degree necessary to support this holding. Rather than reciting all findings here, Mother has attached the court’s order in the appendix to this brief to show that the conclusion of abuse based non-accidental injury with a substantial risk of death, disfigurement, impaired health, or organ loss is wholly unsupported.

4. Because the trial court’s holding of abuse is not supported by the evidence, it should be reversed.

A trial court commits reversible error when its conclusions of law are not supported by findings of fact or competent evidence. See, e.g,. Burress v. Burress, ___ N.C.App. ___, 672 S.E.2d 732 (2009) TA \l "Burress v. Burress, ___ N.C.App. ___, 672 S.E.2d 732 (2009)" \s "Burress v. Burress, ___ N.C.App. ___, 672 S.E.2d 732 (2009)" \c 1 , reversing and vacating trial court’s domestic violence protective order when conclusions of law were not supported by findings of fact. The trial court concluded that the children are abused because Mother (1) inflicted or allowed non-accidental injury with a substantial risk of death, disfigurement, impaired health, or organ loss and (2) created or allowed a risk of these injuries. Nothing in the record or the transcript supports these conclusions. Therefore, the trial court erred when it held that the juveniles were abused because they were subjected to this level of harm or risk. 
III. The trial court erred when it concluded as law that the juveniles were neglected because neither the Findings of Fact nor the evidence presented at trial are sufficient to support this conclusion as a matter of law, and the Petitioner failed to meet its burden of proof on this grounds by clear and convincing evidence.

Assignment of Error No. 5
R. pp. 230–231

A. Standard of Review

This Assignment attributes error the trial court’s conclusion of law that neglect exists. The standard of review is whether the conclusion is supported by the findings of fact. In re Oghenekevebe, 123 N.C.App. 434, 473 S.E.2d 393 (1996) TA \l "In re Oghenekevebe, 123 N.C.App. 434, 473 S.E.2d 393 (1996)" \s "In re Oghenekevebe, 123 N.C.App. 434, 473 S.E.2d 393 (1996)" \c 1 . 
B. Argument

The North Carolina statutes define a neglected juvenile as one who does not receive proper care, supervision, or discipline from her parent or who lives in an environment injurious to her welfare. N.C. Gen. Stat. 7B-101(15) (2009) TA \l "N.C. Gen. Stat. 7B-101 (2009)" \s "N.C. Gen. Stat. 7B-101 (2009)" \c 2 . The trial court must determine neglect at the time of the hearing, independently of prior determinations. Matter of McDonald, 72 N.C.App. 234, 324 S.E.2d 847 (1984) TA \l "Matter of McDonald, 72 N.C.App. 234, 324 S.E.2d 847 (1984)" \s "Matter of McDonald, 72 N.C.App. 234, 324 S.E.2d 847 (1984)" \c 1 . The TPR petition in this case alleged that Mother neglected the children in several ways. Because the findings of fact do not support the conclusion that neglect currently existed on any of the alleged grounds, the court’s finding of neglect was error. 

1. The court made findings related to perceived sexual abuse, but the findings do not support the conclusion of current neglect.

The trial court made findings of fact supported by the evidence that when Mother suspected sexual abuse, she conducted vaginal exams of S.A.C. and reported her concerns to police. (R. p. 210, ¶ 5–p. 211, ¶ 13.) The evidence showed, and the court found that S.A.C.’s medical examination was unremarkable for sexual abuse, however. (R. p. 210, ¶ 6.) Mother took action when she suspected abuse. If the child had been abused, her failure to take action could have been grounds to take custody of the children or terminate Mother’s parental rights. See, e.g., In re C.M.S., 184 N.C.App. 488, 646 S.E.2d 592 (2007) TA \l "In re C.M.S., 184 N.C.App. 488, 646 S.E.2d 592 (2007)" \s "In re C.M.S., 184 N.C.App. 488, 646 S.E.2d 592 (2007)" \c 1  and Matter of Chasse, 116 N.C.App. 52, 446 S.E.2d 855 (1994) TA \l "Matter of Chasse, 116 N.C.App. 52, 446 S.E.2d 855 (1994)" \s "Matter of Chasse, 116 N.C.App. 52, 446 S.E.2d 855 (1994)" \c 1 . The fact that Mother responded to perceived sexual abuse, examined her own child for signs of abuse, and reported her suspicions to police and medical personnel cannot be grounds to find neglect. Indeed, to allow neglect to rest on these findings would be contrary to public policy, because it may discourage parents from acting on suspicions of abuse. Therefore, the finding of neglect based on Mother’s suspicions of sex abuse should not stand. 

2. No other findings of fact support a conclusion of neglect.

The termination petition alleges Mother’s drug use constituted neglect. (R. p. 5, ¶ b, iv.) The court found that Mother admitted to short term use of cocaine and long term use of marijuana; that she had not successfully completed a substance abuse program; and that the children were present in the home when she used cocaine and marijuana. (R. p. 211, ¶¶ 15 and 16 and p. 212, ¶24.) These findings do not specifically address the relevant question of current substance abuse. Indeed, Dr. Yoch’s testimony was that Mother had a history of drug use “in the past.” (T. p. 100, lines 16–17.) In addition, she testified that Mother’s drug screen was negative. (T. p. 107, line 4.) The findings that she admitted using controlled substances do not specify that the use was current at the time of the hearing, the only time relevant for this determination. While substance abuse programs may be helpful — in some cases, essential — to recovery, the court made no findings that such a program was necessary to address ongoing drug use. Therefore, the order does not support a finding of neglect based on current substance abuse. 

The petition also alleged neglect on the grounds that Mother lacked adequate employment or housing, assaulted her own mother; and missed appointments with petitioner. (R. p. 5, ¶ b, ii and v.) The court made no findings of fact related to these allegations. The evidence showed that Mother worked at Bojangles prior to giving birth shortly before the TPR hearing and that the manager would rehire her. (T. p. 201, line 2–p. 202, line 1.) The evidence also showed that she had worked at Carolina Duke Motor Inn in Durham and Holiday Inn in Murdoch after the children were placed in custody. (T. p. 202, lines 15–23 and p. 230, lines 19–23.) Mother testified that she has had stable housing for a significant time. (T. p. 231, lines 17–23.) No findings of fact support a conclusion of neglect based upon housing and employment issues.

Finally, the petition alleged neglect because Mother had been in a violent domestic relationship with H.K.D.’s father, whose parental rights were also terminated. (R. p. 5, ¶ b, iii.) Although the evidence showed that the couple was separated and the TPR hearings conducted separately, the court found as fact that there was a bond between the two, that Mother attempted to approach Father in the courtroom, and that father could not say they would not reunite. (R. p. 213, ¶ 41.) 

Father and Mother are the parents of two children: H.K.D. and an infant not involved in this case. Their parental relationship, like that of all divorced parents, continues for each child’s life. The court observed Mother’s wish to speak with Father, but nothing in the record supports a conclusion that her wish was unrelated to their co-parenting responsibilities or that it was an attempt to reconcile. Further, Father’s unwillingness to address the question of reuniting does not necessarily reflect Mother’s intent. Therefore, the Court erred by concluding neglect existed on this basis.  

When the trial court’s conclusion of law does not rest on the findings of fact, the order must be vacated. See, e.g., Burress TA \s "Burress v. Burress, ___ N.C.App. ___, 672 S.E.2d 732 (2009)"  v. Burress, ___ N.C.App. ____, 672 S.E.2d 732 (2009). Because the conclusion of neglect is not supported by the adequate findings of fact, the trial court’s termination order on this ground must be vacated.

IV. The trial court erred when it concluded as law that Mother is incapable of providing for the proper care and supervision of the juvenile, and that her incapability with continue for the foreseeable future, because the Findings of Fact and evidence presented do not support this conclusion as a matter of law, and the Petitioner failed to meet its burden of proof on this grounds by clear and convincing evidence.

Assignment of Error No. 6
R. p. 231

A. Standard of Review

This Assignment attributes error the trial court’s conclusion of law. The standard of review is whether the findings of fact support the conclusion of law. In re Oghenekevebe TA \s "In re Oghenekevebe, 123 N.C.App. 434, 473 S.E.2d 393 (1996)" , supra.
B. Argument

Unchallenged findings of fact are taken as true on appeal. In re A.R.H.B., 186 N.C.App. 211, 651 S.E.2d 247 (2007) TA \l "In re A.R.H.B., 186 N.C.App. 211, 651 S.E.2d 247 (2007)" \s "In re A.R.H.B., 186 N.C.App. 211, 651 S.E.2d 247 (2007)" \c 1 . The trial court’s findings of fact relevant to this conclusion address Mother’s own history of sexual abuse as a child and certain mental health issues. (R. p. 211, ¶¶ 14, 19–23.) 

A parent’s need for mental health care is not significantly different from a need from physical health care. For a parent’s health needs to support termination, the need must impact the parent’s ability to care for the child. See, e.g., In re V.L.B., 168 N.C.App. 679, 608 S.E.2d 787 (2005) (Clear, cogent, and convincing evidence showed that parents’ mental and physical health needs impaired their ability to care for the child.)

In the present case, the evidence showed that Mother was engaged in mental health counseling twice a week for nearly six months before the TPR trial. The sessions addressed matters relevant to her ability to care for the children: depression, domestic violence, substance abuse, coping skills, anger management. (T. p. 250, lines 5–10 and p. 254, lines 7–15.) Further, Dr. Millet found no symptoms of mania, psychosis, or severe depression, and stated that medications were not warranted. (R. p. 103.)  

Moreover, no direct evidence supported a conclusion that Mother’s mental health impaired her ability to care for the children, even if the court properly recognized the mental health issues and need for care. Because no evidence or finding of fact supports the conclusion that she was unable to care for the children because of her mental health needs or other circumstances, the conclusion should be vacated.

V. The trial court erred when it concluded as law that it is in the best interest of the juvenile to terminate Respondent-Mother’s parental rights, because neither the Findings of Fact nor the evidence presented at trial are sufficient to support this Conclusion as a matter of law.

Assignment of Error No. 8
R. p. 231

A. Standard of Review

The trial court’s dispositional decision to terminate parental rights in the best interest of the child is reviewed for abuse of discretion. In re Nesbitt, 147 N.C.App. 349, 352, 555 S.E.2d 659, 662 (2001) TA \l "In re Nesbitt, 147 N.C.App. 349, 555 S.E.2d 659 (2001)" \s "In re Nesbitt, 147 N.C.App. 349, 555 S.E.2d 659 (2001)" \c 1 .
B. Argument

Upon finding grounds to terminate parental rights, the trial court must consider whether termination is in the child’s best interest. N.C. Gen. Stat. § 7B-1110 (2009). TA \l "N.C. Gen. Stat. § 7B-1110 (2009)" \s "N.C. Gen. Stat. § 7B-1110 (2009)" \c 2  The court may consider how the child is adjusting in placement, but must consider other factors as well. See In re Mills, 152 N.C.App. 1, 567 S.E.2d 166 (2002), writ denied, 356 N.C. 672, 577 S.E.2d 627 (2003) TA \l "In re Mills, 152 N.C.App. 1, 567 S.E.2d 166 (2002), writ denied, 356 N.C. 672, 577 S.E.2d 627 (2003)" \s "In re Mills, 152 N.C.App. 1, 567 S.E.2d 166 (2002), writ denied, 356 N.C. 672, 577 S.E.2d 627 (2003)" \c 1  and Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 911 (1994) TA \l "Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 911 (1994)" \s "Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 911 (1994)" \c 1  This Court has held that the decision to terminate requires careful scrutiny and compelling evidence of risk. Describing this standard, this Court stated:

The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of potential risk of harm to the child or their well being. 
In re Nesbitt TA \s "In re Nesbitt, 147 N.C.App. 349, 555 S.E.2d 659 (2001)" , 147 N.C.App. 349, 361, 555 S.E.2d 659, 667 (2001)

Applying the highest level of scrutiny to the present case reveals that Mother is bonded to the children and that in examining S.A.C. for sex abuse, she was attempting to ensure her child’s safety and security. The record does not show any physical harm or risk to S.A.C. as a result. Nor does the record show any harm to H.K.D. The health care providers testified to the children’s being withdrawn when they came into care. (T. p. 28, line 5–p. 44, line 2.) They also testified to great improvements. (T. p. 274, line 22–p. 275, line 4 and p. 31, lines 16–17.) And the evidence showed that Mother is addressing her own mental health needs. (R. pp. 92–105.)

Both children and Mother have received services to ensure stronger and more stable mental health. (R. pp. 92–105 and T. p. 28, line 5–p. 44, line 2.) Thus, the facts at the time of the hearing cannot withstand the higher level of scrutiny required by Nesbitt TA \s "In re Nesbitt, 147 N.C.App. 349, 555 S.E.2d 659 (2001)" . Rather, the evidence shows continuing improvement in both Mother’s and the children’s health. Therefore, the trial court abused its discretion in finding that the children’s best interests are served by termination.  
Conclusion

Wherefore, Mother prays this Court hold:

1. The trial court erred when it admitted evidence not subject to any hearsay exception and relied upon it as though it were substantive evidence;

2. The trial court erred when it concluded the children were abused;

3. The trial court erred when it concluded the children were neglected; 

4. The trial court erred when it concluded Mother was incapable of providing for the children;

5. The trial court erred and abused its discretion when it found termination was in the best interests of the children; and

6. Grant Mother further relief as the court deems just.
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