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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY HEARING THE ADJUDICATION AND DISPOSITION AND TERMINATION OF PARENTAL RIGHTS HEARINGS AT THE SAME TIME?
II.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY FAILING TO REQUIRE DSS TO USE REASONABLE EFFORTS TO REUNIFY MS. CHILDRESS WITH HER SON?

III.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY FAILING TO GO THROUGH THE PROCEDURES ESTABLISHED BY THE JUVENILE CODE AND ASFA IN PURSUING A DISPOSITION OTHER THAN TERMINATION OF PARENTAL RIGHTS?

IV.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT MS. CHILDRESS’ PARENTAL RIGHTS SHOULD BE TERMINATED BASED UPON ABUSE AND NEGLECT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

V.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT MS. CHILDRESS’ PARENTAL RIGHTS SHOULD BE TERMINATED BASED UPON FELONIOUS CHILD ABUSE WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

VI. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN FINDING AND CONCLUDING THAT IT WAS IN THE BEST INTERESTS OF RBB TO TERMINATE THE PARENTAL RIGHTS OF MS. CHILDRESS WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?


STATEMENT OF THE GROUNDS
FOR APPELLATE REVIEW

  Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1101(a)(3) and (6) (2005).  The Adjudication, Disposition and Termination of Parental Rights Order was filed on April 5, 2007.  (R. p. 103-117)  This order is considered final and subject to appeal by the Juvenile Code as cited above.  The Respondent Mother, Amanda Childress, timely filed her written Notice of Appeal on April 13, 2007.  (R. p. 118-121)      
STATEMENT OF THE CASE

Nash County Department of Social Services (hereinafter referred to as “DSS”) filed a Juvenile Petition alleging R.B.B.
 to be abused and neglected on August 21, 2006.  (R. p. 3-6)  An Order for Non-Secure Custody was obtained on August 18, 2006.  (R. p. 7)  A Juvenile Summons was issued on August 23, 2006 setting an adjudication hearing for September 28, 2006.  (R. p. 8)  A Notice of Hearing was also sent.  (R. p. 10)  Respondent Mother filed a Response to Juvenile Petition on September 12, 2006.  (R. p. 12-17)


An Order on Need for Continued Custody Abuse, Neglect was filed September 19, 2006 for August 24, 2006.  (R. p. 18-21)  Further Non-Secure Custody hearings were waived.  (R. p. 21)


The September 28, 2006 adjudication was continued to October 26, 2006.  (R. p. 22)  The October 26, 2006 hearing was continued pending the filing of a motion regarding visitation to November 9, 2006.  (R. p. 24)  The November 9, 2006 hearing was continued to January 11, 2007 because of issues related to the putative father, Mr. Robles’ competence and increased visits for Ms. Childress were denied.  (R. p. 42)  A November 20, 2006 Notice of Hearing scheduled the adjudication of the juvenile petition filed on “10-04-06” for January 11, 2007.  (R. p. 25)


A Motion to Terminate Parental Rights of Amanda Childress was filed December 22, 2006.  (R. p. 29-40)   A Notice of Motion Seeking Termination of Parental Rights was issued January 22, 2006 (sic).  (R. p. 27-28)  A Reply to Motion to Terminate Parental Rights of Amanda Childress was filed January 22, 2007.  (R. p. 43-60)  The January 11, 2007 hearing was continued after paternity testing revealed Mr. Morgan was excluded as the father of R.B.B.  (R. p. 61)


The adjudication/disposition/termination of parental rights hearing was held February 8 and 9, 2007.  The Adjudication, Disposition and Termination of Parental Rights Order was filed April 5, 2007.  (R. p. 103-117)  Ms. Childress timely filed her written Notice of Appeal on April 13, 2007.  (R. p. 118-121)  Appellate Entries were prepared on April 26, 2007 appointing the Appellate Defender to represent Amanda and designating Bonnie Ruffin to transcribe the proceedings.  (R. p. 122-123)  The Appellate Defender appointed Annick Lenoir-Peek to perfect the appeal on April 30, 2007.  (R. p. 124)  Ms. Newell Williams served her Notice of Appearance on May 11, 2007.  (R. p. 125-126)


The transcript was mailed to counsel on May 16, 2007.  (R. p. 127)  It was received by counsel on May 18, 2007.  A Proposed Record on Appeal was served on all parties on May 29, 2007.  (R. p. 133)  D.S.S. served their objections and additions on June 11, 2007.  (R. p. 134-136)  The Record on Appeal was settled and filed on June 18, 2007.  (R. p. 211-212)

STATEMENT OF FACTS

R.B.B. was seven months old at the time DSS filed a juvenile petition and assumed non-secure custody.  During his first seven months of life, R.B.B., was taken by his mother to the emergency room or doctor appointments twenty-two times.  Ms. Childress, a young first-time mother, sought medical attention frequently and took him for various reasons from vomiting, to colds, to bleeding gums.  Ms. Childress also took R.B.B. to regular pediatric appointments and he was up-to-date on his immunizations.  (R. p. 3-7, 110)
On August 14, 2006, Ms. Childress took R.B.B. to a new pediatrician, Dr. Emmanuel because he was fussy.  Dr. Emmanuel prescribed antibiotics and instructed Ms. Childress to follow-up if his condition did not improve.  On August 18, 2006, Ms. Childress returned to Dr. Emmanuel’s office when R.B.B. seemed to be worsening.  Dr. Emmanuel had R.B.B. admitted to the hospital and during a chest x-ray, broken ribs were detected.  A full skeletal survey was completed which reflected several additional injuries, all in various stages of healing.  (R. p. 80-82, 83-84, 106)
Based upon DSS’s investigation of R.B.B.’s injuries, a juvenile petition was filed on August 18, 2006 and non-secure custody was obtained.  Based upon Nash County Sheriff’s Department investigation, Ms. Childress and Mr. Robles, her live-in boyfriend, were each charged with three counts of felonious child abuse.  (R. p. 3-7, 110 (FOF 23))
Following the removal of R.B.B. from his mother’s care, Ms. Childress undertook several actions in order to regain her son.  Ms. Childress attended meetings at DSS. Ms. Childress attended visits with her son and participated in his medical appointments.  Ms. Childress brought items for the care of her son to her visits such as diapers, wipes, and clothing.  Ms. Childress maintained regular contact with both her social worker and with the foster family regarding R.B.B.  Ms. Childress attended parenting classes.  Ms. Childress received an initial mental health evaluation and was scheduled for follow-up treatment.  (R. p. 70, 73, 112 (FOF 33); T. p. 257-258, 263)
While DSS was tasked to use reasonable efforts to prevent or eliminate the need for placement of the child, DSS filed a motion to terminate Ms. Childress’ parental rights.  DSS requested that the adjudication, disposition and termination of parental rights hearings be held simultaneously and the court granted such a request.  (R. p. 29-40, 56, 61)
There will be further facts contained in the argument section.
STANDARD OF REVIEW
ARGUMENTS I, II AND III

In reviewing an adjudication of abuse or neglect, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000); N.C.G.S. §7B-805; N.C.G.S. §7B-807.


In reviewing the order from a dispositional hearing the finding of facts and conclusions of law must be based upon credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510-511, 491 S.E.2d 672, 676 (1997), N.C. Gen. Stat. §7B-906.  The court’s order to cease reunification must be reviewed upon a standard of abuse of discretion.  In re Shue, 311 N.C. 586, 319 S.E.2d 567 (1984).
ARGUMENTS IV, V, AND VI
Terminations of parental rights involve a two-stage process. See In re Brim, 139 N.C. App. 733, 741, 535 S.E.2d 367, 371 (2000); N.C. Gen. Stat. §7B-1109 and 7B-1110 (2005). At the adjudicatory stage, the petitioner must establish by clear, cogent, and convincing evidence that sufficient grounds exist to terminate parental rights. In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  The Court of Appeal reviews the trial court’s findings of fact to determine whether the findings are supported by clear, cogent, and convincing evidence and whether the findings support the trial court’s conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).  “A finding of any one of the grounds enumerated [in section 7B-1111], if supported by competent evidence, is sufficient to support a termination.”  In re J.L.K., 165 N.C. 311, 317, 598 S.E.2d 387, 391, disc. review denied, 359 N.C. 68, 604 S.E.2d 314 (2004).

If the trial court finds that at least one ground for termination exists, it moves on to the dispositional phase and terminates the parental rights unless it determines that it is not in the child’s best interests to grant termination pursuant to N.C. Gen. Stat. §7B-1110(a).  This portion of the hearing is within the trial court’s discretion.  The Court of Appeals review of the dispositional portion of the hearing is limited to determining whether the trial court abused its discretion.  In re Anderson, 151 N.C. App. 94, 98, 564 S.E.2d 599, 602 (2002).
ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY HEARING THE ADJUDICATION AND DISPOSITION AND TERMINATION OF PARENTAL RIGHTS HEARINGS AT THE SAME TIME.
Assignment of Error Nos. 1 and 9 (R. p. 103-117; T. p. 1-359)

R.B.B. was only seven months old at the time the juvenile petition was filed in this case.  He was only thirteen months old at the time the court rushed to judgment by conducting a combined adjudication, disposition and termination hearing.  By conducting combined hearings, the trial court confused the different standards of evidence required at each stage of a juvenile case and blatantly disregarded the purpose of the Juvenile Code.  


The purpose of the Juvenile Code is set out in N.C.G.S. §7B-100:

(1) To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents;

(2) To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family.

(3) To provide for services for the protection of juveniles by means that respected both the right to family autonomy and the juveniles’ needs for safety, continuity, and permanence; and

(4) To provide standards for the removal, when necessary, or juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.
(5) To provide standards, consistent with the Adoption and Safe Families Act of 1997, P.L. 105-89, for ensuring that the best interests of the juvenile are of paramount consideration by the court and that when it is not in the juvenile’s best interest to be returned home, the juvenile will be placed in a safe, permanent home within a reasonable amount of time.

N.C.G.S. §7B-300 tasks Protective Services with providing services:

...Protective services shall include the investigation and screening of complaints, casework, or other counseling services to parents, guardians, or other caretakers and the court to prevent the parents, guardians, or other caretakers and the court to prevent abuse or neglect, to improve the quality of child care, to be more adequate parents, guardians, or caretakers, and to preserve and stabilize family life.

In ordering that the hearings be held at the same time, the trial court relied upon N.C.G.S. §7B-1102(c) which provides, “When a petition for termination of parental rights is filed in the same district in which there is pending an abuse, neglect, or dependency proceeding involving the same juvenile, the court on its own motion or motion of a party may consolidate the action pursuant to G.S. 1A-1, Rule 42.”  The question which then arises is whether the actions can be combined into one case file or whether the hearings can be combined.
Appellant has not located other cases where the adjudication, disposition and termination hearing were all held at the same time.  An underlying adjudication is not necessary in order to terminate a parent’s rights, as evidenced by the separate grounds for termination provided for in N.C.G.S. §7B-1111.  This frequently happens in cases involving private termination of parental rights by a guardian or an individual parent of another natural parent.  There are also cases which provide that the adjudication and disposition hearings do not have to be held separately, especially in termination hearings.  See, for example, In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. denied, 318 N.C. 283, 347 S.E.2d 470 (1986).  However, this is the first time that Appellant has seen a case in which the adjudication, disposition and termination hearings were all held simultaneously.

 Appellant is concerned that by holding these independent hearings at the same time, the trial court does not require DSS to go through the efforts of reunifying a family and sends a signal that DSS does not need the trial court’s permission in establishing a permanent plan of care prior to deciding unilaterally to seek a case plan of termination of parental rights.  N.C.G.S. §7B-905 provides that a dispositional order shall set out whether a child is removed from the custody of a parent and what rights of visitation the parent should retain.  N.C.G.S. §7B-906 provides for review hearings 90 days after an initial disposition and every six months thereafter.  N.C.G.S. §7B-907 provides a procedure for the trial court to determine a permanent plan for the juvenile based upon whether a child can be returned home within six months or not.  The permanency planning hearing establishes a timeline by which the plan must become adoption unless certain criteria are met.  In other words, there is an entire framework set out which DSS and the families can expect to be followed.  By holding combined hearings, the trial court undid the entire juvenile code framework.  
This Court must vacate and reverse the trial court’s disposition and termination determinations and must order the trial court to follow the framework established by the Juvenile Code.  

II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO REQUIRE DSS TO USE REASONABLE EFFORTS TO REUNIFY MS. CHILDRESS WITH HER SON.
Assignment of Error Nos. 8 and 22 (R. p. 103-117, 114)

Appellant reiterates and incorporates all arguments contained in Argument I above as if fully set forth herein.


Every case has a series of steps which must be followed.  DSS is mandated to begin every effort with reunification. 
§7B-507.  Reasonable efforts.

  (a)  An order placing or continuing the placement of a juvenile in the custody or placement responsibility of a county department of social services, whether an order for continued nonsecure custody, a dispositional order, or a review order:

(1)
Shall contain a finding that the juvenile’s continuation in or return to the juvenile’s own home would be contrary to the juvenile’s best interest;

(2)
Shall contain findings as to whether a county department of social services has made reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined under subsection (b) of this section that such efforts are not required or shall cease.

(3)
Shall contain findings as to whether a county department of social services should continue to make reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined or determines under subsection (b) of this section that such efforts are not required or shall cease; ...
(5)
May provide for services or other efforts aimed at returning the juvenile to a safe home or at achieving another permanent plan for the juvenile.

A finding that reasonable efforts have not been made by a county department of social services shall not preclude the entry of an order authorizing the juvenile’s placement when the court finds that placement is necessary for the protection of the juvenile.  Where efforts to prevent the need for the juvenile’s placement were precluded by an immediate threat of harm to the juvenile, the court may find that the placement of the juvenile in the absence of such efforts was reasonable.

  (b)  In any order placing a juvenile in the custody or placement responsibility of a county department of social services, whether an order for continued nonsecure custody, a dispositional order, or a review order, the court may direct that reasonable efforts to eliminate the need for placement of the juvenile shall not be required or shall cease if the court makes written findings of fact that:

(1)
Such efforts clearly would be futile or would be inconsistent with the juvenile’s health, safety, and need for a safe, permanent home within a reasonable period of time;

(2)
A court of competent jurisdiction has determined that the parent has subjected the child to aggravated circumstances as defined in G.S. 7B-101;

(3)
A court of competent jurisdiction has terminated involuntarily the parental rights of the parent to another child of the parent; or

(4)
A court of competent jurisdiction has determined that:  the parent has committed murder or voluntary manslaughter of another child of the parent; has aided, abetted, attempted, conspired, or solicited to commit murder or voluntary manslaughter of the child or another child of the parent; or has committed a felony assault resulting in serious bodily injury to the child or another child of the parent.

DSS’s efforts at reunification are summed up in the court summary they filed with the court.  DSS maintained that “Due to the immediate and emergency nature of the situation, it was impossible to make reasonable efforts to prevent removal of the child from the home.”  (R. p. 70)  However, there is no indication as to reasonable efforts that occurred from August to February that would have allowed for the child to be placed anywhere other than foster care.  
The trial court may “order the cessation of reunification efforts when it finds facts based upon credible evidence presented at the hearing that support its conclusion of law to cease reunification efforts.”  In re Weiler, 158 N.C. App. 473, 477, 581 S.E.2d 134, 137 (2003), as cited in In re C.M., ___ N.C. App. ___, ___, 644 S.E.2d 588, ___ (2007).  This Court reiterated in In re C.M. that the trial court must make findings of fact that set out one of the reasons described in 7B-507 in order to cease reunification efforts.  


This Court has also specified that, “When a trial court is required to make findings of fact, it must make the findings of fact specially.”  In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  This Court has reversed multiple cases in which the trial courts have failed to make the required findings of fact.  See In re Harton, id.; In re Ledbetter, 158 N.C. App. 281, 580 S.E.2d 392 (2003); In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003); among others.
There are no findings of fact that the efforts at reunification would be futile.  Without finding that efforts at reunification would be futile, the trial court is bound to follow the framework of the Juvenile Code in ordering that the parties show that family reunification efforts are being made.


In addition, Ms. Childress showed that she had followed the recommendations that were made in order for her to resume custody of her son one day.  A treatment plan was developed in September 2006.  (T. p. 198)  Ms. Childress called her social worker almost daily to find out how R.B.B. was doing.  Ms. Childress received daily updates from either her social worker or from R.B.B.’s foster mother.  Ms. Childress attended all the visits and all R.B.B.’s medical appointments of which she was notified.  (T. p. 199-200)  Her social worker agreed that by the time the December treatment team meeting was held, Ms. Childress had either begun or completed all the recommendations.  (T. p. 205)  Based upon her observations of mother and child, the social worker indicated that the visits were appropriate and that “she appears to be bonding with him.”  (T. p. 206)  Ms. Childress completed WAVE, an anti-violence program, parenting classes, obtained her own separate housing, maintained her three year employment, broke off her relationship with Mr. Robles, and participated in an initial intake with a mental health professional.  (T. p. 203, 205, 207, 210, 211)    
Because Ms. Childress was working on her case plan, the trial court committed reversible error in ordering that reunification efforts cease by granting the termination of parental rights.

III.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO GO THROUGH THE PROCEDURES ESTABLISHED BY THE JUVENILE CODE IN PURSUING A DISPOSITION OTHER THAN TERMINATION OF PARENTAL RIGHTS.
Assignment of Error No. 7 (R. p. 103-117) 

Appellant reiterates and incorporates Arguments I and II above as if set forth herein verbatim.
N.C. Gen. Stat. §7B-900 defines the purpose of disposition hearings.  It provides, “[i]f possible, the initial approach should involve working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile…”  That purpose was not fulfilled in this case.

The impetus of the Juvenile Code is to preserve the family unit and strengthen it by providing services to improve the unit.  Our courts have often held this high principle, and stated:

“The family occupies a special and highly revered place in the life of our nation and people. Thus our courts have accorded full constitutional protection to family relationships. '[T]he Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's history and tradition. It is through the family that we inculcate and pass down many of our most cherished values, moral and cultural.'" In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (Becton, J. dissenting) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-4, 52 L. Ed. 2d 531, 540, (1977)), aff'd per curiam, 313 N.C. 322, 327 S.E.2d 879 (1985). 

“The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the State. . . . When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.” Id. (citing Santosky v. Kramer, 455 U.S. 745, 753-54, 71 L. Ed. 2d 599, 606 (1982)). 


“[O]ne of the essential aims, if not the essential aim, of the dispositional hearing and the review hearing is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).” In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573, modified & aff'd, 311 N.C. 586, 319 S.E.2d 567 (1984)

These lofty goals appear lost to the trial court in the instant case.


The high value of the family is evident in the Juvenile Code which has built within it a hierarchy of desired placement goals for children.  Parents are to be given the highest priority, followed by relatives, and lastly non-relatives.  See N.C. Gen. Stat. §7B-903.  The essential aim of the Juvenile Code is “to reunite the parent and the child, after the child has been taken from the custody of the parent(s).”  In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984).

N.C.G.S. §7B-505 states,

...In placing a juvenile in nonsecure custody under this section, the court shall first consider whether a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home.  If the court finds that the relative is willing and able to provide proper care and supervision in a safe home, then the court shall order placement of the juvenile with the relative unless the court finds that placement with the relative would be contrary to the best interests of the juvenile...

N.C.G.S. §7B-506 (h)(2) provides that at each hearing to determine the need for continued custody, the court shall:

Inquire as to whether a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home.  If the court finds that the relative is willing and able to provide proper care and supervision in a safe home, then the court shall order temporary placement of the juvenile with the relative unless the court finds that placement with the relative would be contrary to the best interests of the juvenile.

Even as to dispositions, N.C. Gen. Stat. §7B-903(a)(2)(c) provides, 

“In placing a juvenile in out-of-home care under this section, the court shall first consider whether a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home.  If the court finds that the relative is willing and able to provide proper care and supervision in a safe home then the court shall order placement of the juvenile with the relative unless the court finds that the placement is contrary to the best interests of the juvenile.”


In accordance with N.C. Gen. Stat. §7B-905(c), “Any dispositional order shall comply with the requirements of G.S. 7B-507.”
A dispositional hearing requires the trial court to make a finding that DSS has used “reasonable efforts” pursuant to §7B-507 to prevent the child’s removal.  That was not done in the case of R.B.B.


The Record on Appeal is completely devoid of any indications that DSS or the trial court considered placement of R.B.B. with any relatives.  The orders and the court reports are silent as to any efforts to pursue any placement for R.B.B. other than in foster care.  The initial non-secure orders all indicate that DSS was prevented from seeking alternate placement for R.B.B. prior to filing the petition due to the emergency need for fast placement.  However, even the court report submitted by DSS at the hearing in question, indicates that the Nash County DSS made the following efforts:  “Due to the immediate and emergency nature of the situation, it was impossible to make reasonable efforts to prevent removal of the child from the home.”  (R. p. 70)  There is no indication anywhere that any home studies were ordered or that any relatives were explored from August to February.  

This Court must reverse the disposition in this case.  For approximately six months, DSS did nothing to find alternatives to foster care for R.B.B.  This Court must vacate the disposition of termination of parental rights and remand the matter with instructions to the trial court to explore all other possibilities of placement of R.B.B. with relatives or family friends.
IV.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT MS. CHILDRESS’ PARENTAL RIGHTS SHOULD BE TERMINATED BASED UPON NEGLECT AND ABUSE WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
Assignment of Error Nos. 26 and 28 (R. p. 115)
Appellant disputes conclusions of law nos. 2, 3 and 5 to the extent that they support a termination of parental rights based upon neglect and abuse.  Specifically, conclusion of law no. 5, which states, “That the facts set forth previously in this order serve as a basis to adjudicate the child neglected and abused as well as to terminate the parental rights of Amanda Brewer.”  The trial court failed to show that the court had concluded that any prior abuse or neglect was likely to repeat itself and therefore does not qualify for purposes of termination.

The “parental liberty interest ‘is perhaps the oldest of the fundamental liberty interests’ the United States Supreme Court has recognized.”  Owenby v. Young, 357 N.C. 142, 579 S.E.2d 264 (2003) (quoting Troxel v. Granville, 530 U.S. 57, 65, 147 L.Ed.2d 49, 56 (2000).)  The clear, cogent and convincing evidence standard is “greater than the preponderance of the evidence standard required in most civil cases” and safeguards this liberty interest.  In re Montgomery, 311 N.C. 101, 109-10, 316 S.E.2d 246, 252 (1984).

Our courts have held that parental rights should not be terminated lightly and there must be strong evidence to support such an action.  See Alleghany County Dept. Of Social Services v. Reber, 75 N.C. App. 467, 471, 331 S.E.2d 256, 258 (1985).  “The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of risk of harm to the child or their well being.”  In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).
Our Juvenile Code provides for several different circumstances of when grounds will be found sufficient to terminate a parent’s rights.  Furthermore, the finding of any one ground is sufficient to terminate a parent’s rights.

N.C. Gen. Stat. §7B-1111(a)(1)(2002) provides:

(a) The court may terminate the parental rights upon a finding of one or more of the following:

(1)  The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be … neglected if the court finds the juvenile to be … a neglected juvenile within the meaning of G.S. 7B-101.

N.C. Gen. Stat. §7B-101 defines a neglected and abused juvenile as:

(1)
Abused juveniles. --  Any juvenile less than 18 years of age whose parent, guardian, custodian, or caretaker:

a.
Inflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means;

b. 
Creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means;

(15)  Neglected juvenile. -- A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; ...


North Carolina courts have long held that there is a difference in the quantum of proof and evidence presented to establish neglect at a juvenile adjudication compared to establishing neglect as a ground for termination.  This Court has held that the most significant difference is that while parental rights may not be terminated for threatened future harm, the Department of Social Services may obtain temporary custody of a child when there is a risk of neglect in the future.  In re Evans, 81 N.C. App. 449, 344 S.E.2d 325 (1986).  

This Court has also held that a prior adjudication of neglect alone is not sufficient to terminate parental rights.  This Court has held that trial courts must consider any evidence of changed conditions, in light of the evidence of prior neglect and the probability of a repetition of neglect.  In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984); In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. denied, 318 N.C. 283, 347 S.E.2d 470 (1986); In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).  


This Court has long held that evidence concerning a parent’s actions after the petition was filed was relevant to determine whether grounds for termination exist, especially when neglect is alleged as changes in conditions up to the time of the hearing must be considered.  Buncombe County Dept. of Social Servs. v. Burks, 92 N.C. App. 662, 375 S.E.2d 676 (1989); In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984); In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. denied, 318 N.C. 283, 347 S.E.2d 470 (1986); In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988);  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002); In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Ballard, id., at 714, 319 S.E.2d at 231-32.  The same argument exists for abuse.

This court has held that for purposes of finding abuse as a grounds for termination, the court “must admit and consider all evidence of relevant circumstances or events which existed or occurred before the adjudication of abuse, as well as any evidence of changed conditions in light of the evidence of prior abuse and the probability of a repetition of that abuse.”  In re Greene, 152 N.C. App. 410, 417, 568 S.E.2d 634, 638 (2002), as cited in In re L.C., I.C., L.C., ___ N.C. App. ___, ___, 638 S.E.2d 638, ___ (2007).
As provided by the Juvenile Code in N.C. Gen. Stat. §7B-1109, the petitioner has the burden of proving by clear and cogent evidence that the grounds for termination exist.  Throughout this process, the burden remains on the petitioner.  Union County Dep’t of Social Servs. v. Mullis, 82 N.C. App. 340, 346 S.E.2d 289 (1986).  In the case at hand, the trial court looked at prior circumstances and determined that no matter what Ms. Childress did, she would not be able to prove she would not repeat those circumstances.  Our legislature and our courts have not determined that when a child has been previously abused or neglected, even if the injuries may have been serious, that a parent’s rights should automatically be terminated without some effort to teach the parent how to appropriately care for their child.
In a prior case involving a termination of parental rights proceeding, evidence that a father had failed to complete certain parts of his case plan was not clear, cogent, or convincing evidence that he neglected his children; because less than two months had elapsed since that plan was adopted, there had not been an adequate time to assess his progress on that case plan.  In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).  Here, the case plan had been discussed with Ms. Childress at a treatment team meeting in September 2006.  By the time a second treatment team meeting was held in December 2006, D.S.S. had already determined that it would be pursuing termination of parental rights.  (R. p. 73-76; T. p. 198, 217)
Appellant does not dispute that R.B.B. was neglected in that he was abused while primarily living with her.  However, this Court has held that when a child has been removed from the parent’s custody at the time of the termination hearing, the court must determine whether there is a likelihood that such neglect will occur in the future.


The court found as follows,

32.
Child and Family Team Meetings were held in September and December 2006 at which time the family’s needs and strengths were discussed.  Identified strengths included Ms. Childress being employed, family support, cooperating with social worker, being receptive to attending counseling, and her indication that she does not plan to resume her relationship with Mr. Robles.  Her needs included parenting classes and educational programs, attending WAVE Program, mental health counseling, obtaining and maintaining stable housing and assisting in establishing paternity for [R.B.B.].
33.
Ms. Childress has attended all meetings at the Department regarding her son, she calls regularly to inquire about her child, has attended all medical appointments for [R.B.B.] and she has now completed parenting classes at Williford Resource Center.

44.
The Court heard and considered evidence put forth by the Respondent mother as to the steps she has taken since the child was removed from her care to demonstrate that she earnestly desires to be reunited with her child, however, the age of the child, the detailed admission of her frustration with the baby’s crying, the number of injuries, the extent of the injuries, her knowledge of the danger of leaving the baby with Joshua Robles and her insistence on continuing do to do so when friends and family members encouraged her not to do so outweigh any potential benefits that this Court can find to the reunification process.  The Court is equally as concerned by the mother’s recent minimization to the mental health therapist of the seriousness of the injuries and their origin.

Our courts have also found that trial courts have committed reversible error in terminating parental rights when the parents have made reasonable progress in correcting the conditions that led to the removal of the child.  In re Pierce, 356 N.C. 68, 565 S.E.2d 81 (2002).  In that case, our Courts held that where the mother successfully completed a drug abuse treatment program, tested negative for drugs on several occasions, attended a drug abuser’s support group, maintained regular employment as a nurse, and showed herself to be a fit and proper person for visitation, grounds did not exist to terminate her parental rights.  In the case of Pierce, the child had been in foster care for more than a year and the mother had left the area in order to address her abuse situation.  The trial court found that although the mother’s efforts were Herculean and “a wise decision for her,” that it was too late for that particular child.  The Court of Appeals and our Supreme Court held that the mother’s efforts precluded a finding by the trial court that neglect existed and further, that the mother had made reasonable progress to correct the conditions which led to the child’s removal.


Here, Ms. Childress followed the recommendations that were made.  A treatment plan was developed in September 2006.  (T. p. 198)  Ms. Childress called her social worker almost daily to find out how R.B.B. was doing.  Ms. Childress received daily updates from either her social worker or from R.B.B.’s foster mother.  Ms. Childress attended all the visits and all R.B.B.’s medical appointments of which she was notified.  (T. p. 199-200)  Her social worker agreed that by the time the December treatment team meeting was held, Ms. Childress had either begun or completed all the recommendations.  (T. p. 205)  Based upon her observations of mother and child, the social worker indicated that the visits were appropriate and that “she appears to be bonding with him.”  (T. p. 206)  Ms. Childress completed WAVE, an anti-violence program, parenting classes, obtained her own separate housing, maintained her three year employment, broke off her relationship with Mr. Robles, and participated in an initial intake with a mental health professional.  (T. p. 203, 205, 207, 210, 211)  Appellant recognizes that she was only in the beginning stages of her mental health treatment but she appeared very motivated to regain custody of her son.  It did not matter how much progress Ms. Childress made.  It is clear that as DSS stated in their own court report, “Under the circumstances, the Department of Social Services will never be comfortable recommending that the child return to the care of the mother ...”  (R. p. 71)


The trial court committed reversible error in finding that grounds existed to terminate Ms. Childress’ parental rights based upon neglect and abuse when it failed to differentiate the need of evidence to support an adjudication as opposed to a ground for termination.  The court also failed to account for any progress on the mother’s part.  Essentially, the court sided with DSS that it would never be comfortable recommending the child’s return and so terminated her parental rights.

V.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT MS. CHILDRESS’ PARENTAL RIGHTS SHOULD BE TERMINATED BASED UPON FELONIOUS CHILD ABUSE WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
Assignment of Error No. 27 (R. p. 115)
N.C. Gen. Stat. 7B-1111(a)(8) provides as a ground for termination, “The parent has committed … a felony assault that results in serious bodily injury to the child,…  The petitioner has the burden of proving any of these offenses in the termination of parental rights hearing by (i) proving the elements of the offense or (ii) offering proof that a court of competent jurisdiction has convicted the parent of the offense,…”  (Emphasis added.)
Ms. Childress disputes Conclusion of Law No. 4 which states “Amanda Childress and Joshua Robles committed multiple felony assaults resulting in serious bodily injury upon [R.B.B.] prior to the time that he was even one year of age.”  (R. p. 115)
N.C.G.S. §14-318.4(a3) (2005) states:

A parent or any other person providing care to or supervision of a child less than 16 years of age who intentionally inflicts any serious bodily injury to the child or who intentionally commits an assault upon the child which results in any serious bodily injury to the child or which results in permanent or protracted loss or impairment of any mental or emotional function of the child, is guilty of a Class C felony.  “Serious bodily injury” is defined as bodily injury that creates a substantial risk of death, or that causes serious permanent disfigurement, coma, a permanent or protracted condition that causes extreme pain, or permanent or protracted loss or impairment of the function of any bodily member or organ, or that results in prolonged hospitalization.
Felonious child abuse inflicting serious physical injury is punishable as a Class E felony, whereas felonious child abuse inflicting serious bodily injury is a more serious crime punishable as a Class C felony.  See N.C.G.S. §14-318.4(a), (a3).  This Court has held that if DSS chooses to establish the elements of the crime for purposes of a termination hearing, the burden of proof is clear and convincing evidence.  In re J.S.B., D.K.B., D.D.J., and Z.A.T.J., ___ N.C. App. ___, ___, 644 S.E.2d 580, ___ (2007) citing In re Harrison, 136 N.C. App. 831, 526 S.E.2d 502 (2000).
Appellant does not deny that R.B.B. suffered multiple injuries but they do not rise to the definition required for “serious bodily injury.”  Nowhere in the termination order is there a finding that meets with the requirements of felonious child abuse.  None of the findings show that Ms. Childress “intentionally” hurt R.B.B.  Although there is no doubt that R.B.B. was hurt intentionally by someone, there is neither clear nor convincing evidence that the abuse was committed by Ms. Childress as these injuries could have been inflicted by Mr. Robles.  The district court also did not find that the injuries sustained by R.B.B., although serious, created “a substantial risk of death, or that causes serious permanent disfigurement, coma, a permanent or protracted condition that causes extreme pain, or permanent or protracted loss or impairment of the function of any bodily member or organ, or that results in prolonged hospitalization.”

The district court’s findings of facts do not support that grounds exist to terminate Ms. Childress’ parental rights due to inflicting a felony assault that results in serious bodily injury to the child as the petitioner failed to prove the elements of the offense and Ms. Childress has not been convicted of such a crime.  The trial court’s adjudication and conclusion that grounds existed to terminate Ms. Childress’ parental rights pursuant to N.C.G.S. §7B-1111(a)(8) must be reversed and vacated.

VI. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FINDING AND CONCLUDING THAT IT WAS IN THE BEST INTERESTS OF R.B.B. TO TERMINATE THE PARENTAL RIGHTS OF MS. CHILDRESS WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
Assignment of Error Nos. 24, 25 and 29 (R. p. 114, 115)


Once the trial court finds that at least one ground for termination exists, it moves on to the dispositional phase and terminates the parental rights unless it determines that it is not in the child’s best interests to grant termination pursuant to N.C. Gen. Stat. §7B-1110(a).  

N.C.G.S. §7B-1110 provides that the court inquire as follows in determining whether it is in a child’s best interests to terminate parental rights:

(a)
After an adjudication that one or more grounds for terminating a parent’s rights exist, the court shall determine whether terminating the parent’s rights is in the juvenile’s best interests.  In making this determination, the court shall consider the following:
(1)
The age of the juvenile.

(2)
The likelihood of adoption of the juvenile.

(3)
Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.

(4)
The bond between the juvenile and the parent.

(5)
The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.

(6)
Any relevant consideration.


The district court’s findings of fact as to best interests consist of an outright finding that it is in R.B.B.’s best interests to terminate Ms. Childress’ rights.  (FOF 46)  The court mentions in finding of fact 43 that “He is very bonded to his foster parents” and in finding of fact 44 that based on the “age of the child” there are no potential benefits to reunifying R.B.B. to his mother.  (R. p. 114)

The trial court failed to evaluate several important factors.  Although the court seemed to consider his age, it did not consider whether due to his age termination was in his best interests.  The court did not inquire whether R.B.B. was adoptable and whether there was a family who had expressed an interest in adopting R.B.B.  Furthermore, prior to the hearing, the permanent plan had not been changed to adoption and Ms. Childress was working her case plan in order to be reunified with her son.  Even if the appropriate permanent plan for the juvenile was adoption, terminating Ms. Childress’ parental rights does not achieve the plan since there is an unknown father who still retains rights and without terminating his rights, adoption cannot be completed.  

Because the trial court abused its discretion when it failed to fully consider the factors outlined by statute in evaluating whether it was in R.B.B.’s best interests to terminate Ms. Childress’ parental rights, this Court must reverse the termination order.
CONCLUSION

Based upon the arguments made above, this Court must reverse the termination of parental rights and disposition portions of the order under appeal.  This Court should instruct the trial court to conduct a disposition hearing which complies with N.C.G.S. §7B-507 and to work a case plan of reunification or relative placement until such efforts become futile.

Submitted this the 20th day of July, 2007.
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