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QUESTIONS PRESENTED
1.  Did the court commit prejudicial and reversible error in that it lacked jurisdiction to hear this matter in violation of N.C. Gen. Stat. §50A-101 et seq. in that Iowa maintains continuing jurisdiction in all matters relating to these juveniles?

2.  Did the trial court commit prejudicial and reversible error in that the petitions failed to comply with N.C. Gen. Stat. §7B-1104(5), (6) and (7) as well as N.C. Gen. Stat. §50A-209?

3.
Did the trial court commit prejudicial and reversible error in failing to conduct two separate hearings as to the issues of adjudication and disposition in violation of N.C. Gen. Stat. §7B-1109 and §7B-1110?

4.
Did the trial court commit prejudicial and reversible error in finding and concluding that Ms. H had emotionally abused the children when it was neither properly plead nor proven by clear, cogent and convincing evidence?

5.
Did the trial court commit prejudicial and reversible error in finding and concluding that Ms. H had abandoned her children when it was not properly plead nor proven by clear, cogent and convincing evidence?

6.
Did the trial court commit prejudicial and reversible error in dinging and concluding that Ms. H was incapable of providing care in that it was not properly plead nor proven by clear, cogent and convincing evidence?

7.
Did the trial court commit prejudicial and reversible error in finding and concluding that Ms. H failed to provide child support when it was not plead as a ground for termination or was it supported by clear, cogent and convincing evidence and she was specifically under an Iowa Court order requiring her not to pay any child support?

8.
Did the trial court commit prejudicial and reversible error in finding and concluding that Ms. H neglected her children when it was neither properly plead nor proven by clear, cogent and convincing evidence?

JURISDICTION


Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted from N.C. Gen. Stat. §7B-1113.  The termination of parental rights orders were entered on July 8, 2005.  (R. p. 128-156, 157-185)  Appellant’s written notices of appeal were filed on July 27, 2005.  (R. p. 186-187, 188-189)  Pursuant to a Consent Order filed on February 17, 2006 from its oral pronouncement on November 4, 2005, this appeal is proceeding to the Court of Appeals.  (ROA 206-209, Appendix 1 hereto)

INTRODUCTION


The trial court violated the Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA) when it entertained the petitions to terminate the parental rights of Ms. H to her children when the Courts in Iowa had continuing exclusive jurisdiction to determine any matters concerning these juveniles.  Furthermore, the trial court found grounds to terminate the parental rights of Ms. H in direct contradiction to the evidence that existed and which was presented at trial because it disagreed with the Iowa court’s previous rulings which entitled Ms. H to continued contact and visits with her sons.

PROCEDURAL HISTORY

This matter was initiated in North Carolina with the filing of two petitions to terminate the parental rights of Ms. H by her ex-husband R.A.H. on April 20, 2004.  (R. p. 3-10, 11-18)  Ms. H was served on May 5, 2004.  (R. p. 4, 12)  Ms. H filed a “Motion for Change of Venue Forum Non Conveniens,” “Motion of Res Judicata,” and “Respondent’s Motion and Request for Order to Compel Compliance with the Recent and Current Order Modifying Dissolution Decree Regarding Parental Visitation Until Trial” on May 24, 2004.  (R. p. 19-38, 39-88)  Ms. H additionally filed a “Request to Proceed in Forma Pauperis.”  (R. p. 89-90)  Ms. H timely filed a “Resistance and Reply to Petition for Termination of Parental Rights” in each file.  (R. p. 91-96)  Ms. H filed a “Motion for Court Appointment of Counsel” on June 16, 2004, (R. p. 97-98) along with a “Request for an Order for Transport.”  (R. p. 99-102)

Petitioner filed a Motion on June 2, 2004 requesting that Guardian ad Litems be appointed to the juveniles and that the juveniles remain in Carteret County pending hearings in this matter.  (R. p. 101-102)  An Order was entered on July 2, 2004, by the Honorable Paul Quinn ordering the children to remain in North Carolina and finding jurisdiction.  (R. p. 103-106)   Guardian ad Litems were appointed to the juveniles on August 6, 2004.  (R. p. 110, 111)

Hearings on the merits of the petition were held on April 22, 2005; May 10, 2005; and May 25, 2005, before the Honorable Jerry F. Waddell.  Orders Terminating Parental Rights of Respondent Mother were filed July 8, 2004.  (R. p. 128-156, 157-185)  Notices of Appeal were filed July 27, 2005.  (R. p. 186-187, 188-189)  Appellate entries were entered July 29, 2005 by the Honorable Peter Mack.  (R. p. 190-191, 192-193)  The Appellate Defender appointed Annick Lenoir-Peek as counsel for respondent on August 25, 2005.  (R. p. 194)  Appellant filed a Motion for a Thirty Day Extension to Prepare Transcript on October 12, 2005.  (R. p. 195-197)  Petitioner filed a Motion to Dismiss the Appeal on November 2, 2005.  (R. p. 198)  The matter was heard by the Honorable Jerry F. Waddell and resulted in a Consent Order announced in court on November 4, 2005 and filed February 17, 2006.  (R. p. 206-209 and Appendix 1)  

The transcripts were delivered by mail on November 18, 2005.  (R. p. 210-215)  The Proposed Record on Appeal was served on all parties on December 19, 2005.  (R. p. 220)  The Record on Appeal was settled on January 23, 2006, and was filed on February 4, 2006.  (R. p. 221)  The filed Record on Appeal was mailed to all counsel on March 6, 2006.

STATEMENT OF FACTS


On May 5, 2005, Ms. H was served with twin Petitions to Terminate Parental Rights.  (R. p. 3-10, 11-18)  This was the third time in less than eight years that Mr. H sought to terminate her parental rights.  This was his first attempt at terminating her parental rights outside of Iowa.


The parties were previously married and have two sons together, R.A.H., Jr., and T.S.H.  By order dated December 2, 2003, Iowa Judge Joel D. Novak modified the parties’ Decree of Dissolution of Marriage.  (R. p. 29-35)


On May 7, 1996, Petitioner filed a petition to terminate Ms. H’s parental rights in Warren County, Iowa.  (R. p. 44-47)  The petition was subsequently amended.  (R. p. 48-51)  Ms. H filed an Answer and Trial Brief denying grounds for termination resulting in a voluntary dismissal by petitioner on February 17, 1997.  (R. 52-60, 61-62)  Instead, the parties settled their differences and entered into a Stipulation and Settlement Agreement re:  Order Modifying Decree of Dissolution.  The order was entered April 7, 1997.  (R. p. 63-69)  


In late 2001, Mr. H sought to suspend or terminate Ms. H’s visits with the children.  After hearings held on October 15, 2001 and December 19, 2001, the Court in Iowa had the opportunity to review the opinions of three counselors:  Dr. Keri Kinnaird, Dr. Sheila Pottebaum and Cindy Davis, in addition to two impartial witnesses that had observed visitation between Ms. H and the two juveniles.  The Court found and concluded that Mr. H was in contempt for unilaterally stopping visits and that visits for Ms. H were to recommence.  A Ruling and Order Modifying Dissolution of Marriage Decree was entered February 1, 2002.  (R. p. 70-81)   The parties again had difficulties in 2003 which led to the court entering an order on December 3, 2003.


The December 3, 2003 Iowa Order was based upon the parties’ agreement and stipulation.  Both parties agreed that Ms. H was to have visits with the children each summer and Mr. H was responsible for notifying Ms. H in writing by May 15th of each year of the dates for visits so that Ms. H could have 13 days of visitation each summer.  For 2004, Ms. H was to receive 3 additional make up days.  Ms. H also received telephone visits and could contact the childrens’ teachers, etc.  The parties agreed to “encourage and foster the love and affection of each parent for the minor children.”  (R. p. 82-88)  Five months later, on April 20, 2004, Mr. H filed the petitions to terminate Ms. H’s parental rights.  (R. p. 3-10, 11-18)


Pursuant to the December 3, 2003 Iowa Order, Mr. H sent a notice to Ms. H on May 12, 2004, advising her that the children would be in Iowa to begin their summer visits on July 9, 2004.  (R. p. 23)  However, on July 2, 2004, Mr. H requested and obtained an order stopping visits and preventing the children from leaving North Carolina.  (R. p. 101-102, 103-106)


The matter then proceeded to several hearings on the issue of termination, culminating in the order severing Ms. H’s parental rights.  (See various transcripts for dates of November 5, 2004; December 10, 2004; January 14, 2005; April 22, 2005;  May 10, 2005; and May 24, 2005; filed under seal with this Court.)

There will be further facts in the Argument portion.

STANDARD OF REVIEW
A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

If the trial court finds that a ground for termination exists, it moves on to the dispositional phase and terminates the parental rights unless it determines that it is not in the child’s best interests to grant termination pursuant to N.C. Gen. Stat. §7B-1110(a).  This portion of the hearing is within the trial court’s discretion.  The Court of Appeals review of the dispositional portion of the hearing is limited to determining whether the trial court abused its discretion.  In re Anderson, 151 N.C. App. 94, 98, 564 S.E.2d 599, 602 (2002).

The issues presented for review by this Court also allege statutory defects.  In order to determine whether a statute has been violated, the Court reviews the evidence de novo and then must determine if the appellant has been prejudiced.  Violating a statutory mandate does not have to be preserved for appeal.  

In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424,disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005)  “[A] court’s inherent authority does not allow it to act where it would otherwise lack jurisdiction.”  In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003) as supported recently in In re T.R.P., ___ N.C. App. ___, 619 S.E.2d 525 (2005)

ARGUMENT

I.  The court committed prejudicial and reversible error in that it lacked jurisdiction to hear this matter in violation of N.C. Gen. Stat. §50A-101 et seq. in that Iowa maintains continuing jurisdiction in all matters relating to these juveniles.

(Assignment of Error No. I and a portion of No. XIII, combined for argument.)


Our courts have previously addressed the issue of subject matter jurisdiction in juvenile matters and the interrelation between our Juvenile Code, N.C. Gen. Stat. §7B-101 et seq.,  and the Uniform Child Custody Jurisdiction and Enforcement Act (“UCCJEA”) as codified in §50A-101 et seq.  Specifically, N.C. Gen. Stat. §7B-1101 provides that, 

“The [district] court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile who resides in, . . . the district at the time of filing of the petition or motion. . . Provided, that before exercising jurisdiction under this Article, the court shall find that it would have jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204. . .”  (Emphasis added.)

The UCCJEA is a jurisdictional act which prevents parties in proceedings involving juveniles from forum shopping.  The purpose of the UCCJEA was swept aside in this matter.  A copy of the relevant portions of the UCCJEA is attached hereto as Appendix 3 for ease of reference.

Nowhere in the record does the court appear to have had a meaningful evaluation as to whether North Carolina had jurisdiction to entertain this cause of action.  The first order to address this subject is the July 2, 2004 Order in finding of fact no. 3 when the court found, verbatim from petitioner’s motion, “Respondent sent Petitioner’s attorney an unfilled motion which he received in mid May of 2004.  Said Motion requested that the Court, (referring to the District Court of Carteret County), compel compliance with an order filed in Warren County, Iowa. . . The Respondent, by so moving, has accepted and requested that the District Courts of Carteret County, North Carolina, determine the issue of visitation pending a hearing of the termination of parental rights action.”  (R. p. 103-104)  However, a reading of the documents filed by Ms. H through that point demonstrates that she argued that Iowa is the state that has heard all of the prior custody matters and in which this action should be heard as well.


Along with her motion to compel, mailed May 10, 2004, Ms. H filed a “Motion of Res Judicata,” mailed May 14, 2004, and a “Motion for Change of Venue,” mailed May 17, 2004.  (R. p. 39-88, 26-38, 19-25).  All Ms. H’s filings have one central theme – Iowa has heard this matter again and again, has denied these same requests for termination, and there is a valid Iowa order entered December 2, 2003.  


The court’s orders of continuance from the December 10, 2004 setting both conclude that the court had jurisdiction.  (R. p. 113-114, 115-116)  However, the transcript of the proceedings and the clerk’s notations for that date do not show that the court made any such findings or conclusions.  The matter was simply continued due to the large number of cases on the docket.  (T. of 12/10/04)


The court’s own findings of fact 7, 10, 18, and 20 support the argument that the court lacked jurisdiction to enter its order and therefore conclusion of law no. 1 is not supported by the court’s own findings.  Appellant highlights that no mention is made by the court of the Iowa Court’s order of December 2, 2003, in its orders terminating Ms. H’s rights.  It is as if the court forgot that it existed or chose to dismiss what it felt was an outrageous act by the Iowa courts.

7. The Respondent is incarcerated in the Iowa Correctional Facility for Women in Mitchellville, Iowa.

10. Pursuant to the Iowa Decree of Dissolution of Marriage dated April 15, 1995, in Warren County, Iowa, the parties were awarded joint custody of their children, with the Respondent-Mother having primary physical custody and the Petitioner-Father having secondary custody in the form of visitation.

18. …In April of 1997, an order was entered in the State of Iowa granting the Respondent-Mother visitation with the Juveniles one Sunday per month for four hours.  Petitioner, at this time, was granted sole legal and physical custody of the Juveniles.  The maternal grandmother, Maxine Lettington, also filed for visitation and was granted the weekend which corresponded to the Respondent’s visitation weekend.

19. From May 5, 2000 until November 2001, the Respondent did not have any visitation with the minor children, nor did the maternal grandmother.  [No mention that Iowa court order found Mr. H in contempt for unlawfully withholding the visits during this time period!]

20.
…an order was entered by the Iowa District Court for Warrant County, on February 1, 2002, which decreased Maternal Grandmother’s visitation, and reinstated the four hours a month visitation with Respondent.


The UCCJEA encompasses a procedure and analysis that the court is to follow in custody cases in order to determine where jurisdiction lies.  The process consists of several steps, each which must be taken in turn, in determining whether the next step applies in a particular case. 

First, the court must determine whether it has original jurisdiction in a case based upon four circumstances in which it could enter an initial determination.  N.C. Gen. Stat. §50A-201.  This Court held “The phrase ‘[i]nitial determination’ is defined as ‘the first child-custody determination concerning a particular child.’  N.C. Gen. Stat. §50A-102(8).”  In re N.R.M., 165 N.C. App. 294, 299, 598 S.E.2d 147, 151 (2004).  (Attached hereto as Appendix 5).  Because of the prior Iowa orders, North Carolina did not have original jurisdiction.  N.C. Gen. Stat. §50A-204 does not apply because that section deals with temporary emergency jurisdiction if the child is abandoned or in need of emergency protection from harm.

The analysis in this case centers on N.C. Gen. Stat. §50A-203 which addresses modifying a prior child-custody determination.  “Under the UCCJEA, ‘[m]odification’ is defined as ‘a child-custody determination that changes, replaces, supersedes, or is otherwise made after a previous determination concerning the same child, whether or not it is made by the court that made the previous determination.’  N.C. Gen. Stat. §50A-102(11).”  In re N.R.M., ibid.

In this case, Iowa entered at least three prior orders relating to custody, including the most recent decision entered December 2, 2003.  (R. 29-35, Appendix 2)  A petition seeking termination would be seeking to modify the Iowa orders and therefore section N.C. Gen. Stat. §50A-203 is the proper analysis section.  This court has held that “a North Carolina court cannot modify a child-custody determination made by another state unless two requirements are met.  The first requirement is that North Carolina court must have jurisdiction to make an initial determination under N.C. Gen. Stat. §50A-201(a)(1) or (a)(2). . . a second requirement . . . is that either:  (1) [t]he court of the other state determines it no longer has exclusive, continuing jurisdiction under G.S. 50A-202 or that a court of this State would be a more convenient forum under G.S. 50A-207; or (2) [a] court of this State or a court of the other state determines that the child, the child’s parents, and any person acting as a parent do not presently reside in the other state.”  N.C. Gen. Stat. §50A-202. In re N.R.M., ibid. 

In N.R.M., this Court went on to state, “[T]he official comment to this statute clarifies that ‘the original decree State is the sole determinant of whether jurisdiction continues.  A party seeking to modify a custody determination must obtain an order from the original decree State stating that it no longer has jurisdiction.”  Here, there is no decision or Iowa order stating that Iowa no longer has jurisdiction.  Clearly, as of December 2, 2003, approximately five months earlier, the parties stipulated that Iowa had jurisdiction.  (R. p. 29-35, Appendix 2) 

In N.R.M., this Court further outlined another option pursuant to N.C. Gen. Stat. §50A-203(1) if an Iowa court determined that a North Carolina court would be a more convenient forum under N.C. Gen. Stat. §50A-207.  There is nothing in the record to support that Iowa made such a determination.  Furthermore, this issue was raised by Ms. H in one of her early filings entitled, “Motion for Change of Venue Forum Non Conveniens.”  (R. p. 19)

In N.R.M., this Court delineated a final option for North Carolina to modify another state’s order pursuant to N.C. Gen. Stat. §50A-203(2).  This Court describes that that section “allows jurisdiction if either the issuing state or the state attempting to modify the order determines that the child, the child’s parents, and any person acting as a parent have left the issuing state.”  Since both petitions and the court’s own findings of fact support that Ms. H has remained in Iowa, this option is also not available in the instant case.

As a consequence of the arguments made above, the court’s conclusion of law no. 1 that the district court of Carteret had subject matter jurisdiction to proceed in this matter is reversible error.  This Court should vacate the decision and remand the case to the Carteret County District Court for entry of an order dismissing petitioner’s action.

IX. The court committed prejudicial and reversible error in that the petitions failed to comply with N.C. Gen. Stat. §7B-1104(5), (6) and (7) and with N.C. Gen. Stat. §50A-209.


(Assignment of Error Nos. II and III combined for argument.)

The issue of jurisdiction can be raised at any time, including for the first time, on appeal, and prior proceedings cannot cure or waive jurisdiction.  In re Green, 67 N.C. App. 501, 504, 313 S.E.2d 193, 195 (1984) and In re Z.T.B., 170 N.C. App. 564, 567, 613 S.E.2d 298, 300 (2005).  At times, this Court has added the additional requirement that any defect in the pleadings create a prejudice to the respondent.  In re Humphrey, 156 N.C. App. 533, 539, 577 S.E.2d 421, 426 (2003)  In the case sub judice, the petition is defective in that it violates the requirements of N.C. Gen. Stat. §50A-209 and §7B-1104 in four ways.  The Summons and Petitions to Terminate Parental Rights in this matter are found at R. p. 3-10 and 11-18.  N.C. Gen. Stat. §7B-1104 sets forth the requirements of the petition or motion for termination.  The language of the section is mandatory in that the petition “shall” contain certain facts.

This Court vacated and dismissed an action due to the petition not being verified. In the Matter of TRP, ___ N.C. App. ____, 619 S.E.2d 525 (2005) The Court found that failure to comply with the statutory requirements divested the trial court of jurisdiction.

A.
N.C. Gen. Stat. §7B-1104(5)

N.C. Gen. Stat. §7B-1104(5) provides that the petitioner shall state “The name and address of any person or agency to whom custody of the juvenile has been given by a court of this or any other state; and a copy of the custody order shall be attached to the petition or motion.”  (emphasis added)  This Court has previously concluded that failure to attach a custody order results in a “facially defective” petition which“fail[s] to confer subject matter jurisdiction upon the trial court[,]” In re Z.T.B., 170 N.C. App. 564, 613 S.E.2d 298, 301 (2005).

In this case, the petition does address the first portion of the requirement, however a copy of the custody order is not attached to the petition.  (R. p. 3-10, 11-18)  This procedural requirement is included to ensure, among other things, that the court is aware of a determination by a prior court as to the issue of custody and also to alert the court as to any potential issue of jurisdiction.  

The failure to attach the custody order in this matter is an error that creates undue prejudice to Ms. H.  Had the court looked at the last Iowa custody order, dated December 2, 2003, or at least been alerted to the existence of an Iowa Order, it would have been alerted that it did not have jurisdiction to proceed.  (R. p. 82-88, Appendix 2)  Indeed, a look at the last order would also have alerted it to repeated instances of Mr. H interfering with Ms. H’s visitation and contact rights.  

B.
N.C. Gen. Stat. §7B-1104(6)

The State of North Carolina is a notice state, that is, complaints are supposed to contain sufficient information in them as to allegations so as to give sufficient notice of the issues raised for the court’s determination.  The Juvenile Code provides that petitioner shall state “[F]acts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  This Court has held that, “Factual allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re Humphrey, 156 N.C. App. at 540, citing In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).  In the case of In re Humphrey, petition alleged “that responded had not visited the child in the past five years and that respondent had contributed less than $25.00 to the child’s support since 1992.”  

The petitions in this matter fail to ascertain any such facts as they are a mere recitation of the grounds as outlined in N.C. Gen. Stat. §7B-1111.  In this case, the only “facts” alleged are an assertion that the juveniles do not want to have anything to do with their mother, an issue irrelevant as to whether grounds exist to terminate parental rights, and allegations as to mother’s underlying criminal act which led to her incarceration.  The allegations as to grounds are contained in allegations no. 9 and do not allege any facts, only a mere supposed restatement of the law and without reference to the appropriate subsection.  (R. p. 7-8, 15-16)  Ms. H was prejudiced in being unable to respond to specific allegations.

C.
N.C. Gen. Stat. §7B-1104(7)

N.C. Gen. Stat. §7B-1104(7) provides that the petitioner shall assert that the petition has not been filed to circumvent the provisions of Article 2 of Chapter 50A of the General Statutes, the UCCJEA.”  However, including the statement when it is in fact false, is not sufficient to satisfy this requirement, and constitutes a clear violation of Rule 11 of the Rules of Civil Procedure.  (R. p. 8, 16)  Here, Iowa clearly had jurisdiction and since Petitioner had been unsuccessful in his attempts to halt visitations with Ms. H in Iowa, he filed a petition in North Carolina.  This behavior on the part of counsel for Petitioner is sanctionable, since he is presumed to know the law and does not have a good faith basis to deviate from it’s requirements by filing an action in North Carolina when he neither had jurisdiction nor facts supporting grounds for termination.

D.
N.C. Gen. Stat. §50A-209
It has long been the law in North Carolina that Chapter 50A, the UCCJEA, is applicable in termination cases and such law is embodied in the statutes at N.C. Gen. Stat. §50A-209.  This section mandates that an Affidavit of the Status of the Child be filed with every new petition.  This was not done in the instant case.  (R. p. 3-10, 11-18)

In a situation relating to the Affidavit of the Status of the Child, In Re Clark, 159 N.C. App. 75, 582 S.E.2d 657 (2003), this Court found that the juvenile petition in a termination proceeding should not be dismissed where the Affidavit of Status of the Child was missing at the time of filing.  Once the defect was brought to the Court’s attention in Clark, the Court allowed Petitioner five days to cure the defect.  The defect was cured prior to the hearing and therefore this was not error on appeal.  That is not the case in the case at hand.  Petitioner neither filed such an affidavit nor did he attempt to rectify this error prior to the hearing held in this matter.

E.
Conclusion
Perhaps one procedural defect could be found by the Court not to rise to the point of meriting a dismissal of the entire petition.  However, where, as here, the petitions were fatally defective in that they missed any semblance of complying with the statutory requirements, the petitions must be dismissed.  The requirements as to the contents of the petition as found in N.C. Gen. Stat. §7B-1104 and N.C. Gen. Stat. §50A-209 are meant to alert the court to issues of jurisdiction and to give notice to the respondent as to what the allegations will be.  In this case, the violations are so flagrant that this Court must reverse the trial court’s decision with instructions to dismiss the underlying petitions as fatally defective.

X. The court committed prejudicial and reversible error in failing to conduct two separate hearings as to the issues of adjudication and disposition in violation of N.C. Gen. Stat. §7B-1109 and §7B-1110.

(Assignment of Error No. IV, and portions of No. XII and XIII, combined for argument.)


The Juvenile Code provides that a termination hearing be held in two separate proceedings – an adjudication as to grounds in which petitioner bears the burden of proving grounds by clear, cogent and convincing evidence and a disposition as to best interests of the juveniles.  The Court does not reach the dispositional phase until such time as the Court finds that grounds to terminate exist.  (N.C. Gen. Stat. §7B-1109 and §7B-1110)  The requirement of separate hearings is due in part to maintain the burden on the petitioner rather than sway the court with best interest evidence which may cause the court to improperly shift the burden to the respondent.  In addition, the standard of proof for the phases is different.


In this case, counsel for Respondent consented to and even pursued proceeding with best interest evidence prior to the court hearing all the evidence on adjudication in a not-so-subtle effort to cover up his own mistake of failing to have his witnesses present and being prepared for the termination hearing.


Nonetheless, the court is supposed to be able to differentiate what is admissible evidence and for what purpose.  Usually, the judge, as trier of fact, is able to distinguish between the evidence as to grounds and that as to best interest so that no prejudice ensues.  Our Supreme Court has recognized the role of the trial court as finder of fact and the weight that must be accorded these findings. In In re J.W. and K.W., ___, N.C. App. ___, ____, ___ S.E.2d ___, ___, (2005), the Court looks at In re Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246, 253 (1984), the Supreme Court stated, “[i]n cases involving a higher evidentiary standard, such as in the case sub judice, we must review the evidence in order to determine whether the findings are supported by clear, cogent and convincing evidence and the findings support the conclusions of law.” Id. “Although the question of the sufficiency of the evidence to support the findings may be raised on appeal, our appellate courts are bound by the trial courts' findings of fact where there is some evidence to support those findings, even though the evidence might sustain findings to the contrary.” Id. at 110-11, 316 S.E.2d at 252-53 (citations omitted).  That is not the case in this matter.  

At the April 22, 2005 hearing, Mr. H and Mrs. H (Mr. H’s new wife) testified as to grounds.  Petitioner’s counsel rested on the issue of grounds.  Respondent’s counsel, Mr. Ward, was not prepared as is evident from the exchange between the court and Mr. Ward found at pages 45 through 47 of the transcript for that day.  (Attached as Appendix 4)  Mr. Ward proposed that the guardian ad litem testify as to best interests.  The guardian ad litems both testified as to the boys desires not to have any further contact with their mother.  The guardians have spoken to the boys and Mr. and Mrs. H.  The GALs also introduced the reports of Drs. Kinnaird and Pottebaum, dated February 1, 2001 and April 10, 2000, respectively.  The juveniles and the petitioner also testified as to best interests.


The evidence elicited as to grounds by the petitioner comes from the testimony of Mr. and Mrs. H, found at pages 6-45 of the transcript of April 22, 2005.  Mr. H testified about the murder and about the visits between the children and Ms. H.  Findings of fact nos. 11, 12, 13, 14, 15, and 28 reflect that the court failed to distinguish between grounds for termination and best interests.  Ms. H’s prior criminal actions had already been weighed by the Iowa courts in deciding visitation and that matter is res judicata without a showing of a substantial change in circumstances.  There are none.  The evidence presented was the exact same, including the psychological reports, previously considered by the Iowa courts.


In addition, the court’s orders findings of fact nos. 22, 23, 24, 25, 26, 32, 33, and 34 were based upon testimony only admissible on the issue of best interest.  However, these findings of fact constitute the basis for the court’s conclusion of law that Ms. H emotionally abused the children; that she manifests a willful determination to forego her parental duties; that she has been unable to provide love, care and filial affection and support; and that it is in the juveniles best interests to terminate Ms. H’s parental rights.  The court clearly was swayed by Ms. H’s underlying crime when the crime alone does not constitute clear, cogent and convincing evidence that grounds exist to terminate Ms. H’s parental rights.


Based upon the Court’s findings and conclusions, it is clear that the trial court was unable to distinguish between evidence admissible only to the issue of best interests as opposed to grounds and improperly shifted the burden upon the Respondent as to whether grounds existed to terminate her parental rights.  This is evident, for example, in the court finding and concluding that Ms. H mentally abused the juveniles when such evidence was not presented during any adjudicatory portions of the hearing.  In fact, the only evidence to support such an allegation were the psychological reports which would have been inadmissible for any issue other than best interest as they were not supported by testimony and were conducted three and four years prior to this hearing.  (R. p. 139-156, 168-185)


Although Ms. H’s attorney is the one who requested that the hearings be semi-bifurcated and that evidence as to best interest be introduced prior to the conclusion of all of the evidence as to grounds, Mr. Ward’s ineffective assistance of counsel as to this issue clearly prejudiced Ms. H and the court showed through its findings of fact and conclusions of law that it could not maintain the evidence into two separate corners.  The trial court in this case should either have denied the request or taken better care in taking notes to distinguish what facts were being introduced for adjudication or for disposition.  Because of the irreparable harm caused in this case by failing to hold separate hearings, this Court should reverse the decision and remand the matter for further hearings.

XI. The court committed prejudicial and reversible error in finding and concluding that Ms. H had emotionally abused the children when it was neither properly plead nor proven by clear, cogent and convincing evidence.

(Assignment of Error No. VI and portions of No. XII and XIII, combined for argument.) 



The trial court created reversible error when it found and concluded that Ms. H emotionally abused the juveniles when the petitions do not contain such an allegation and when the evidence presented as to whether grounds exist did not include such an inference.  Findings of fact nos. 22, 23, 24, 25, 26, 32, 33 and 34 were based upon information for use during disposition only and therefore cannot support conclusion of law 2.a.


To establish emotional abuse as a ground for termination pursuant to N.C. Gen. Stat. §7B-1111(a)(1), the petitioner must prove that respondent, “creates or allows to be created serious emotional damage to the juveniles; serious emotional damage is evidenced by a juvenile’s severe anxiety, depression, withdrawal, or aggressive behavior toward himself or others;…”  N.C. Gen. Stat. 7B-101(1)(e).


In Powers v. Powers, 130 N.C. App. 37, 502 S.E.2d 398 (1998) the Court found emotional abuse where the children exhibited symptoms of depression and entertained suicidal thoughts.  Here, the testimony by Mr. H was that he observed the boys to become anxious, stressed out and frustrated about the phone calls with their mother.  They were angry.  (T. p. 23)  The only evidence presented were psychological reports which were only admitted for the issue of best interest as they were not supported by testimony and were conducted three and four years prior to this hearing.  (R. p. 139-156, 168-185) No therapist testified as to the children’s current emotional state, no evidence was presented on how these children were emotionally abused or whether it was severe enough to interfere with the children’s normal functioning such as school work, etc. 


On the contrary, the children appear fairly well adjusted under the circumstances, with the exception of their embarrassment that their mother is incarcerated.  The only other evidence presented on this issue were psychological reports received into evidence as part of the dispositional phase.  A proper foundation was not laid for their introduction during the adjudicatory phase which has a higher burden of proof.  The psychological reports were conducted while the juveniles still resided in Iowa in 2002.  The court in Iowa had the opportunity not only to examine the reports but also to take the testimony of the examiners.  The court in Iowa made various findings as to these reports which constitute res judicata.  In fact, the Iowa courts found that even in light of those reports and the testimony of the examiners, the observations of the visits by neutral third parties showed that the juveniles did well during visits with their mother and that visits were to be increased.  (R. p. 70-81, Appendix 6)


The trial court committed reversible error in finding and concluding that Ms. H emotionally abused the juveniles and therefore this Court should reverse the trial court’s decision with instructions to dismiss this ground.

XII. The court committed prejudicial and reversible error in finding and concluding that Ms. H. had abandoned her children when it was not properly plead nor proven by clear, cogent and convincing evidence.

(Assignment of Error No. VIII and portions of Nos. XII and XIII combined for argument.)


The trial court committed reversible error when it found and concluded that Ms. H had abandoned the juveniles.  The petitions in this case do not contain an allegation that Ms. H abandoned the juveniles, merely that she neglected the children by her constructive abandonment (i.e. incarceration).  In addition, the evidence presented showed that even under the harshest of circumstances, Ms. H did not abandon her children.  


N.C. Gen. Stat. 7B-1111(a)(7) provides as a ground for termination, “The parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion …”  The petitions in this case were filed April 20, 2004, so the relevant time period is October 20, 2003 to April 20, 2004.  During the relevant period, the Court in Iowa entered an order reflecting an agreement of the parties allowing telephone visits on the first Monday of every month for a full 15 minutes with each child.  Ms. H was also allowed visits during the summer.


Ms. H did not miss her telephone visits.  Even when the boys refused to talk to her, she continued to call.  (R. p. 164, FOF No. 30)  Ms. H sent packages to the boys – packages which were refused by Mr. H.  


Our Courts have determined that in order to prove abandonment in a termination proceeding, there has to be lack of contact and the lack of contact has to be willful.  See In re McLemore, 139 N.C. App. 426, 533 S.E.2d 508 (2000) (finding that one ineffectual attempt at contact during preceding six months did constitute abandonment); In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987), (one attempted contact during incarceration amounted to abandonment).  To the contrary, in this case we have a mother who has utilized what little resources she had to maintain contact, and we have a father who has clearly frustrated Ms. H’s ability to maintain a relationship with her sons by his relocation to North Carolina and repeated attempts to cut off Ms. H’s access to the children through three petitions to terminate Ms. H’s parental rights in addition to multiple motions to stop visits.  The juveniles and Mr. H have abandoned Ms. H.  


Due to the trial court’s errors, this Court must reverse the court’s decision and remand the case with instructions that this ground be dismissed.

XIII. The court committed prejudicial and reversible error in finding and concluding that Ms. H was incapable of providing care in that it was not properly plead nor proven by clear, cogent and convincing evidence.


(Assignment of Error No. IX, and portions of No. XII and XIII combined for argument.)

The trial court committed reversible error when it found and concluded that Ms. H was incapable of providing care for her children.  This was further expanded to constitute a ground for termination.  N.C. Gen. Stat. §7B-1111(a)6) provides as a ground for termination of parental rights, “That the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future …”  This is not at all the case here.


The boys are well cared for by Mr. and Mrs. H.  In addition, although Ms. H cannot care for the boys, she has appropriate child care arrangements in the form of Mr. and Mrs. H and her own mother, Mrs. Lettington.


Our Courts have addressed the issue of incapacity for incarcerated parents.  See for example, In re Clark, 151 N.C. App. 286, 565 S.E.2d 245(2002), In re Williams, 149 N.C. App. 951, 563 S.E.2d 202 (2002).  Our Courts have consistently held that this ground is available in termination proceedings of an incarcerated parent only when they fail to have a suitable child care arrangement.  

Since the trial court’s findings and conclusion of law as to incapacity is contrary to the evidence in this case, this Court must reverse the decision and remand the matter with instructions that this ground must be vacated.

XIV. The court committed prejudicial and reversible error in finding and concluding that Ms. H failed to provide child support when it was not plead as a ground for termination nor supported by clear, cogent and convincing evidence and she was specifically under an Iowa Court order requiring her not to pay 

child support.
(Assignment of Error No. X, and portions of Nos. XII and XIII, combined for argument.)


The trial court created reversible error when it found and concluded that Ms. H’s parental rights should be terminated due to her failure to pay child support.  The petitions in this matter do not assert that one of the grounds for termination being sought is the failure to pay child support.  The applicable statute is N.C. Gen. Stat. §7B-1111(a)(4) which allows for termination when one parent has custody pursuant to a judicial decree and the respondent fails for a period of one year or more to pay for the care, support, and education of the juvenile, as required by said decree or custody agreement.  

The Court found that Ms. H earned some income but failed to pay any sum for child support.  However, the Iowa Courts addressed this issue in 1997.  In its order of April 7, 1997, Mr. H was ordered not to pay any child support and was made responsible for all medical expenses.  Ms. H was not required to pay any child support.  Because the Iowa courts did not impose a financial obligation on Ms. H, the North Carolina courts cannot impose a requirement on Ms. H to pay child support, especially in light of evidence that she was sending the children various items and using whatever meager funds she had to call the children long distance for her telephone visitation.


These findings and conclusions of law are not supported by the evidence and are clearly in contradiction to a prior court’s findings as to the same issue.  This Court should reverse the court’s decision and remand with instructions to dismiss this ground in light of the Iowa courts’ orders.

VIII. The court committed prejudicial and reversible error in finding and concluding that Ms. H neglected her children when it was neither properly plead nor proven by clear, cogent and convincing evidence.

(Assignment of Error No. VII, VIII and portions of Nos. XII and XIII, combined for argument.)

The trial court committed reversible error when it found and concluded that Ms. H neglected her children.  The juvenile petitions allege, “9.a.  The respondent-mother has neglected the juvenile.  The respondent-mother, by her actions, has constructively abandoned the juvenile.”  A separate allegation, paragraph 9.c. deals separately with the allegation of abandonment.

N.C. Gen. Stat. §7B-1111(a)(1)(2002) provides:

(a) The court may terminate the parental rights upon a finding of one or more of the following:

(1)  The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be … neglected if the court finds the juvenile to be … a neglected juvenile within the meaning of G.S. 7B-101.

In turn, N.C. Gen. Stat. §7B-101(15) reads:

Neglected juvenile – A juvenile who does not receive proper care, supervision, or discipline from a juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.


Where, as here, the child has not been in the custody of the parent for a significant period of time prior to the termination hearing, the Court must look at “…the fitness of the parent to care for the child at the time of the termination proceeding.”  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  Neglect must exist at the time of the hearing.  Id. at 713-14, 319 S.E.2d at 231.  Here, there was no prior determination of neglect.  Child Protective Services were not involved with this family as reflected in the record.

To the contrary, all prior court orders support the conclusion that Mr. H, and not Ms. H, was neglectful towards the children in that he sought to keep them from their mother.  This issue has been addressed time and again by the Iowa courts who have found Mr. H to be in willful contempt of their orders.  

Without a prior adjudication, the trial court would have had to find that the children either live in an environment that is injurious to them or that they do not receive proper care.  Petitioner appears to have tried to get the court to find that Ms. H was neglectful merely due to her incarceration.  That is contrary to the law in North Carolina.  For example, in cases of incarcerated parents, our Courts look at the issue of maintaining contacts and participating in visits.    In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d at 31 (2001), affirmed 356 N.C 68 (2002) (visitation by the parent is a relevant factor in cases where parent does not have custody).  See in contrast, In re P.L.P., ___ N.C. App. ___, 618 S.E.2d 241 (2005) (finding that incarcerated father had neglected child when he (1) “could have written” but did not do so; (2) “made no efforts to provide anything for the minor child”; (3) “has not provided any love, nurtur[ing] or support for the minor child”; and (4) “would continue to neglect the minor child if the child was placed in his care[.]”

The evidence is this case is to the contrary.  Ms. H did not exercise her visits because Mr. H interfered with her visits and obtained a court order halting visits.  Ms. H maintained contact and continued telephone calls, even though they were expensive, even when the boys just sat silently on the other end of the receiver.  (R. p. 135, 164)

There was no clear and convincing proof that neglect existed at the time of the termination hearing and therefore the trial court committed reversible error.

OTHER ASSIGNMENT OF ERRORS


Pursuant to Rule 28(b)(6) of the N.C. Rules of Appellate Procedure, Assignment of Errors No. V, XIV and XV, as well as any portions of Nos. XII and XIII not incorporated and argued in combination with another assignment of error are hereby abandoned.

CONCLUSION

At the time of the filing of the petitions for termination of parental rights, the Iowa Courts had exclusive and continuing jurisdiction to decide all matters concerning these juveniles and therefore the orders subject to this appeal should be reversed and the matter dismissed due to lack of jurisdiction.   In the alternative, the Court should find that the Court improperly found grounds for termination and the entire order should be vacated and reversed with instructions to dismiss the petitions.  Should this Court remand this matter for further hearings, Appellant would respectfully request that this Court further order that a different judge hear the matter as Judge Waddell has failed to be objective in this proceeding and will not be able to give a fair and impartial hearing to Ms. H in violation of her constitutional rights. 


Submitted this the 4th day of April, 2006.
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