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QUESTIONS PRESENTED

I.  WHETHER THE TRIAL COURT LACKED JURISDICTION OVER THE

UNDERLYING JUVENILE FILE IN 02 J 219 ON THE GROUNDS THAT BOTH JUVENILE PETITIONS WERE NOT DULY SIGNED AND VERIFIED AS REQUIRED BY LAW?

II. 
WHETHER THE TRIAL COURT LACKED JURISDICTION OVER THE 

TERMINATION PROCEEDING BECAUSE THE ORDERS WHICH GAVE CUSTODY OF THE MINOR CHILD TO THE PETITIONER WERE VOID AND THEREFORE, THE PETITIONER WAS NOT A PARTY AUTHORIZED TO FILE A PETITION IN THIS MATTER?

III. WHETHER THE TRIAL COURT ERRED IN CONCLUDING THAT IT HAD JURISDICTION OVER THE TERMINATION PROCEEDING? 

IV.
WHETHER THE TRIAL COURT LACKED SUBJECT MATTER

JURISDICTION SINCE NO SUMMONS WAS ISSUED IN THE JUVENILE’S NAME AND BECAUSE A SUMMONS WAS NOT SERVED ON THE JUVENILE AS REQUIRED BY STATUTE?

V.
WHETHER THE TRIAL COURT’S FINDING OF FACT NUMBER 3(E)

WAS ERRONEOUS SINCE IT WAS NOT SUPPORTED BY SUFFICIENT EVIDENCE?

VI.
WHETHER THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY

FAILING TO GRANT B.R.E.’S REQUEST FOR A PATERNITY TEST AT THE ONSET OF THE JUVENILE ACTION AS REQUIRED BY STATUTE?

STATEMENT OF THE CASE
This case came on for a termination of parental rights hearing pursuant to North Carolina General Statutes Section 7B-1111 to determine if Respondent B.R.E.’s rights to his son, R.A.E., should be terminated at the April 28, 2008 Juvenile Civil Session of the District Court of Wilkes County, the Honorable Jeanie R. Houston, presiding.  (Rp.  210).  Judgment and order, upon the termination of parental rights hearing, terminated Respondent B.R.E.’s parental rights to his son, R.A.E.  (Rp.  210-215). This judgment and order upon the termination of parental rights hearing was entered on the 22nd day of May, 2008.  (Rp.  215).  The defendant gave written notice of appeal to the North Carolina Court of Appeals on June 19, 2008 after the entry of judgment.  (Rp.  216-217).  The transcript was ordered to be prepared by the Court Reporter on June 25, 2008, and the transcript was mailed to the parties on July 24, 2008.  (Rp. 218-219, 221).  The record was filed on August 22, 2008 and docketed on September 9, 2008 in the North Carolina Court of Appeals.  (Rp.  235). 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

PURSUANT TO APPELLATE RULE 28(B)(4)

This Court has jurisdiction over this appeal by virtue of North Carolina General Statutes Section 7A-27(c) and North Carolina General Statutes Section 7B-1001(6).  The judgment was entered on May 22, 2008 and a timely written notice of appeal was given on June 19, 2008.  (Rp.  216-217). 

   



STATEMENT OF THE FACTS

On December 13, 2002, the Wilkes County Department of Social Services alleged that the minor child R.A.E.
 was in the state of neglect.  (Rp.  10-11).  In said Petition, it was alleged that J.L. was the father and that A.L. was the mother of Richard  (Rp.  10).

As a result of the Petition, the minor child was adjudicated in the state of neglect and his custody was placed with the Department on May 13, 2003.  (Rp.  29).  This case was subsequently closed on February 24, 2004 when Richard’s legal and physical custody was placed with his aunt and uncle.  (Rp.  30).  

The Respondent parents J.L. and A.L. signed a memorandum of judgment agreeing that the case should be closed and that custody of Richard be placed with his aunt and uncle.  (Rp.  30).

However, a second Juvenile Petition was filed on June 14, 2006 which alleged once again that Richard was in the state of neglect.  (Rp.  38-40).  As a result of this second Petition, Richard was adjudicated as a neglected juvenile on October 3, 2006.  (Rp.   77-83).  But, the second adjudication order found that the Respondent B.R.E.
 instead of J.L. was the father of Richard.  (Rp.  78).  

Bill requested that the trial court perform a paternity test to confirm or deny whether he was in fact the father of Richard at the adjudication hearing.  (Rp.  78).  However, the trial court did not order paternity testing for Bill  (Rp.  81-82).  

The Respondent Bill was incarcerated at the time of the adjudicatory hearing and therefore, he was not given a case plan in order to reunite with his putative son Richard.  (Rp.  78, 106).  The Respondent’s projected release date is sometime in 2008.  (Rp.  78).

On May 7, 2007, a review hearing was held where it was found that Bill denied that he was the father of Richard.  (Rp.  139).  It was also found that the Respondent did not participate in any case plan of Family Service due to his incarceration and denial of paternity.  (Rp.  140).  

A permanency planning review hearing was held on November 6, 2007.  (Rp.  155).  The Respondent still continued to dispute paternity and requested paternity testing again.  (Rp.  156).  The trial court at this hearing ordered paternity testing at Bill’s expense.  (Rp.  157).  However, the trial court ruled that adoption should be the permanent plan for Richard by finding that: 1) the Respondent remains incarcerated and he has been incarcerated for the majority of time that Richard has been in foster care; 2) Bill has not had contact with his son since he was a baby; and 3) it was not likely that the Respondent could care for his son immediately or in the next six months due to his incarceration.  (Rp.  156-158).

Since the permanent plan was changed to adoption, a Petition to terminate parental rights was filed on January 30, 2008.  (Rp.  183).  It was alleged in the Petition that the Respondent denied paternity and that no paternity testing has been performed.  (Rp.  183).  Therefore, the Petitioner also alleged that “John Doe” was the father of Richard  (Rp.  183).

On April 29, 2008, a termination of parental rights hearing was held in this matter.  (Rp.  210).  Social Worker Denise Greene testified that the Respondent Bill had requested on more than one occasion for a paternity test.  (Tp.  13).  Greene admitted that the Respondent had requested paternity testing prior to the permanency planning hearing however, “it was not actually ordered by a judge.”  (Tp.  21).  This worker stated that she received the results of a paternity test on March 12, 2008 and a month and half prior to the termination hearing.  (Tp.  13).  The results showed that there was a 99.96 percent probability that Bill was in fact the biological father of Richard.  (Tp.  13).  Once Ms. Greene received the results of the paternity test, she then wrote a letter to Bill on April 12, 2008 informing him of the results of the paternity test.  (Tp.  14).   

Greene testified that the Respondent has been incarcerated the entire time that Richard has been in the Department’s custody.  (Tp.  19).  Due to his incarceration, no family services plan was set up for him.  (Tp.  19).  His expected release date is March 26, 2009.  (Tp.  19).

Ms. Greene testified that while Richard has been in their custody, Bill has not had any contact with his son and that he has not sent him any cards, letters or gifts.  (Tp.  20).  Moreover, she testified that the Respondent did not pay for any portion for the cost of care of his son while he was in foster care.  (Tp.  22, 29).  The social worker admitted that even if she had given Bill a case plan, he was not in a position to complete it due to his incarceration.  (Tp.  29). 

The social worker further testified that Richard was taken into their care not as a result of any wrongdoing or any actions by the Respondent.  (Tp.  29).  In addition, Ms. Green stated that Bill had just been conclusively established as the father of Richard for about six weeks prior to the termination hearing.  (Tp.  29).

Bill testified that he was told on several different occasions by Richard’s mother that he was not the father of Richard.  (Tp.  43).  He stated that the circumstances surrounding Richard’s mother gave credibility to her statement that he was not the father.  (Tp.  43).  The Respondent testified that he requested paternity testing at the onset of the case and has given his DNA on three occasions.  (Tp.  43).  He has been trying for years to find out if Richard was in fact his son.  (Tp.  43).

  
The Respondent testified that he was in closed custody

during his incarceration and that he is not on work release.  (Tp.  44).  However, he admitted that he earned .40 cents a day changing trash and he is not paying support on a regular basis.  (Tp.  51, 53).  Although he was in custody, Bill stated that he would have handled his relationship better with Richard if he knew that he was his son.  (Tp.  43-44).  

Bill stated that the last time that he saw Richard was in 2003.  He noted that Richard’s mother left his son with him for a week and they stayed with his parents.  (Tp.  45).  During that period of time, he treated Richard as his son. (Tp.  48).  

Mr. E. testified that he attempted to go through Social Services to contact his son however, the one time he asked about him he was “told that it was not my business.”  (Tp.  46).  Therefore, he did not communicate any further with DSS and attempted to contact Richard’s mother and her father about Richard.  (Tp.  46).  However, he was told by them not to bother them and that Richard was not his.  (Tp.  47).   

The Respondent’s mother, K.E., testified that she cared for Richard when he was very young.  (Tp.  54).  K.E. stated that she was told on numerous occasions that Bill was not the father of Richard.  (Tp.  55).  She further noted that the Richard’s mother also stated that Bill was not the father.  (Tp.  55).

K.E. stated the Sheriff’s Department called her in 1999 and told her that they had picked up Richard’s mother and Richard.  (Tp.  56).  The Sheriff’s Department informed her that they took them to the jail because the child was not sufficiently clothed and they requested that she pick up the baby.  (Tp.  56).  The Sheriff’s Department gave Richard to her in 1999.  

She testified that Richard and Richard’s mother lived with her in 2003 for about three to four months.  (Tp.  58-59).  However, Richard’s mother left K.E.’s residence and the mother went to DSS to seek the return of her child from K.E.  (Tp.  57).  Ms. Henderson with the Wilkes County DSS called K.E. and told her she had thirty minutes to return the child to the mother.  (Tp.  57).  
According to Ms. E., Henderson stated that she “was nothing to that child, Bill was not that baby’s daddy and his mother wanted him back.”  (Tp.  57).  K.E. returned Richard to his mother at the DSS lobby and she was told to stay away at that point.  (Tp.  57).  L.E. testified: 

[A]fter being told numerous times to leave them alone, to stay away from them, I mean I was actually threatened, if you don’t stop this you’re going to be the one in trouble.  You know, I just told my husband, I said, you know, we have to accept he is not Brandon’s child, so we’ll, you know, we have no choice but to leave it alone.  

(Tp.  58).  K.E. has not seen the child since.  (Tp.  59).

After the presentation of this evidence, the trial court found that grounds existed to terminate the parental rights of Bill to his son Richard.  (Rp.  210-215).  The Respondent gave notice of appeal to this order.  (Rp.  216-217).  

 
All other pertinent facts will be stated in appellant's argument.

STANDARD FOR APPELLATE REVIEW
ARGUMENT #1:

This Court uses a de novo standard of review when determining whether a trial court lacks jurisdiction over a neglect action when a proper petition has not been filed in the case.  In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006).

ARGUMENT #2:
This Court uses a de novo standard of review when determining whether a party has the authorization to file a termination of parental rights petition.  In re W.L.M., 181 N.C.App. 518, 524-525, 640 S.E.2d 439, 443 (N.C.App.  2007); See also, In re K.J.L.,      N.C.App.     ,      S.E.2d       (N.C.App.  2008)(2008 WL 3834481 - August 19, 2008).
ARGUMENT #3:
This Court uses a de novo standard of review when

determining if the findings of fact support the trial court’s conclusion of law and whether conclusions of law are in fact sufficient to support an order in civil actions.  Starch, Inc. v. AM Bonding and Ins. Services, Inc., 124 N.C.App. 332, 336, 477 S.E.2d 211, 215 (N.C.App.  1996).
ARGUMENT #4:
For questions of subject matter jurisdiction, the standard of review is de novo.  See e.g., Raleigh Rescue Mission, Inc. v. Bd. of Adjustment of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (N.C.App.  2002); Beauchesne v. Univ. of N.C. at Chapel Hill, 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (N.C.App.  1997). 
ARGUMENT #5:
The standard of review in termination of parental rights

cases is whether the findings of fact are supported by clear, cogent and convincing evidence and whether these findings in turn, support the conclusions of law by clear, cogent and convincing evidence.  In re Shepard, 162 N.C.App. 215, 221-222, 591 S.E.2d 1, 6 (N.C.App.  2004).  Therefore, the Court uses an abuse of discretion standard of review when determining if the findings of fact are supported by the evidence.  Starch, Inc. v. AM Bonding and Ins. Services, Inc., 124 N.C.App. 332, 335-336, 477 S.E.2d 211, 214-215 (N.C.App.  1996).
ARGUMENT #6:
This Court uses a de novo standard of review when

determining whether a trial court should grant paternity testing.
Ambrose v. Ambrose, 140 N.C.App. 545, 536 S.E.2d 855 (N.C.App.  2000).
ARGUMENT

I.  
THE TRIAL COURT LACKED JURISDICTION OVER THE UNDERLYING JUVENILE FILE IN 02 J 219 ON THE GROUNDS THAT BOTH JUVENILE PETITIONS WERE NOT DULY SIGNED AND VERIFIED AS REQUIRED BY LAW.

Assignment of Error, No. 43, Rp. 10 through Rp. 11; Rp. 38 through Rp. 40.

Assignment of Error, No. 46, Rp. 10 through Rp. 11; Rp. 29; Rp. 38 through Rp. 40; Rp. 77 through Rp. 83.

In the absence of a statutory requirement or rule of court to the contrary, it is ordinarily not necessary to the validity of a Petition that it be signed.  See State v. Higgins, 266 N.C. 589, 593, 146 S.E.2d 681, 684 (1966).  On the other hand, where it is required by statute that the Petition be signed, this essential requisite must be complied with before the Petition can be used for legal purposes.  See Alford v. McCormac, 90 N.C. 151, 152 (1884).  “The Juvenile Code requisites that the Petition be signed and verified are therefore essential to both the validity of the Petition and to establishing the jurisdiction of the court.”  In The Matter Of Green, 67 N.C.App. 501, 504, 313 S.E.2d 193, 195 (N.C.App. 1984).  It is the appellant’s contention that the trial court did not have jurisdiction over the adjudicatory hearings and all subsequent review hearings, which orders granted custody of Richard to the Petitioner, in the underlying juvenile file since the initial Juvenile Petition and the subsequent Juvenile Petition filed by the Petitioner were both not signed by the Director of the Wilkes County Department of Social Services as purported in the Petitions.  (App.  1-5, Rp.  10-11, 29-31, 39-40, 77-83).  In addition, both of these Petitions were not properly verified since the Director did not personally appear before the notary, and sign or acknowledge signing his name before the notary public under oath.

In a purported Juvenile Petition filed by the Wilkes County Department of Social Services on December 13, 2002, it was alleged that Richard was in the state of neglect.  (App.  1-2, Rp.  10-11).  In this instance, although the boxes located in the verification section of this Petition indicate that James D. Bumgarner was the Director of the Wilkes County Department of Social Services and that there is a purported signature of James D. Bumgarner in the verification section, it is apparent on the face of the record that Mr. Bumgarner did not in fact sign this Petition.  (App. 1-2, Rp.  10-11).  In this Petition, the signature reads: “James D. Bumgarner” and above his signature are the initials “MLE”. (App. 1-2, Rp.  11).  Even though someone signed this petition on behalf of Mr. Bumgarner, the checked box in the verification section indicates that it was the Director who authorized the filing of the Petition.   (App. 1-2, Rp.  11).

On June 14, 2006, a subsequent purported Juvenile Petition was filed by the Wilkes County Department of Social Services and it was alleged once again that Richard was in the state of neglect.  (App.  3-4, Rp.  38-40).  In this instance, although this Petition indicates that James D. Bumgarner is the Petitioner and that there is a purported signature of James D. Bumgarner in the verification section, it is apparent on the face of the record that Mr. Bumgarner did not in fact sign the Petition.  (App.  3-4, Rp.  38-40).  In this subsequent Petition, the signature reads: “James D. Bumgarner by L.B.”  (App. 3-4, Rp. 38-40). 

Pursuant to the Juvenile Code, the Petitioner filed a Juvenile Petition as required by statute.  However, the Petition did not vest the District Court of Wilkes County with jurisdiction over this matter because the Petition was not signed by the Director or an authorized representative of the Wilkes County Department of Social Services.  (App. 2, 4, Rp. 11, 39).

If the investigation indicates that abuse, neglect or dependency has occurred, the director shall decide whether immediate removal of the juvenile or any other juveniles in the home is necessary for their protection.  If immediate removal does not seem necessary, the director shall immediately provide or arrange for protective services.  If the parent, guardian, custodian, or caretaker refuses to accept the protective services provided or arranged by the director, the director shall sign a complaint seeking to invoke the jurisdiction of the court for the protection of the juvenile or juveniles.

N.C. GEN. STAT. Sec. 7B-302(c)(emphasis added);  See also N.C. GEN. STAT. Sec. 7B-403(a).  In order for the Department of Social Services to obtain jurisdiction in a juvenile matter, the Petition must be signed by the Director of the Wilkes County Department of Social Services and verified by the Director before a notary public.  The failure of the Director to sign the Petition renders the Petition fatally deficient and inoperative to invoke the jurisdiction of the court over the subject matter.  In re T.R.P., 360 N.C. 588, 598, 636 S.E.2d 787, 794-795 (2006), See also, In The Matter Of Green, 67 N.C.App. 501, 504, 313 S.E.2d 193, 195 (N.C.App. 1984).

Moreover, if it is determined by the Director that a report of abuse, neglect or dependency should be filed as a Petition, the Petition shall be drawn by the director and verified before an official authorized to administer oaths.  N.C. GEN. STAT. Sec. 7B-403(a).  A verification requires a Petitioner to attest “that the contents of the pleading verified are true to the knowledge of the person making the verification[.]  N.C. GEN. STAT. Sec. 1A-1, Rule 11(b) (2003).  A verification is defined as “[a] notarial act in which a notary certifies that a signer, whose identity is personally known to the notary or proven on the basis of satisfactory evidence, has, in the notary’s presence, voluntarily signed a document and taken an oath or affirmation concerning the document.”  N.C. GEN. STAT. Sec. 10A-3(9) (emphasis added).  In this case, both Petitions were not verified because the Director of the Wilkes County Department of Social Services failed to sign the document himself and had other individuals sign them on his behalf.  Therefore, both Petitions were not properly verified because the Director of Department of Social Services did not take an oath or affirm to the veracity of either document before a notary.  The failure to properly verify a Juvenile Petition renders the Petition fatally deficient and inoperative to invoke the jurisdiction of the court.  In The Matter Of Green, 67 N.C.App. 501, 313 S.E.2d 193 (N.C.App. 1984).  
The appellant would like to note that the Juvenile Code allows an authorized representative of the Director of the Department of Social Services to sign Juvenile Petitions.  See In re T.R.P., 173 N.C.App. 541, 546, 619 S.E.2d 525, 529 (N.C.App.  2006)(emphasis added).
However, in the first Juvenile Petition,

the Petition itself does not state that they were in fact signed by an authorized representative of the Director of the Wilkes County Department of Social Services and the only purported signature on that Petition is Mr. Bumgarner’s.  (App.  2, Rp.  11).  

In the second Juvenile Petition, the Petition does indicate that it was signed by an authorized representative of the Director since that particular box in the verification section was checked.  (App.  4, Rp. 39).  But, the purported signature of the second Petition is that of “James D. Bumgarner” who is in fact the Director of the Wilkes County Department of Social Services”.  (App.  4, Rp. 39).  However, as noted above, this Petition was signed as “James D. Bumgarner by L.B.” and therefore, it is apparent that Mr. Bumgarner did not sign this Petition.  

Even though the second Petition was signed by a person with the initials “L.B.”, these initials do not constitute a signature.  This Court in a similar factual scenario held that initials are not “signatures within the meaning of 10B-3(25)”
.  In re A.J.H.-R., 184 N.C.App. 177, 179,  645 S.E.2d 791, 792 (N.C.App.  2007).  Please also note that on the Affidavit As To Status Of Minor Child, which was attached to the second Juvenile Petition, shows that it was signed as “James D. Bumgarner by L.B.” and James D. Bumgarner is listed as the Affiant
.  (App.  5, Rp.  40).  This Affidavit calls into question as to whether L.B. was in fact the person authorizing the filing of the second Petition.    

Nevertheless, the verifications in both Petitions are not proper because the signers did not verify that the allegations were true in the Petitions because they signed Mr. Bumgarner’s name on the documents on his behalf.  N.C. GEN. STAT. Sec. 1A-1, Rule 11(b).  If the signers verified anything at all, they verified that Mr. Bumgarner believed that the allegations were true and this is not permissible under North Carolina General Statutes Section 10A-3(9).  It is apparent that the Petitions were completed on the Director’s behalf, and he did not personally appear and sign or acknowledge singing his name before the person who allegedly verified his oaths.

 The jurisdiction of the court over the subject matter of the action is the most critical aspect of the court’s authority to act.  Id. citing Shuford, N.C. Civ. Prac. & Proc. (2nd Ed. Sec. 12-6).  Without it the court lacks any power to proceed; therefore, a defense based upon this lack cannot be waived and may be asserted at any time.  Id. citing Shuford, N.C. Civ. Prac. & Proc. (2nd Ed. Sec. 12-6).  “Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.”  N.C. GEN. STAT. Sec. 1A-1, Rule 12(h)(3).  Therefore, the respondent in this case may raise the issue of jurisdiction over the matter for the first time on appeal although it has not been raised at the trial court.  See In The Matter Of Green, 67 N.C.App. 501, 504, 313 S.E.2d 193, 195 (N.C.App. 1984); See also In The Matter Of The Triscari Children, 109 N.C.App. 285, 288, 426 S.E.2d 435, 437 (N.C.App.  1993).

A filing of a valid Petition is a prerequisite for the Petitioner to obtain custody of this juvenile.  In re Ivey, 156 N.C.App. 398, 402, 576 S.E.2d 386, 389 (N.C.App.  2003); In re K.C.G., 171 N.C.App. 488, 491-496, 615 S.E.2d 76, 79-81 (N.C.App.  2005);  N.C. GEN. STAT. Sec. 7B-500.  Therefore, since the Petitions were not valid, the trial court does not have subject matter jurisdiction to adjudicate Richard as a neglected juvenile and award custody of the child to the Petitioner.

The Petition in this case was instituted under Juvenile Code provisions which state in clear and concise terms that the Director of the Department Services or an authorized representative of the Director shall sign a complaint seeking to invoke the jurisdiction of the Court.  N.C. GEN. STAT. Sec. 7B-302(c); In re T.R.P., 173 N.C.App. 541, 546, 619 S.E.2d 525, 529 (N.C.App.  2006)(emphasis added).  In this instance, neither the Director nor an authorized representative of the Director of the Department of Social Services signed either Petitions.

The Juvenile Code further requires that the Juvenile Petitions be verified.  N.C. GEN. STAT. Sec. 7B-403(a); In re T.R.P., 360 N.C. 588, 598, 636 S.E.2d 787, 794-795 (2006).  However, both  Juvenile Petitions were not verified because Mr. Bumgarner did not sign the Petitions in front of notary under oath or affirmation.  See N.C. GEN. STAT. Sec. 1A-1, Rule 11(b).  In addition, the initials of those persons who signed for James Bumgarner is not a sufficient signature for verification purposes.  See 
In re A.J.H.-R., 184 N.C.App. 177, 179, 645 S.E.2d 791, 792 (N.C.App. 2007).  Since the Director or an authorized representative of the Wilkes County of Department of Social Services did not sign or verify the Petitions, the trial court lacked jurisdiction over the subject matter of the underlying juvenile action and it did not have the jurisdiction to adjudicate Richard as a neglected juvenile which resulted in the minor child’s custody being placed with the Petitioner.  

Therefore, the orders adjudicating Richard as a neglected juvenile and all other subsequent orders filed in the underlying case that resulted in Richard being placed in the custody of the Petitioner are void and these orders which awarded custody of Richard to the Department of Social Services should be vacated.  Further, the entire underlying juvenile case should be dismissed due to lack of subject matter jurisdiction.

II. 
THE TRIAL COURT LACKED JURISDICTION OVER THE 


TERMINATION PROCEEDING BECAUSE THE ORDERS WHICH GAVE 

CUSTODY OF THE MINOR CHILD TO THE PETITIONER WERE VOID 

AND THEREFORE, THE PETITIONER WAS NOT A PARTY 


AUTHORIZED TO FILE A PETITION IN THIS MATTER.
Assignment of Error, No. 44, Rp. 10 through Rp. 11; Rp. 29; Rp. 38 through Rp. 40; Rp. 77 through Rp. 83.

III. THE TRIAL COURT ERRED IN CONCLUDING THAT IT HAD 


JURISDICTION OVER THE TERMINATION PROCEEDING. 

Assignment of Error, No. 45, Rp. 10 through Rp. 11; Rp. 29; Rp. 38 through Rp. 40; Rp. 77 through Rp. 83.

“Standing is a requirement that the plaintiff [has] been injured or threatened by injury or [has] a statutory right to institute an action.  In re Baby Boy Scearce, 81 N.C. App. 531, 541, 345 S.E.2d 404, 410 (N.C.App.  1986).  In North Carolina, the General Assembly has prescribed by statute who has standing to file a termination of parental rights petition.  North Carolina General Statutes Section 7B-1103(a) provides, in pertinent part, the following:

(a) A petition or motion to terminate parental rights of either or both parents to his, her, or their minor juvenile may only be filed by one or more of the following:

(3) Any county department of social services, consolidated county human services agency, or licensed child-placing agency to whom custody of the juvenile has been given by a court of competent jurisdiction.
N.C. GEN. STAT. Sec. 7B-1103(a)(3)(emphasis added).  In this instance, the Petitioner was the Wilkes County Department of Social Services.  (Rp.  183).  However, the appellant in this issue argues that the Wilkes County Department of Social Services was not given custody of the minor child Richard by a court of competent jurisdiction and therefore, it did not have the authority to institute this termination action.

As argued in issue I. of the Respondent’s brief, the trial court did not have subject matter jurisdiction over the underlying juvenile action which granted custody of Richard to the Wilkes  County Department of Social Services because the Petitions in this action were not properly signed and verified.  Since the Petitions were defective in the underlying juvenile action, the trial court’s orders adjudicating the minor child neglected and subsequent orders granting custody to the Petitioner were a nullity because the trial court did not have subject matter jurisdiction over the matter.  Since the Petitioner was not given custody of Richard by a court of competent jurisdiction, as required by 7B-1103(a), the Petitioner was without authority to file a termination of parental rights action.  See N.C. GEN. STAT. Sec. 7B-1103(a)(3).  Therefore, the trial court’s conclusion of law the “[t]he Court has jurisdiction of the subject matter and of the parties; and that the Court has  the authority to make a custody determination pursuant to Chapters 50 and 50A of the North Carolina Statutes” is not supported by the record.

“As this Court has noted, ‘[s]ubject matter jurisdiction refers to the power of the court to deal with the kind of action in question .... [and] is conferred upon the court by either the North Carolina Constitution or by statute .’  Harris v. Pembaur, 84 N.C.App. 666, 667, 353 S.E.2d 673, 675 (N.C.App.  1987).  Subject matter jurisdiction cannot be conferred by consent or waiver, and the issue of subject matter jurisdiction may be raised for the first time on appeal.  See In re T.R.P., 360 N.C. 588, 595, 636 S.E.2d 787, 793 (2006).  ‘[B]efore a court may act there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.’  In re McKinney, 158 N.C.App. 441, 444, 581 S.E.2d 793, 795 (N.C.App.  2003)(quoting In re Transportation of Juveniles, 102 N.C.App. 806, 808, 403 S.E.2d 557, 558 (N.C.App.  1991).  “North Carolina General Statutes, section 7B-1103 identifies the parties with standing to petition the trial court for termination of parental rights, see N.C. GEN. STAT. Sec. 7B-1103 (2005) and ‘to have standing to file for termination of parental rights, DSS must prove that it has legal custody of the child at the time the petition is filed.’  In re T.B., 177 N.C.App. 790, 792, 629 S.E.2d 895, 897 (N.C.App.  2006).”  In re W.L.M., 181 N.C.App. 518, 524-525, 640 S.E.2d 439, 443 (N.C.App.  2007). 

Since the orders which gave the Petitioner custody of the minor child in the underlying juvenile action are void because the Petitions were not properly signed and verified in the underlying case, the Petitioner cannot prove that it had legal custody of the child from a court of competent jurisdiction.  As a result, the Petitioner did not have the authority to file the termination action in this case and therefore, the trial court did not have subject matter jurisdiction over this matter.  The termination order in this matter should be vacated.  

IV.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION SINCE NO SUMMONS WAS ISSUED IN THE JUVENILE’S NAME AND BECAUSE A SUMMONS WAS NOT SERVED ON THE JUVENILE AS REQUIRED BY STATUTE.
Assignment of Error, No. 48, Rp. 181 through Rp. 182; Rp. 211; Rp. 213; Tp. 4, line 7 through Rp. 9, line 7
.

Assignment of Error, No. 49, Rp. 181 through Rp. 182; Rp. 211; Rp. 213; Tp. 4, line 7 through Rp. 9, line 7.

V.
THE TRIAL COURT’S FINDING OF FACT NUMBER 3(E) WAS  ERRONEOUS SINCE IT WAS NOT SUPPORTED BY SUFFICIENT EVIDENCE.
Assignment of Error, No. 28, Rp. 211.

Prior to trial, the Respondent made motion to dismiss the termination of parental rights action because a civil summons was not issued to the Richard and was not served on this juvenile.  (Tp.  4).  The summons did list the juvenile’s name Richard in the caption of the pleading but, this juvenile was not named as a Respondent.  (Rp.  181, Tp. 5-6).  The summons did however list the Richard’s Guardian Ad Litem as a Respondent and the Guardian Ad Litem was served with the summons on February 6, 2008.  (App.  6-7, Rp.  181-182, Tp.  5-6).  The trial court (based upon the fact that the juvenile was named in the caption of the pleading and because the Richard’s Guardian Ad Litem was served with the civil summons as a named Respondent) found that there was a proper issuance and service of the summons and therefore, the trial court had subject matter jurisdiction over the termination proceeding.  (Rp.  211, Tp.  8-9).  It is appellant’s contention that the trial court’s finding and conclusion that it had subject matter jurisdiction because Richard’s Guardian Ad Litem was both named as a Respondent in the civil summons and served with the summons is error since the Juvenile Code requires a summons to be issued to the juvenile and that the summons be directly served on the juvenile.  Because Petitioner failed to name Richard as a Respondent on the summons and to serve Richard with a copy of the summons and petition, the trial court failed to obtain subject matter jurisdiction and its termination order must be vacated. 

North Carolina General Statutes Section 7B-1106 states in pertinent part as follows:

...upon the filing of the petition, the court shall cause a summons to be issued.  The summons shall be directed to the following persons or agency, not otherwise a party petitioner, who shall be named as respondents:

(5)   The juvenile.

N.C. GEN. STAT. Sec. 7B-1106(a)(5).  No court authorization was needed for a summons to issue as to Richard  See N.C. GEN. STAT. Sec. 7B-1106.  By operation of law, the juvenile is a Respondent to any action to terminate parental rights as to that child and a summons must be issued for the juvenile who is the subject of a petition.  See N.C. GEN. STAT. Sec. 7B-1106(a)(5). “Where no summons is issued the court acquires jurisdiction over neither the persons nor the subject matter of the action.”  In re Mitchell, 126 N.C. App. 432, 433, 485 S.E.2d 623, 624 (N.C.App.  1997), citing Swanson v. Assurance Co., 33 N.C. App. 458, 465, 235 S.E.2d 792, 797 (N.C.App.  1977).  “Failure to issue a summons within 5 days of the filing of the complaint causes the action to abate, and the action is deemed to never have been commenced.  See Conner Bros. Mach. Co. v. Rogers, 177 N.C. App. 560, 562, 629 S.E.2d 344, 345 (N.C.App.  2006).  “Where an action is deemed never to have commenced, a trial court necessarily lacks subject matter jurisdiction.” Id. at 345. (citing In re A.B.D., 173 N.C. App. 77, 85, 617 S.E.2d 707, 713 (2005)). “Jurisdiction of the court over the subject matter of an action is the most critical aspect of the court’s authority to act.” In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (N.C.App.  2003) (citations omitted).  “Jurisdiction is the power of a court to decide a case on its merits; it is the power of a court to inquire into the facts, to apply the law, and to enter and enforce judgment.”  In re C.T. and R.S., 182 N.C. App. 472, 473, 643 S.E.2d 23, 24 (N.C.App. 2007) citing Jones v. Brinson, 238 N.C. 506, 509, 78 S.E.2d 334, 337 (1953) (citations omitted).  

In re C.T. and R.S. involved a termination petition filed by Forsyth County Department of Social Services against a mother of two minor children, C.T. and R.S.  The petition to terminate parental rights was captioned with the names of both R.S. and C.T., but the summons that was issued referenced only C.T.  This Court affirmed the order terminating mother’s parental rights as to C.T. but vacated the order terminating mother’s rights as to R.S.:

The appellees argue that respondent waived the issue of jurisdiction by participating in the hearing and failing to object to the service of process.  In support of their position, appellees cite cases addressing a party’s waiver of personal jurisdiction. . . . The issue in the instant case, however, concerns subject matter jurisdiction. We observe, too, that appellees have not articulated any argument addressing the fact that the summons in the instant case did not mention or reference R.S. Nor have they cited any case holding that subject matter existed where a statutorily required summons was not issued regarding a proceeding concerning a juvenile, a situation different from that presented by technical defects in the service of a summons. Id.  

In the instant case, Petitioner failed to reference Richard 

on the summons issued on January 30, 2008 as required by N.C. GEN. STAT. Sec. Stat. 1106(a)(5) (App.  6-7, Rp.  181-182).  Accordingly, the April 29, 2008 order terminating Respondent’s parental rights as to Richard must be vacated as the trial court never obtained subject matter jurisdiction over the matter pertaining to the juvenile.

This Court issued an Opinion in the case of In re K.A.D., 
      N.C.App.     , 653 S.E.2d 427, 428-429 (N.C.App.  2007) which held that the failure to issue a summons to a juvenile in a termination case divests the trial court of subject matter jurisdiction.  This Court in a later holding further ruled that the failure to serve a summons on a juvenile in a termination case also divests the court of subject matter jurisdiction.  See I.D.G., 
     N.C.App.     , 655 S.E.2d 858, 859 (N.C.App.  2008).  However, as an officer of the court, there is a split in the line of these cases by a holding by this Court which held that the naming of the juvenile in the caption of the summons combined with service upon the Guardian Ad Litem is sufficient to establish subject matter jurisdiction.  See In re J.A.P.,       N.C.App.      , 659 S.E.2d 14, 17 (N.C.App.  2008).  This split in these cases was recognized by Judge Stroud in her dissent in the recent cases of In re S.D.J,       N.C.App.      ,      S.E.2d       (N.C.App.  2008)(2008 WL 4006698 - Sept. 2, 2008) and In re N.C.H., ,       N.C.App.      ,         S.E.2d       (N.C.App.  2008)(2008 WL 4006714 - Sept. 2, 2008).  It appears that the Supreme Court will make a ruling on this issue on appeal based upon the dissents in those two cases.  Therefore, the Respondent is preserving this issue and argues that the trial court did not have subject matter jurisdiction over the termination proceeding.

In this instance, the trial court’s findings of fact and conclusions of law that it had jurisdiction over this termination  proceeding was error.  The trial court’s findings contradicted the requirement of 7B-1106(a)(5) by holding that the caption which listed the juvenile’s name combined with the juvenile’s Guardian Ad Litem being listed and served as a Respondent was sufficient to meet the statutory mandate of the Juvenile Code.  This statute specifically requires that the juvenile be listed as a Respondent and that the juvenile be served with the summons and petition.  Therefore, the order terminating Bill’s parental rights should be vacated because a civil summons was not issued nor served on the juvenile Richard.    

VI.
THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY FAILING TO GRANT B.R.E.’S REQUEST FOR A PATERNITY TEST AT THE ONSET OF THE JUVENILE ACTION AS REQUIRED BY STATUTE.
Assignment of Error, No. 47, Rp. 78, 157; Tp. 43, line 10 through Rp. 43, line 19.

A main purpose of the Juvenile Code is “[t]o provide for services for the protection of juvenile by means that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence.  N.C. GEN. STAT. Sec. 7B-100(3)(emphasis added).  This Court and other courts have recognized the constitutional protection afforded family relationships.  See e.g., In re Webb, 70 N.C.App. 345, 350, 320 S.E.2d 306, 309(N.C.App.  1984)(“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.”(quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-504).

In this instance, the trial court did not respect the sanctity of the Respondent’s family when it failed to order a paternity test in order to determine whether the Respondent was in fact the father of Richard.  First, the Respondent would like to note that in the first adjudication hearing, J.L. was alleged and found to be the father of Richard.  (Rp.  10-11, 30).  However, when a second Juvenile Petition was filed on June 14, 2006 which alleged once again that Richard was in the state of neglect, the second adjudication order found that the Respondent Bill instead of J.L. was the father of Richard.  (Rp.  38-40, 78).  Bill requested that the trial court perform a paternity test to confirm or deny whether he was in fact the father of Richard at the second adjudication hearing.  (Rp.  78).  However, despite the findings by the trial court that initially found that J.L. was the father of Richard and even though it later found that Bill was the father, the trial court did not order paternity testing in violation of the North Carolina General Statutes Section 8-50.1(B1).  (Rp.  81-82).  The trial court at a review hearing on May 7, 2007 still denied the Respondent his statutory right to a paternity test despite the fact that Bill continued to deny that he was the father of Richard and although the trial court specifically found that the Respondent did not participate in any case plan of Family Service due to his denial of paternity.  (Rp.  139, 140).  The trial court’s failure to order a paternity test at the onset of the case was error warranting the reversal of the termination order.  

Generally, a paternity test is permitted when a dispute over paternity arises:

In the trial of any civil action in which the question of paternity arises, the court shall, on motion of a party, order the mother, the child, and the alleged father-defendant to submit to one or more blood or genetic marker tests, to be performed by a duly certified physician or other expert...

N.C. GEN. STAT. Sec. 8-50.1(b1)(emphasis added).  In State v. Fowler, the North Carolina Supreme Court noted “there can be no doubt that a defendant’s right to a blood test is a substantial right and that, upon defendant’s motion, the court must order the test when it is possible to do so.”  State v. Fowler, 277 N.C. 305, 309, 177 S.E.2d 385, 387 (1970)(emphasis added).  The Respondent’s substantial right to a paternity test was abridged when the trial court refused to grant Bill’s request for the paternity test at the onset of the juvenile action.  

At the termination proceeding, the social worker testified that while Richard has been in their custody, Bill has not had any contact with his son and that he has not sent him any cards, letters or gifts.  (Tp.  20).  Moreover, she testified that the Respondent did not pay for any portion of the cost of care for his son while he was in foster care.  (Tp.  22, 29).  This testimony was used to establish the grounds for termination of the Respondent’s parental rights.

However, Bill testified that he was told on several different occasions by Richard’s mother that he was not the father of Richard.  (Tp.  43).  He stated that the circumstances surrounding Richard’s mother gave credibility to her statement that he was not the father and he did not believe that he was his father.  (Tp.  43).  The Respondent further testified that he requested paternity testing at the onset of the case and has given his DNA on three occasions.  (Tp.  43).  He has been trying for years to find out if Richard was in fact his son.  (Tp.  43).  Bill stated that he would have had a relationship with Richard if he knew that he was his son.  (Tp.  43-44).  Taking into consideration that: 1) J.L. was initially alleged and found to be Richard’s father (Rp.  10-11, 30); 2) the mother informed the Respondent that he was not the father of Richard (Tp.  43); 3) the Department informed Bill that Richard was none of his business since he was not the father (Tp.  46);  4) the Department informed Bill’s mother that the child was not Bill’s and that she needed to stay away (Tp.  57); and 5) that Richard’s grandfather told Bill to not to bother them and that Richard was not his (Tp.  47); it would be unreasonable for the Respondent to believe that he was Richard’s father without a paternity test.

At a permanency planning review hearing on November 6, 2007,  the Respondent still continued to dispute paternity and requested paternity testing again.  (Rp.  155-156).  The trial court finally ordered paternity testing at this hearing.  (Rp.  157).  However, the trial court’s ruling at this late date prejudiced the Respondent because the trial court ordered that adoption/termination of parental rights should be the permanent plan for Richard at the time the paternity test was ordered.  (Rp.  156-158).  A paternity test at this point was useless since reunification was not the permanent plan for this family and because the court was heading for termination of parental rights.   
Since the permanent plan was changed to adoption, a Petition to terminate parental rights was filed on January 30, 2008.  (Rp.  183).  But, the paternity test had not been completed at the time of the filing of the Petition.  Bill’s social worker stated that she received the results of a paternity test a month and half prior to the termination hearing and the results showed that there was a 99.96 percent probability that Bill was in fact the biological father of Richard.  (Tp.  13).  Once the worker received the results of the paternity test, she then wrote a letter to Bill approximately two weeks prior to the termination hearing informing him of the results of the paternity test .  (Tp.  14).  At this late point, the Respondent was not in a position to establish a sufficient relationship with his son to prevent the trial court from finding that grounds existed to terminate his parental rights since he did not know that he was in fact Richard’s father until two weeks prior to the termination proceeding.     

One of the purposes of the Juvenile Code is to provide standards for removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.  N.C. GEN. STAT. Sec. 7B-100(4).  Moreover, the Code’s purpose is to provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents.  N.C. GEN. STAT. Sec. 7B-100(1).  These purposes were defeated when the trial court failed to order the paternity test at the onset of the case.  Because there was a legitimate question as to whether Bill was the father of Richard, the test was needed to determine who was in fact the father of Richard.  It would be unreasonable for the Respondent to believe that he was the father of Richard without the paternity test based upon the facts in this case.  Although the paternity statute was enacted to resolve paternity issues in these types of case, the trial court erred in not following the statute. The failure to order the test created an inappropriate and unnecessary separation of Richard from his father which led to the termination of the Respondent’s parental rights.

 
As stated in the Fowler case, it is a Respondent’s

substantial right to have a paternity test.  State v. Fowler, 277 N.C. 305, 309, 177 S.E.2d 385, 387 (1970).  However, Bill’s substantial right to a paternity test and his right to have a relationship with his son was denied when the trial court did not order a paternity test at the onset of the case.  The Respondent was prejudiced by the court’s failure to order a paternity test since he had no reason to believe that he was in fact the father of Richard and therefore, he did not establish a relationship with Richard prior to the termination proceeding.  Because Bill did not believe that Richard was his son, grounds for termination existed because he did not support nor contact his child.  If the trial court ordered the paternity test at the onset of the case, the Respondent would have maintained a relationship with this son and his parental rights would not have been terminated.  (Tp.  43-44).  The purpose of paternity statute and the Juvenile Code was thwarted due to the trial court’s failure to order a paternity test at the onset of the juvenile case and therefore, the order terminating his parental rights should be vacated.   


CONCLUSION

For the reasons stated above, the appellant respectfully

requests that the judgment and order upon the termination of parental rights hearing be vacated and the case dismissed, or in the alternative, that the order be vacated and the case remanded. 

Respectfully submitted, this the 22nd day of September, 2008.
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�R.A.E. will hereinafter be referred to as Richard.


�B.R.E. will hereinafter be referred to as Bill.


�Please note that the termination order’s file number is 02 J 218 and the underlying juvenile file number is 02 J 219.  The undersigned has been informed by the clerk that a mistake was made in the file numbers and that is why there is a discrepancy between them throughout the file.  References to both of these two file numbers concern the juvenile Richard


�This Court held in In re A.J.H.-R. that the initials “MH” and “MHenderson” were not sufficient signatures within the meaning of the statue to validate a juvenile petition.  See In re A.J.H.-R., 184 N.C.App. 177, 179, 645 S.E.2d 791, 792 (N.C.App.  2007).


�The Second Juvenile Petition lists James D. Bumgarner as the Petitioner and not “L.B.”.  (App.  1, Rp. 38).


�Respondent-Appellant’s counsel has filed a Motion To Amend The Filed Record simultaneously with the filing of this brief in which the Respondent requested that this Court allow the additional assignments of error Numbers 48 and 49 to be amended to the filed Record.





