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Questions Presented

1. WHETHER THE TRIAL COURT ERRED IN USING THE WRONG STANDARD TO EVALUATE WHETHER GROUNDS EXISTED TO TERMINATE THE MOTHER’S PARENTAL RIGHTS UNDER N.C. GEN. STAT. § 7B-1111(a)(2)?

2. WHETHER THE TRIAL COURT ERRED IN HOLDING THE HEARING TO TERMINATE THE MOTHER’S PARENTAL RIGHTS BECAUSE THE TRIAL COURT HAD NOT OBTAINED PERSONAL JURISDICTION OVER THE MOTHER FOR THE HEARING TO TERMINATE HER PARENTAL RIGHTS?

3. WHETHER THE TRIAL COURT ERRED IN FAILING, OVER OBJECTION, TO CONTINUE THE HEARING TO TERMINATE THE MOTHER’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1109(D) ON THE GROUNDS THAT GOOD CAUSE WAS SHOWN AND THE BEST INTEREST OF THE MINOR CHILD REQUIRED THAT THE MATTER BE CONTINUED?

4. WHETHER THE TRIAL COURT ERRED BY FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE MOTHER’S PARENTAL RIGHTS AND THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILD TO TERMINATE HER MOTHER’S PARENTAL RIGHTS?

5. WHETHER THE TRIAL COURT ERRED IN FAILING TO FOLLOW STATUTORY TIMELINES REQUIRING IT TO REDUCE ORDERS FROM REVIEW HEARINGS, PERMANENCY PLANNING HEARINGS, ADJUDICATION AND DISPOSITION ORDERS TO WRITING, SIGN THEM AND ENTER THEM WITHIN THIRTY DAYS?

Statement of the Case

Respondent-appellant mother is the natural mother of the minor child P.L.P.  P.L.P.’s parents never married, and the father is currently incarcerated.

The Buncombe County Department of Social Services [hereinafter referred to as “DSS”] filed a petition on November 5, 1999 alleging that the minor child and her half-sister, were neglected juveniles.  R pp. 4-9  DSS had prior involvement that year and in 1995 with the juveniles, who were living with their mother.  At a hearing on January 19, 2000, the parents denied, but did not object to the allegations in the petition or to the court’s finding that the children were neglected.  R p. 12  This order was entered on February 22, 2000.  Although the children were adjudicated neglected, they remained in their mother’s custody.  R p. 15  The minor children remained with their mother, with DSS providing protective supervision, until December 13, 2000, when the court ordered that the minor children remain with their mother and the juvenile file closed.  R p. 25

On May 9, 2002, DSS again filed a petition alleging that the minor children were neglected juveniles, and this time, DSS obtained a nonsecure custody order.  R pp. 28-31  The petition alleged that the mother had been hospitalized that year for psychiatric problems, and the children had been placed with the mother’s cousin.  The petition further alleged that the mother left her cousin’s home and attempted to take the children with her.  The cousin did not know where the mother was, and DSS found another kinship placement with the mother’s brother and sister-in-law.  When the sister-in-law’s doctor said she could not care for the children, DSS sought a nonsecure order.  On June 27, 2002, the mother consented to the adjudication that the children were neglected based on the allegations in the petition.  R p. 49  The court ordered that the minor child’s half-sister be placed with that child’s father, and the minor child at issue here remain in foster care.  The court ordered that the mother obtain a psychological evaluation and follow the recommendations, obtain a safe home, pay child support and complete parenting classes.  R p. 55  This adjudication judgment and disposition order was signed on September 20, 2002.

On October 7, 2002, the court held a permanency planning and review hearing.  The court ordered that the minor child’s half-sister be returned to her father and juvenile file on that child closed.  R pp. 59-60  The permanent plan for P.L.P. remained reunification with her mother, r p. 60, until December 16, 2002.  At that time, the court began allowing P.L.P to have unsupervised with the mother’s brother and sister-in-law.  At the May 5, 2003 Permanency Planning and Review hearing, the court sanctioned P.L.P.’s placement with her uncle and ordered that her juvenile file be inactive.  R p. 107


On May 16, 2003, however, DSS filed a new petition alleging that P.L.P. was a neglected juvenile in her uncle’s home and based on her uncle’s domestic violence and substance abuse, r pp. 78-81, and obtained a nonsecure custody order.  At the July 17, 2003 Adjudication hearing, the mother consented to the court’s finding that P.L.P. was a neglected juvenile based on the allegations in the petition.  R p. 119  The court ordered that DSS proceed with filing a petition to terminate the parental rights of P.L.P.’s parents.  R pp. 122, 124


On September 17, 2003, DSS filed a petition to terminate the parents’ parental rights.  R pp. 128-139  DSS mailed the Notice of Termination of Parental Rights Hearing by certified mail on the mother’s attorney and to another address.  R pp. 156, 158, 160  DSS did not obtain service by certified mail on the mother at any address other than through her attorney.  R p. 160-163  


On January 23, 2004, the Court held the hearing on the Motion to Terminate Parental Rights.  The mother was not present.  R p. 164  The trial court ordered, over objection, that it had jurisdiction over the mother through its service only on her attorney.  R p. 165  The trial court also denied the motion by the mother’s attorney to continue the proceedings.  R p. 165  The trial court ordered that the parental rights of both parents be terminated.  R p. 172  This order was signed on March 22, 2004 and filed on March 23, 2004.


P.L.P.’s mother filed a timely Notice of Appeal on April 2, 2004.  R p. 199-2000  Appellate counsel was appointed on April 14, 2004.  R p. 196  The court extended the time for the production of the transcript until July 7, 2003.  The Record on Appeal was served on August 26, 2004.  The printed Record on Appeal was mailed on September 9, 2004.    

Statement of the Facts

P.L.P. is the minor daughter of the parents involved in this case.  P.L.P.’s parents never married, but the mother has other children from a prior relationship.  P.L.P. lived with entire life with her mother and half-sister until DSS removed her from her mother’s custody in 2002.  P.L.P.’s father has been incarcerated since 2000 and will remain incarcerated throughout P.L.P.’s childhood.

P.L.P.’s mother worked with DSS the first times it was involved, and DSS closed it files, leaving P.L.P. in her care.  Later, however, Ms. Thomas was hospitalized for addiction and mental illness.  DSS eventually obtained a nonsecure order.  P.L.P. never returned to her mother’s custody  P.L.P.’s half-sister went to live with her father.  

DSS placed P.L.P. with the mother’s brother and sister-in-law in 2003.  Ms. Thomas was able to see her daughter in her brother’s discretion.  R p. 107  About two weeks later, however, DSS obtained a nonsecure order for P.L.P. – not because of any actions taken by Ms. Thomas, but because of alleged domestic violence and substance abuse by Ms. Thomas’ brother.  Soon thereafter, DSS sought to have P.L.P. adjudicated neglected and to terminate Ms. Thomas’ parental rights.

Although Ms. Thomas had previously been represented by counsel, she was appointed a new attorney in May 2003 when DSS removed custody from her brother.  Although her new attorney had not been able to have much contact with her, and despite the fact that DSS was able to serve Ms. Thomas personally with the Motion in the Cause to Terminate her parental rights only one week before the hearing, the hearing to terminate her parental rights was not continued.  The court terminated Ms. Thomas’ parental rights without Ms. Thomas being present and with her having knowledge that DSS was seeking to terminate her parental rights for only a few days.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Respondent-appellant mother appeals this matter as of right after termination of her parental rights in District Court.  N.C. Gen. Stat. § 7A-27(c); N.C. Gen. Stat. § 7B-1113.

Argument

I. THE TRIAL COURT ERRED IN USING THE WRONG STANDARD TO EVALUATE WHETHER GROUNDS EXITED TO TERMNATE THE MOTHER’S PARENTAL RIGHTS UNDER N.C. GEN. STAT. § 7B-1111(a)(2).

Assignment of Error 1

R pp. 170, 171

T pp. 127, 129

The trial court can terminate the parental rights of a person who willfully leaves a child in foster care for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions that led to the child’s removal. N.C. Gen. Stat. § 7B-1111(a)(2).  Moreover, parental rights cannot be terminated under this section for the sole reason that a parent cannot provide for the child on account of her poverty.  Id.


Here, the trial court articulates the wrong standard to be used to determine whether grounds exist to terminate P.L.P. mother’s parental rights.  The trial court states that the mother has willfully left P.L.P. “in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the Court that reasonable progress under the circumstances has been made within 12 months in correcting those conditions which led to the removal of the [juvenile]”.  R p. 170, Finding of Fact 50; R p. 171, Conclusion 4, emphasis added.  The statute was amended in 2001, however, effective January 1, 2002 and applicable to all actions pending or filed on or after that date to delete the “within the twelve (12) months” language highlighted above.  This action was filed in September 2003.  Therefore, the trial court could consider all evidence at any time regarding P.L.P.’s mother’s efforts to improve the conditions that led to P.L.P’s removal.  By restricting itself to considering only evidence from October 2002 to September 2003, the trial court utilized the wrong standard to terminate the mother’s parental rights.

II.
THE TRIAL COURT ERRED IN HOLDING THE HEARING TO TERMINATE THE MOTHER’S PARENTAL RIGHTS BECAUSE THE TRIAL COURT HAD NOT OBTAINED PERSONAL JURISDICTION OVER THE MOTHER FOR THE HEARING TO TERMINATE HER PARENTAL RIGHTS.

Assignments of error 2, 3, 5, 14, 23

R pp. 165, 171

T pp. 3-7, 9-12


At the hearing to terminate parental rights, the trial court ruled, over objection, that service by certified mail on the mother’s attorney was sufficient to obtain jurisdiction over the mother.  This ruling is in error, and the trial court never obtained jurisdiction over the mother.


It is undisputed that the Department of Social Services filed a Motion in the Cause to terminate the mother’s parental rights and served it on the mother’s attorney.  R p. 162  It also appears that the Department of Social Services sought to serve Ms. Thomas personally and was able to accomplish such service on January 16, 2004, about a week before the hearing.  T p. 4  The Motion in the Cause included the notice required by N.C. Gen. Stat. § 7B-1106.1, which informed Ms. Thomas that she had thirty days to file an Answer.  The record is silent as to whether the Motion served on Ms. Thomas also included the Notice of Hearing for January 23, 2004.  Ms. Thomas was not present in court on January 23, 2004 for the hearing in which her parental rights were terminated.


Ms. Thomas’ trial attorney argued that Ms. Thomas had to be served personally pursuant to N.C. Gen. Stat. § 7B-1102.  That statute provides that a Motion to Terminate a parent’s parental rights in a pending case must be served personally and not just on the parent’s attorney of record when “two years [have] elapsed since the date of the original action”.  The trial court ruled that the “original action” in this matter began on May 2002; therefore, service on Ms. Thomas’ attorney was sufficient.  T p. 7  Because the “original action” in this matter actually began in 1999, more than two years before the Department of Social Services filed a Motion in the Cause to Terminate the mother’s parental rights, the trial court never obtained jurisdiction over the mother.


DSS first filed a petition to alleging that P.L.P. was neglected on November 5, 1999.  R pp. 4-9  On January 19, 2000, the trial court entered an order adjudicating P.L.P. a neglected juvenile.  R p. 12  P.L.P. remained with her mother, however, and DSS closed its file in December 2000.  R p. 25  On May 9, 2002, DSS again filed a petition alleging that P.L.P was a neglected juvenile.  DSS also obtained a nonsecure custody order.  R pp. 28-31  P.L.P. was adjudicated a neglected juvenile on June 27, 2002.  R p. 49  P.L.P. never returned to her mother’s custody.


On December 16, 2002, the trial court changed the permanent plan for P.L.P. from reunification with her mother.  R p. 60  On May 5, 2003, the trial court ordered that P.L.P be placed with her aunt and uncle and ordered that her juvenile file be placed on inactive status.  R p. 107  Just a couple of weeks later, DSS filed yet another petition alleging P.L.P. to be a neglected child based on her uncle’s actions and obtained a nonsecure custody order.  R pp. 78-81  P.L.P. was adjudicated neglected, and DSS filed the Motion to Terminate Parental Rights on September 17, 2003.  R pp. 126-139  The hearing on the Motion to Terminate the Mother’s parental rights was held on January 23, 2004.  


The “original action” for purposes on N.C. Gen. Stat. § 7B-1102 began in November 1999.  Therefore, personal service on Ms. Thomas was required.  Once personal service was obtained in January 2004, Ms. Thomas should have been given an opportunity to file an Answer and take other steps to protect her parental rights.


DSS first began its involvement with P.L.P. prior to actually filing a petition to have her adjudicated neglected.  Once DSS filed the first petition, however, it maintained involvement with the family.  When DSS brought later petitions, including the Motion to Terminate the Mother’s parental rights, it maintained the court file number beginning with the year “99”.  The social worker testified at the hearing to terminate Ms. Thomas’ parental rights of DSS involvement beginning in 1995.  T pp. 15-23  The prior adjudication of neglect serves as a basis for terminating the mother’s rights now.  Clearly, DSS considered that its involvement with P.L.P. and DSS was ongoing from 1999 until the hearing to terminate her parental rights.  The fact that DSS did not remove P.L.P. from her mother’s custody until after it filed a second petition alleging that P.L.P. was neglected in 2002 does not mean that this second petition was the “original action” for purposes of N.C. Gen. Stat. § 7B-1102.  In that petition, DSS relied on information from the first petition and even from as early as 1995.  R pp. 29-30  In particular, DSS relied on the allegations that Ms. Thomas had “overdosed” and was in the hospital in early January 2002.  She had a psychiatric evaluation on January 5, 2002 indicating concerns.  DSS substantiated the report of neglect and provided services to Ms. Thomas, even though it did not file the petition until May 2002.  R pp. 26-30


Because DSS relied on its involvement with P.L.P. and her mother from 1995 to the time it filed the Motion to Terminate her Parental Rights, r pp. 128-133, the “original action” in this case began in 1999.  It is unfair to allow DSS to claim on the one hand that this case did not start until May 2002 when it filed the second petition alleging P.L.P. to be neglected while on the other hand using information against Ms. Thomas from as early as 1999, when it filed the first petition alleging P.L.P. to be neglected, and before.


Allowing DSS to pick and choose the date of the “original action” is also unfair and prejudicial to parents because DSS has significant control on when to file a Motion to Terminate a parent’s parental rights.  DSS could manipulate the hearing dates so that it would not be required to give personal service at a time the statute contemplates personal service on a parent.  


Because the Motion to Terminate the mother’s parental rights in this matter was more than two years from the date of the “original action”, the trial court did not obtain jurisdiction over the mother until January 16, 2004.  At a minimum, the mother should have been accorded her thirty days to answer and to take other steps to protect her parental rights.

III.
THE TRIAL COURT ERRED IN FAILING, OVER OBJECTION, TO CONTINUE THE HEARING TO TERMINATE THE MOTHER’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1109(D) ON THE GROUNDS THAT GOOD CAUSE WAS SHOWN AND THE BEST INTEREST OF THE MINOR CHILD REQUIRED THAT THE MATTER BE CONTINUED.


R p. 165


Assignments of Error 4, 7


T pp. 3-12


North Carolina General Statute § 7B-1109(d) allows the trial court to continue the hearing to terminate a parent’s parental rights for good cause shown.  Here, Ms. Thomas was not present at the January 23, 2004 hearing to terminate her parental rights, and she received personal notice of the fact that DSS was seeking to terminate her parental rights only one week before.  That notice would have included notice that she had thirty days to file an Answer or take other steps to protect her parental rights.  The record is silent as to whether Ms. Thomas was served personally with notice of the January 23, 2004 hearing.


Even if DSS did obtain personal jurisdiction over Ms. Thomas well prior to the hearing by serving her attorney, good cause certainly existed to continue the hearing until at least thirty days after Ms. Thomas received personal service.  It is one of the goals of the juvenile code to “protect all juveniles from the unnecessary severance of a relationship with biological or legal parents”.  N.C. Gen. Stat. § 7B-1100 (2).  Requiring the hearing to terminate the mother’s parental rights to go forward when it is undisputed that the mother did not receive personal service until one week prior to the hearing date does not protect children from unnecessary severance of a relationship with that parent.

IV.
THE TRIAL COURT ERRED BY FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE MOTHER’S PARENTAL RIGHTS AND THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILD TO TERMINATE HER MOTHER’S PARENTAL RIGHTS.

Assignments of Error 9, 10, 11, 12, 13, 18

R pp. 165-72

T pp. 35, 37-49, 75, 127, 129


The trial court found that grounds existed to terminate Ms. Thomas’ parental rights under N.C. Gen. Stat. § 7B-1111 (a)(1)(neglect); (a)(2), failing to show progress; (a)(3), failing to pay child support; and, (a)(7), abandonment.  As noted above in Section I, the trial court used the wrong standard in evaluating whether grounds existed to terminate Ms. Thomas’ parental rights under § 7B-1111(a)(2).  The trial court also erred in finding that other grounds existed as well.


There is no evidence that Ms. Thomas was “physically and financially able” to pay a portion of the minor child’s child support.  Any failure on her part to do so, therefore, cannot constitute grounds to terminate her parental rights.  The social worker was not aware whether Ms. Thomas was working at the time of the hearing or whether she was able to work.  T pp. 47-49 The only evidence presented at the hearing regarding the mother’s ability to work was that she had “severe mental health issues”.  T p. 44  The trial court found Ms. Thomas had undergone a psychiatric evaluation that showed she suffered from severe borderline personality disorder, polysubstance abuse and dependency, major depression, post-traumatic stress disorder, and severe family problems.  R p. 168, Finding of Fact 32  Ms. Thomas had been hospitalized at that time due to her drug addiction and overdose.  Id.  Given that the only evidence of Ms. Thomas’ ability to work is that she suffers from many mental health problems, it was error for the trial court to conclude that she was physically able to work and willfully failing to pay child support for her daughter.


The trial court also erred in finding that grounds existed to terminate the mother’s parental rights on the bases of neglect and abandonment.  The mother did not have proper notice of the hearing and did not have the opportunity to file an Answer or otherwise participate in the hearing.  Ms. Thomas was not able to present any evidence she might have had.  The trial court erred in holding the hearing and in concluding that grounds existed to terminate her parental rights.  


Only after establishing that grounds exist to terminate a person’s parental rights may the trial court determine whether termination is in the best interest of the child.  N.C. Gen. Stat. § 7B-1110(a) and (b).  This decision is reviewed by an abuse of discretion standard.  Bost v. Van Northwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994), app. dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995).  Here, because no grounds existed to justify termination, the trial court should not have considered whether it was in the best interest of the minor child to terminate her mother’s rights.

V.
THE TRIAL COURT ERRED IN FAILING TO FOLLOW STATUTORY TIMELINES REQUIRING IT TO REDUCE ORDERS FROM REVIEW HEARINGS, PERMANENCY PLANNING HEARINGS, ADJUDICATION AND DISPOSITION ORDERS TO WRITING, SIGN THEM AND ENTER THEM WITHIN THIRTY DAYS.


Assignments of error 20, 21, 22

R pp. 48-55, 56-60, 61-64, 66-69, 104-07, 164-172

North Carolina’s Juvenile Code was amended effective January 1, 2002 to require that orders in hearings be reduced to writing, signed and entered timely.  For example, orders from review hearings “must be reduced to writing, signed and entered within 30 days of the completion of the hearing.”  N.C. Gen. Stat. § 7B-906(d).  Similarly, North Carolina General Statute § 7B-907 requires that when custody is removed from a parent, the judge shall conduct a review hearing that is designated a permanency planning hearing within twelve months after the initial order removing custody.  Orders from permanency planning review hearings “shall be reduced to writing, signed, and entered no later than 30 days following completion of the hearing”.  N.C. Gen. Stat. § 7B-907(c).  After the petition or motion in the cause to terminate parental rights is filed, the Court must hold the adjudicatory hearing “no later than 90 days from the filing of the petition or motion unless the judge pursuant to subsection (d) of [§ 7B-1109] orders that it be held at a later time”.  N.C. Gen. Stat. § 7B-1109(a).  The adjudicatory order “shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.”  N.C. Gen. Stat. § 7B-1109 (e).  Similarly, any dispositional order terminating a parent’s parental rights “shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing”.  N.C. Gen. Stat. § 7B-1110(a).

This Court’s recently held in In re E.N.S., ___ N.C. App. ___, 595 S.E.2d 167 (2004) that the failure of DSS to follow the timelines related to terminating parental rights is not reversible error.  Discretionary review has been sought, but the North Carolina Supreme Court has not ruled on the petition for discretionary review at this point.  The E.N.S. court held that no prejudice was claimed or shown by the parties by the trial court’s entry of orders a few days after the statutory deadline.  

Assuming that a party must show prejudice when the trial court fails to follow the mandatory language in the statute, then Ms. Thomas was prejudiced here.  The legislative intent behind the statutes regarding termination of parental rights is to prevent unnecessary severance of the bond between parents and their children.  N.C. Gen. Stat. § 7B-1100.  Here, at the May 5, 2003 permanency planning hearing, the trial placed P.L.P. with her uncle and placed the juvenile file on inactive status.  R pp. 104-104  This order was not signed, however, until June 23, 2003.  Yet on May 16, 2003, DSS filed a new juvenile petition and obtained custody of P.L.P, r pp. 78-81, and swiftly moved to have P.L.P. adjudicated neglected and to terminate Ms. Thomas’ parental rights.  

Complying with the statutory timelines furthers the purpose of the juvenile code, and the trial court’s failure to follow them here requires reversal. 
conclusion

For all the foregoing reasons, respondent-appellant mother respectfully requests that this Court reverse the decision of the trial court and remand the matter for proper service on the mother and a new hearing.  Respondent-appellant mother also requests that the trial court’s order be reversed because the trial court erred in finding that grounds existed to terminate her parental rights.

Respectfully submitted this the 11th day of October, 2004.
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