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QUESTIONS PRESENTED FOR REVIEW
I. DID THE TRIAL COURT ERR IN FAILING TO CONDUCT THE TERMINATION HEARING WITHIN NINETY (90) DAYS OF THE FILING OF THE TERMINATION PETITION, IN VIOLATION OF N.C.G.S. §7B-1109(a)?

II. DID THE TRIAL COURT ERR IN FAILING TO FILE THE TERMINATION ORDER WITHIN THIRTY (30) DAYS OF THE HEARING, IN VIOLATION OF N.C.G.S. §7B-1109(e) AND 7B-1110(a)?
III. DID THE TRIAL COURT ERR WHEN IT DENOMINATED LEGAL CONCLUSIONS TO BE FINDINGS OF FACT – SPECIFICALLY, FINDINGS OF FACT NOS. 25, 27, 28, 29, 30 and 31 – IN THE ORDER TERMINATING THE RESPONDENT-MOTHER’S PARENTAL RIGHTS?
IV. DID THE TRIAL COURT ERR IN TERMINATING THE RESPONDENT-MOTHER’S PARENTAL RIGHTS UNDER N.C.G.S. §7B-1111(a)(1), BASED ON LIKELIHOOD OF NEGLECT AND THE PROBABILITY OF THE REPETITION OF NEGLECT, WHEN THE FINDINGS OF FACT DO NOT SUPPORT THAT CONCLUSION?
                STATEMENT OF THE CASE

   
On 6 April 2006, the Burke County Department of Social Services filed a motion to terminate the respondent-parents’ rights to their two minor children (R pp. 4-9). The case came on for hearing before the Honorable John W. Dickerson, Judge Presiding in the District Court of Cumberland County, on the following dates: 30-31 October 2006, 1 November 2006, and 16 February 2007. An order terminating the respondent-parents’ rights to their children was filed on 11 April 2007 (R pp. 40-44). 

Respondent-parents filed notice of appeal from that order on 23 April 2007 (R p. 46). The record was filed in the Court of Appeals on 24 July 2007 and docketed on 25 July 2007. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

Respondent-mother appeals as a matter of right, pursuant to N.C.G.S. 7B-1001.

STATEMENT OF THE FACTS

Respondent-mother is the biological mother of N.S.P. and J.M.P., minor children (R p. 4). In the summer of 2003, respondent-mother left the minor children and their older sibling alone in a car. As a result, the older child died, and N.S.P. and J.M.P. sustained severe brain and other injuries. J.M.P. is developmentally delayed; N.S.P. is profoundly delayed and permanently disabled, and will likely require intensive on-going care  (R p. 5; T pp.22-23).  
The children remained in the care of the respondent-father while the respondent-mother was prosecuted for criminal charges related to the incident (T p. 150). After a period of being ordered to have no contact with the children, the respondent-mother was allowed to move back in with her family in January of 2004 (T p. 154). The children were adjudicated neglected in an order entered in March 2004, and the respondent-father was awarded legal and physical custody (R pp. 5, 71; T.1, p.8-9). In August, the court also extended the children’s custody to the respondent-mother (T p. 11). 
At a review hearing in November 2004, based on concerns that the children had missed some of their medical appointments and that the parents had attended counseling sessions inconsistently, 

the court gave custody of the children to Cumberland County Department of Social Services (CCDSS). However, the children were allowed to continue living with their parents (R pp. 71-72). 
In April 2005, the children were removed from their parents’ home and placed in specialized foster care after a permanency planning hearing. Issues cited by the court included the respondent-father’s lack of cooperation with random drug testing, a counselor’s assessment of the parents’ lack of progress in therapy, the respondent-mother’s nonchalance about oversleeping and picking up the children late from daycare, and the fact that J.M.P. arrived at daycare without his nebulizer. The respondent-parents were allowed supervised visitation, with unsupervised visitation at the discretion of the social worker (R pp. 76-78).
At a permanency planning hearing in December 2005, the court’s findings regarding the respondent-parents included the following: continued marijuana use by the respondent-father; lack of compliance with court-ordered counseling; lack of progress in counseling; inconsistent visitation; poor housekeeping; eviction from their home; lack of timeliness in court proceedings (R pp. 85-87). The court relieved CCDSS of further reunification efforts with the respondent-parents, and changed the permanent plan for the children to adoption or placement with court-approved caretakers (R p. 87).
In April, 2006, CCDSS filed a petition to terminate respondent-parents’ rights to the minor children. The petition recited four grounds for termination, pursuant to N.C.G.S. §7B-1111(a)(1),(2),(3) and (6) (R pp. 4-8).
The termination hearing was conducted on the following days: 30-31 October 2006, 1 November 2006, 16 February 2007. At the close of CCDSS’ evidence, counsel for the respondent-mother made a motion to dismiss the petition, arguing that CCDSS had failed to support their allegations of each of the grounds alleged (T pp. 480-490). The motion was denied by the trial court (T p. 503). Neither of the respondent-parents offered evidence in the adjudication portion of the hearing (T pp. 503-504). Closing arguments were presented on 1 November 2006 by counsel for all parties (T pp. 506-518). 
The termination hearing resumed on 16 February, with the court ordering that the recording of the closing arguments be played in open court, due to the time elapsed since the previous hearing (T pp. 618-619). The court subsequently found grounds for termination of respondents’ parental rights (T pp. 623-628). 

The disposition/best interest portion of the proceeding immediately followed (T p. 628). Both the respondent-parents testified (T pp. 628-679). Following the presentation of all evidence, the trial court concluded that termination of the respondent-parents’ parental rights was in the best interests of the minor children (T pp. 698-99). The Order to Terminate Parental Rights was signed by Judge Dickson on 10 April 2007, filed on 11 April, and served on the parties on 13 April 2007. Respondent-mother appeals from this order. 
ARGUMENTS
I. THE TRIAL COURT ERRED IN FAILING TO CONDUCT THE TERMINATION HEARING WITHIN NINETY (90) DAYS OF THE FILING OF THE TERMINATION PETITION, IN VIOLATION OF N.C.G.S. §7B-1109(a).
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R pp. 4-11, 40-45

Introduction

North Carolina General Statute §7B-1109(a) requires that the hearing to terminate parental rights must be held within ninety (90) days of the date upon which the petition is filed. In this case, the petition was filed on 6 April 2006, but the termination hearing was not commenced until 30 October 2006.
Standard of Review

The Standard of Review applied to the issue of prejudicial error resulting from untimely completion of statutory requirements in juvenile proceedings is that there must be a showing of prejudice before the untimeliness and statutory noncompliance will be deemed reversible error. In a recent case where the trial court failed to reduce its order to writing until approximately seven months after the termination hearing, the Court of Appeals reversed and remanded the matter. See In re L.E.B, K.T.B., 169 N.C.App. 375, 378-80 (2005) TA \l "In re L.E.B, K.T.B., 169 N.C.App. 375, 378-80 (2005)" \s "In re L.E.B, K.T.B., 169 N.C.App. 375, 378-80 (2005)" \c 1 .
Factual Background
The Cumberland County Department of Social Services (CCDSS) filed the petition to terminate the respondent-parents’ rights on 6 April 2006 (R p. 4). A TPR Pre-Hearing conference scheduled for 8 June 2006 was continued to 28 June, and then held open to 29 June 2006 (R pp. 23, 26). 

On that date, the Honorable John W. Dixon, District Court Judge, found that a request for a special session had been submitted “due to the complexity of the matter” (R p. 26). He also found that counsel for the respondents had filed motions which would be heard at the appropriate time, and that “this matter needs to be continued for further proceedings.” (R p. 26). Judge Dixon signed the request for a special session (R p. 24) and set a date for hearing the motions on 18 July 2006 (R p. 26). 

On 10 July 2006, the Honorable A. Elizabeth Keever, Chief District Court Judge, entered a Special Session Juvenile Order (R p. 25). This order scheduled the termination hearing for 30 October 2006 and assigned Judge Dixon to preside at that hearing. The order also provided for several other juvenile cases to be heard at the same special session: 03 JT 540, 541, 542, and 06 JA 117.

The termination hearing in the present cases (03 JT 496 and 497) did, in fact, commence on 30 October 2006, in front of Judge Dixon (R p. 40). Evidence in the adjudication portion of the hearing was heard on 30 and 31 October and on 1 November, at which time counsel made closing arguments (T pp. 506-518). 

On 2 November, the court convened, but only heard evidence regarding one of the other cases included in the Special Session order: 06 JA 117. That case regarded the adjudication of another, younger child of the respondent-parents in the present case, a child born after N.S.P. and J.M.P. were removed from the home (T pp. 518-618).
 At the close of the hearing on 2 November, the court apparently anticipated recommencing the hearings the following week (T p. 616). However, for reasons that aren’t explained in the record, the termination hearing was not resumed until 16 February 2007; on that day, the hearing concluded and the court terminated the respondent-parents’ parental rights (T p. 618). 

Applicable Principles 


The statutory time mandate in N.C.G.S. § 7B‑1109 pertaining to the adjudicatory hearing on termination states in relevant part:
(a)
The hearing on the termination of parental rights shall be conducted by the court sitting without a jury and shall be held in the district at such time and place as the chief district court judge shall designate, but no later than 90 days from the filing of the petition or motion unless the judge pursuant to subsection (d) of this section orders that it be held at a later time.


. . .

(d)  The court may for good cause shown continue the hearing for up to 90 days from the date of the initial petition in order to receive additional evidence including any reports or assessments that the court has requested, to allow the parties to conduct expeditious discovery, or to receive any other information needed in the best interests of the juvenile. Continuances that extend beyond 90 days after the initial petition shall be granted only in extraordinary circumstances when necessary for the proper administration of justice, and the court shall issue a written order stating the grounds for granting the continuance.
N.C.G.S. § 7B-1109(a) TA \l "N.C.G.S. § 7B-1109(a)" \s "N.C.G.S. § 7B-1109(a)" \c 2  and (d). Emphasis added.
The North Carolina Court of Appeals has held that the General Assembly's use of the word "shall" establishes a mandate, and failure to comply with the statutory mandate is reversible error. In re Eades, 143 N.C. App. 712, 713 (2001) TA \l "In re Eades, 143 N.C. App. 712, 713 (2001)" \s "In re Eades, 143 N.C. App. 712, 713 (2001)" \c 1 . See also, In re Alexander, 158 N.C. App. 522 (2003) TA \l "In re Alexander, 158 N.C. App. 522 (2003)" \s "In re Alexander, 158 N.C. App. 522 (2003)" \c 1 .

Violation of the clear mandate of a statute has been held by this Honorable Court, in previous times, to constitute error per se; see, e.g., In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003) TA \l "In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003)" \s "In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003)" \c 1 ; State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999) TA \l "State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)" \s "State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)" \c 1 ; Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993) TA \l "Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993)" \s "Richard v. Michna, 110 N.C. App. 817, 431 S.E.2d 485 (1993)" \c 1 ; State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988) TA \l "State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988)" \s "State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988)" \c 1 . More recently, however, the Court has required respondent-parents to demonstrate that, not only have they been prejudiced when the social services agency has failed to obey the clear mandate of a statute, by (for example) filing an order filed several months late, but that other parties to the case have been prejudiced as well.  See, e.g., In re J.L.K., 165 N.C. App. 311, 316, 598 S.E.2d 387, 391(2004) TA \l "In re J.L.K., 165 N.C. App. 311, 316, 598 S.E.2d 387, 391(2004)" \s "In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387 (2004)" \c 1 ; In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005) TA \l "In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)" \s "In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)" \c 1 ; In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005) TA \l "In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005)" \s "In re C.J.B. & M.G.B., 171 N.C. App. 132,  614 S.E.2d 368 (2005)" \c 1 .  This is despite the fact that parents have Constitutionally-protected rights, and the other parties do not (see supra at p.8).

Discussion

Here, the trial court failed to follow the mandatory statutory timetable in hearing the adjudication in this case. The 90-day deadline for conducting the termination of parental rights hearing passed on 5 July 2006. When the hearing actually commenced, on 30 October, it was 207 days after the petition had been filed; by the time the order terminating the respondent-mother’s rights was filed, 370 days had elapsed since the filing of the petition. 

The statute governing the timetable for termination proceedings provides a mechanism for extending the 90-day deadline, but here, the court did not follow the requirements for that extension. The statute mandates that such continuances shall be granted only in extraordinary circumstances when necessary for the proper administration of justice, and the court shall issue a written order stating the grounds for granting the continuance. N.C.G.S. § 7B‑1109. 

The trial court’s order from the 29 June 2006 TPR Pre-Hearing Conference (R p. 26) schedules a hearing on the respondents’ motions for 18 July 2006 – a date which is almost two weeks past the 90-day deadline. The order also grants a Request for Special Session, “due to the complexity of the matter”, which will presumably be set even farther past the deadline than the hearing on the motions. However, the trial court’s order granting this continuance does not state grounds which can be construed as the “extraordinary circumstances” required for a continuance by the statute. 

The subsequent Special Session Juvenile Order (R p. 25), filed on 7 July 2006 (three days after the 90-day deadline), does no better job of conforming to the requirements of the statute. This order sets the TPR hearing in these two cases for 30 October 2006 and schedules the hearing of four other cases for that term, as well, but states no grounds for the continuance. One can infer that the setting may be designed, at least in part, to increase the court’s efficiency, as from the transcript of the proceedings on 2 November 2006, we know that one of the four other cases heard at that setting (06 JA 117) was the adjudication of the younger sibling in this family (see T pp. 518-618). Certainly the efficiency gained by hearing all of this family’s cases at the same setting does not constitute the “extraordinary circumstances” required for a continuance past the 90-day deadline. In any case, without written findings by the court, scheduling the termination hearing to begin 207 days after the petition was filed is a failure to comply with N.C.G.S. §7B‑1109.

Further, respondent-mother maintains that this error prejudiced her as she sought to preserve her parental rights, as follows. 


The two children were placed in foster care in April 2005 (R p. 6). In March 2006, they were placed in a pre-adoptive placement (R p. 32). They had been in that placement approximately one month when CCDSS filed the petition to terminate their parents’ rights, in April 2006. By the time of the TPR hearing, in October 2006, the children had been in that placement for nearly eight months. 


In the order terminating the respondent-mother’s rights, the court heard evidence regarding the children’s current circumstances and it was clearly influential in the court’s decision. In the order, the court found that the children were “flourishing” in their placement; that the children had bonded with their placement providers and family members and that it was a good place for them to remain. (R p. 43). Clearly, the excessively long delay between the filing of the TPR petition and the hearing allowed those bonds to develop and strengthen in a way that would not have happened, had the hearing been properly held within the 90-day period allowed by the statute. The delay also served to weaken the bonds between the children and their family.

The long delay is also prejudicial to the other parties in this action. First and foremost, the children remain in legal limbo, unable to be reunified with their family or to move on, during the long pendency of the case. Secondly, CCDSS continues to be involved in the case, expending resources, because the legal issues have not been resolved. Finally, this delay negatively impacts the respondent-mother by extending her natural anxiety about the outcome of the case.

Conclusion

The trial court failed to follow the mandatory statutory timetable in hearing the adjudication in this case. This failure prejudices all parties to this action. The Court of Appeals should reverse the trial court’s order and dismiss the termination petition. 
II. THE TRIAL COURT ERRED IN FAILING TO FILE THE TERMINATION ORDER WITHIN THIRTY (30) DAYS OF THE HEARING, IN VIOLATION OF N.C.G.S. §7B-1109(e) AND 7B-1110(a).
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R pp. 40-45

Introduction

North Carolina General Statutes §7B-1109(e) and 7B-1110(a) both require that an order terminating parental rights must be filed within 30 days following completion of the termination hearing. In this case, the hearing was completed and the trial court issued its ruling on 16 February 2007, but the order terminating the respondent-mother’s rights was not filed until 11 April 2007. 
Standard of Review

The Standard of Review applied to the issue of prejudicial error resulting from untimely completion of statutory requirements in juvenile proceedings is that there must be a showing of prejudice before the untimeliness and statutory noncompliance will be deemed reversible error. In a recent case where the trial court failed to reduce its order to writing until approximately seven months after the termination hearing, the Court of Appeals reversed and remanded the matter. See In re L.E.B, K.T.B., 169 N.C.App. 375, 378-80 (2005) TA \s "In re L.E.B, K.T.B., 169 N.C.App. 375 (2005)" .
Factual Background


On 16 February 2007, the final day of the termination hearing which began in October 2006, the court ordered that the respondent-parents’ parental rights be terminated (R pp. 40-45). Counsel for the petitioner indicated that he would prepare the order, and the court asked that he submit a draft of the order to respondents’ counsel (T p. 701). 


The Order to Terminate Parental Rights indicates that a draft was provided to opposing counsel on 4 April 2007 (R p. 44). The order was signed by Judge Dickson on 10 April, filed on 11 April, and served on all parties on 13 April 2007 by counsel for the petitioner (R pp. 40-45).

Applicable Principles 


The statutory time mandate in N.C.G.S. § 7B‑1109(e TA \l "N.C.G.S. § 7B‑1109(e" \s "N.C.G.S. § 7B-1109(e" \c 2 ) pertaining to the adjudicatory hearing on termination states: 

(e)  The court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B‑1111 which authorize the termination of parental rights of the respondent. The adjudicatory order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing. If the order is not entered within 30 days following completion of the hearing, the clerk of court for juvenile matters shall schedule a subsequent hearing at the first session of court scheduled for the hearing of juvenile matters following the 30‑day period to determine and explain the reason for the delay and to obtain any needed clarification as to the contents of the order. The order shall be entered within 10 days of the subsequent hearing required by this subsection.

N.C.G.S. § 7B‑1109(e TA \s "N.C.G.S. § 7B-1109(e" ). Emphasis added.

N.C.G.S. §7B-1110(a TA \l "N.C.G.S. §7B-1110(a)" \s "N.C.G.S. §7B-1110(a)" \c 2 ), in relevant part, mandates the same 30-day deadline for filing the termination order after the hearing. It also outlines the requirements to have that period extended, in language identical to that of the statute excerpted above: 
 Any order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing. If the order is not entered within 30 days following completion of the hearing, the clerk of court for juvenile matters shall schedule a subsequent hearing at the first session of court scheduled for the hearing of juvenile matters following the 30‑day period to determine and explain the reason for the delay and to obtain any needed clarification as to the contents of the order. The order shall be entered within 10 days of the subsequent hearing required by this subsection.
N.C.G.S. §7B-1110(a) TA \s "N.C.G.S. §7B-1110(a)" . Emphasis added.
The North Carolina Court of Appeals has held that the General Assembly's use of the word "shall" establishes a mandate, and failure to comply with the statutory mandate is reversible error. In re Eades, 143 N.C. App. 712, 713 (2001) TA \s "In re Eades, 143 N.C. App. 712 (2001)" . See also, In re Alexander, 158 N.C. App. 522 (2003) TA \s "In re Alexander, 158 N.C. App. 522 (2003)" .

Violation of the clear mandate of a statute has been held by this Honorable Court, in previous times, to constitute error per se, see, e.g., In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003) TA \s "In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003)" ; State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999) TA \s "State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)" ; Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993) TA \l "Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993)" \s "Richard v. Michna, 110 N.C. App. 817,  431 S.E.2d 485 (1993)" \c 2 ; State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988) TA \s "State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988)" . More recently, however, the Court has required respondent-parents to demonstrate that, not only have they been prejudiced when the social services agency has failed to obey the clear mandate of a statute, by (for example) filing an order filed several months late, but that other parties to the case have been prejudiced as well.  See, e.g., In re J.L.K., 165 N.C. App. 311, 316, 598 S.E.2d 387, 391(2004) TA \s "In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387 (2004)" ; In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005) TA \s "In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)" ; In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005) TA \l "In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005)" \s "In re C.J.B. & M.G.B., 171 N.C. App. 132, 614 S.E.2d 368 (2005)" \c 1 .  This is despite the fact that parents have Constitutionally-protected rights, and the other parties do not (see supra at p.8).

Discussion

Here, the trial court failed to follow the mandatory statutory timetable in entering the order after the termination of parental rights hearing. The hearing concluded on 16 February, and the order was not filed until 11 April, but the statutory 30-day deadline for filing the order passed on 18 March 2007. 

The statutes governing the issuance of a termination order provide a mechanism for extending the 30-day period, but here, the court did not follow the requirements for that extension. The statutes require that if the termination order has not been entered within the required period, the clerk of court shall schedule a hearing at the first juvenile session following the expiration of the 30-day deadline. At that proceeding, the reason for the delay shall be determined and explained, and any needed clarification of the contents shall be made. Subsequently, the termination order must be entered within 10 days of such a hearing. N.C.G.S. § 7B‑1109(e TA \s "N.C.G.S. § 7B-1109(e" ) and §7B-1110(a).

Here, the record does not indicate that any such hearing was held after the 30-day period expired. Thus, respondent-mother maintains that the court failed to comply with the relevant provisions of these two statutes. Further, respondent-mother maintains that this error prejudiced her as she sought to preserve her parental rights. Delay in filing the order delayed the mother’s ability to seek appellate review. The delay also prejudices the other parties to the action, because it postpones resolution of the legal issues. 
Conclusion

The trial court failed to follow the mandatory statutory timetable in entering the termination order. This failure prejudices all parties to this action. The Court of Appeals should vacate the trial court’s order. 
III. THE TRIAL COURT ERRED WHEN IT DENOMINATED LEGAL CONCLUSIONS TO BE FINDINGS OF FACT – SPECIFICALLY, FINDINGS OF FACT NOS. 25, 27, 28, 29, 30 and 31 – IN THE ORDER TERMINATING THE RESPONDENT-MOTHER’S PARENTAL RIGHTS.
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Introduction 


In the order terminating the respondent-mother’s parental rights, the court has outlined a number of findings of fact which more properly should be considered conclusions of law. The improper characterization of these conclusions as findings hinders meaningful appellate review. 
Standard of Review

On appeal, the trial court's conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) TA \l "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" \s "In re Huff, 140 N.C. App. 288,  536 S.E.2d 838  (2000)" \c 1 ; In re J.S.L., ___ N.C. App. ___,628 S.E.2d 387 (2006)(COA05-768) TA \l "In re J.S.L., ___ N.C. App. ___,
___S.E.2d ___, (2006)(COA05-768)" \s "In re J.S.L." \c 1 .  However, the trial court’s findings of fact are conclusive if they are supported by any competent evidence. In re Isenhour, 101 N.C. App. 550, 553, 400 S.E. 2d 71, 73 (1991) TA \l "In re Isenhour, 101 N.C. App. 550, 400 S.E. 2d 71 (1991)" \s "In re Isenhour" \c 1 .
Factual Background

The order terminating the respondent-mother’s parental rights contains the following text: 

25.  That the failure to follow the orders of this Court and to fully cooperate with counsel, with medical appointments and keep counseling appointment as well as the other factors listed above indicate that neither Respondent Parent has shown a growth in responsibility or maturity since the inception of this matter. This indicates a strong likelihood that the neglect would continue if the minor children were placed back in the custody of the Respondent Parents.

26. That the minor children were adjudicated neglected on February 18, 2004.

27. That the Respondent Parents have neglected the juveniles pursuant to N.C.G.S. § 7B‑1111(a)(1).

28. That neglect continues as of this date due to the Respondent Parents' lack of maturity and their inability or unwillingness to care for- the minor children.

29. That to the extent possible the minor children are flourishing in their current care. The minor children are in need of permanency for their future living arrangements.

30. That based on the above findings of fact grounds exist for the termination of the parental rights of Respondent Mother and Respondent Father.

31. That as to the best interests of the juveniles the Court finds that pursuant to N.C.G.S. § 7B-1110 it would be in the best interests of the juveniles for the parental rights of the Respondent Parents to be terminated.

a. There is a very strong likelihood that the minor children will be adopted as there are persons in place willing and able to care for these medically fragile children.

b. These minor children need permanency and adoption by persons willing and able to properly care for them would accomplish the permanent plan for these juveniles.

c. The Court is aware of the expressed love and claimed bond between the Respondent Parents and the minor children.

d. The minor children have also bonded with their placement providers and family members and this is a good place for them to remain.
(R pp. 42-43).


Each of these paragraphs is denominated as a “finding of fact”, and they precede the section of the order where the Court renders its lone conclusion:

That based on the findings of fact that grounds exist and that it is in the best interest of the Juveniles and the State that the parental rights of Respondents...be terminated. 

(R p. 43). 

Applicable Principles 

In In re Everette,  TA \l "In re Everette, 133 N.C. App. 84, 514 S.E.2d 523 (1999)" \s "In re Everette, 133 N.C. App. 84, 514 S.E.2d 523, 525 (1999)" \c 1 this Court explained the difference between a finding of fact and a legal conclusion:

. . . the classification of a determination as either a finding of fact or a conclusion of law is admittedly difficult. As a general rule, however, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law. 
In re Everette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 (1999).

A determination beyond the objective facts is in the nature of a legal conclusion, reached through the application of judgment to the objective facts and circumstances. See In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997) TA \l "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \s "In re Helms, 127 N.C. App. 505, 491 S.E.2d 672  (1997)" \c 1  ("best interest determinations are conclusions of law because they require the exercise of judgment"); see also In re M.N.C., 176 N.C. App. at 122, 625 S.E.2d at 632 (citation omitted) ("'if a finding of fact is essentially a conclusion of law it will be treated as a conclusion of law which is reviewable on appeal'"). 

Discussion

The proper characterization of findings and conclusions is critical to meaningful appellate review. This Court employs different standards of review with respect to each. Essentially, these two types of determinations are tied to the distinct roles of the trial court: as a fact finder, and as an adjudicator who must apply the law to the facts found. When the trial court functions as a fact finder, its determinations are given great weight and are considered conclusive on appeal. However, this Court may fully review the application of legal judgment to those facts when considering a trial court’s conclusions. 
In this case, the mischaracterized “findings” are the linchpins of the order terminating the respondent-mother’s parental rights. Because these “findings” are actually conclusions of law, this Court must review those specific findings to determine whether they are properly supported by the other properly-characterized findings. 
In Finding of Fact 25, the court states that there is “strong likelihood that the neglect would continue”. The other findings do not support this statement, because they focus on past conditions of neglect and not on the current condition of the family. 
In Findings of Fact 27 and 28, the court states that the parents have neglected the children and that the neglect continues. The determination as to whether a child is ‘neglected’ is a conclusion of law that must be supported by adequate findings of fact. In re Helms TA \s "In re Helms" , 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997) TA \s "In re Helms, 127 N.C. App. 505, 491 S.E.2d 672  (1997)" .  The conclusion in Finding 27 references no specific time period, and thus it is unclear whether it is concluding neglect in the past or neglect at the time of the termination hearing. The conclusion in Finding 28 references no specific facts in support of its contention that the neglect continues. At the time of the hearing, the children had been in foster care for many months; by all indications, they were properly cared for in foster care and not neglected. Thus, the conclusion that the parents were continuing to neglect the children is not supported by other findings. 

Findings of Fact 29 and 31 are clearly conclusions that address the best interest of the children, rather than objective facts. None of the other properly-characterized findings address the conditions of the children at the time of the hearing. The conclusion expressed in Finding 29 that the children are “flourishing” and in need of a permanent home must be supported by other objective facts, as do the conclusions in Finding 31.
Finally, Finding of Fact 30 states that grounds exist for the termination of parental rights. Again, this is clearly a conclusion, requiring the application of legal principles. The conclusion that grounds exist is not supported by the other facts, as the order primarily recites past incidents of neglect and not the current situation.  
Conclusion

The conclusory nature of each of these six “findings” expresses not merely objective fact based on evidence, but determination based on the exercise of judgment. Because these Findings of Fact are actually conclusions of law, they are reviewable de novo. Upon recognizing that the “findings” at issue are actually legal conclusions, this court must review them to determine whether the other properly-denominated findings support these conclusions.  
IV. THE TRIAL COURT ERRED IN TERMINATING THE RESPONDENT-MOTHER’S PARENTAL RIGHTS UNDER N.C.G.S. §7B-1111(a)(1), BASED ON LIKELIHOOD OF NEGLECT AND THE PROBABILITY OF THE REPETITION OF NEGLECT, WHEN THE FINDINGS OF FACT DO NOT SUPPORT THAT CONCLUSION.
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Introduction
In this case, the petitioner introduced evidence of a prior adjudication of neglect to establish grounds to terminate the respondent-mother’s parental rights. At issue is whether the prior adjudication is sufficient to establish neglect for purposes of terminating parental rights.  
Standard of Review


The standard of review for the termination of parental rights is whether the court's “'findings of fact are based upon clear, cogent and convincing evidence' and whether the 'findings support the conclusions of law.'”  TA \l "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \s "Huff" \c 1 In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000) (citing  TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \s "Allred" \c 1 In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996) TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \s "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \c 1 

 TA \s "Allred" ); see also,  TA \l "In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000)" \s "McLemore" \c 1 In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000) TA \l "In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000)" \s "In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000)" \c 1 

 TA \s "McLemore" . Review of the trial court's findings of fact is limited to whether there is competent evidence to support the findings.  However, the trial court's conclusions of law are reviewable de novo.  TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996)" \s "Starco" \c 1 Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996) TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996)" \s "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996)" \c 1 

 TA \s "Starco" .
Factual Background
In the order terminating the respondent-mother’s parental rights, the trial court found that the respondent-parents had neglected the children, pursuant to N.C.G.S. §7B-1111(a)(1) (R p. 43, Finding of Fact 27). The court found that the neglect “continues as of this date” (Finding of Fact 28); that the respondents’ conduct indicated “a strong likelihood that the neglect would continue if the minor children were placed back in the custody of the Respondent Parents” (Finding of Fact 25); and that “grounds exist for the termination of the parental rights” of both parents (Finding of Fact 30). 
Neglect was the only specific ground for termination found by the trial court.  

Applicable Principles 


The essential intent and aim of the Juvenile Code “is to reunite the parent(s) and the child, after the child’s custody has been removed from the parent(s).”  TA \l "Matter of Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984)" \s "Shue" \c 1 Matter of Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984) TA \s "Shue" . N.C.G.S. § 7B-100 sets forth the purposes of the Juvenile Code:

(1) To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents; (2) To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family; (3) To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles' needs for safety, continuity, and permanence; and (4) To provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.  

 TA \l "N.C.G.S. 7B-100 (1999)" \s "G.S. 7B-100" \c 2 N.C.G.S. §  7B-100 TA \l "N.C.G.S. 7B-100" \s "N.C.G.S. 7B-100" \c 2  (1999) TA \s "G.S. 7B-100" (Emphasis supplied).


The Juvenile Code, including N.C.G.S. § 7B-1111 TA \l "N.C. Gen. Stat. § 7B-1111" \s "N.C. Gen. Stat. § 7B-1111" \c 2 , applicable to termination of parental rights, must be interpreted and construed so as to implement these goals and policies. N.C.G.S. § 7B-100 TA \s "G.S. 7B-100" 

 TA \s "G.S. 7B-100" .

N.C.G.S. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111" (a) TA \s "N.C.G.S. 7B-1111(a)" 

 TA \s "N.C.G.S. 7B-1111(a)" (1) TA \l "N.C.G.S. 7B-1111(a)(1)" \s "N.C.G.S. 7B-1111(a)(1)" \c 2  provides for the termination of parental rights if:

(t)he parent has abused or neglected the juvenile. The juvenile shall be deemed to be abused or neglected if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 or a neglected juvenile within the meaning of G.S. 7B-101. 


The Court of Appeals and our Supreme Court have held that termination of parental rights for neglect may not be based solely on past conditions that no longer exist, but must be based on conditions at the time of the termination hearing. In re Ballard, 311 N.C. 708, 714-16, 319 S.E.2d 227, 231-32 (1984).  TA \l "In re Ballard, 311 N.C. 715, 319 S.E.2d. 232 (1984)" \s "In re Ballard, 311 N.C. 715, 319 S.E.2d. 232 (1984)" \c 1  TA \s "In re Ballard, 311 N.C. 715, 319 S.E.2d. 232 (1984)" 

 TA \l "In re Ballard, 311 N.C. 715, 319 S.E.2d. 232" \s "In re Ballard, 311 N.C. 715, 319 S.E.2d. 232" \c 1  Also  TA \l "In re Young, 485 S.E.2d. 612 (1997)" \s "In re Young, 485 S.E.2d. 612 (1997)" \c 1 

 TA \l "In re Manus, 346 S.E.2d. 289 (1986)" \s "In re Manus, 346 S.E.2d. 289 (1986)" \c 1 In re Manus, 346 S.E.2d. 289 (1986) TA \s "In re Manus, 346 S.E.2d. 289 (1986)" 

 TA \l "In re Manus, 346 S.E.2d. 289 (1986)" \s "In re Manus" \c 1 

 TA \s "In re Manus, 346 S.E.2d. 289 (1986)" . The court required that “the probability of repetition of neglect” in this case must be shown by clear, cogent, and convincing evidence.
A trial court may terminate parental rights upon a finding of neglect. N.C.G.S. § 7B-1111(a)(1)(2001). This finding of neglect, however, must be a finding that the juveniles were neglected at the time of the termination proceedings and may not be based solely on a prior neglect adjudication. See Ballard TA \s "Ballard" , supra. In cases where the child has already been placed out of the custody of the parents prior to the TPR proceedings, it would be impossible for the petitioner to prove neglect at the time of the TPR proceedings. Id.  When there is no evidence of neglect at the time of the termination proceedings, “parental rights may nevertheless be terminated if there is a showing of a past adjudication of neglect and the trial court finds by clear and convincing evidence a probability of repetition of neglect if the juvenile[s] were returned to the parent.” In re Pope, 144 N.C. App. 32, 37, 547 S.E.2d 153, 156, aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001) (per curiam) TA \l "In re Pope, 144 N.C. App. 32, 547 S.E.2d 153, aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001) (per curiam)" \s "In re Pope, 144 N.C. App. 32, 547 S.E.2d 153, aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001) (per curiam)" \c 1 . 
 
Discussion

The trial court inappropriately terminated the respondent-mother's parental rights under G.S. § 7B-1111(a)(1) TA \l "G.S. § 7B-1111(1)" \s "G.S. § 7B-1111(1)" \c 2 . A prior adjudication of neglect cannot be the sole basis for terminating parental rights. Ballard TA \s "Ballard" , supra. Rather, in determining neglect, “the trial judge must find evidence of neglect at the time of the termination proceeding.” In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 909 (2001) TA \l "In re Blackburn, __ N.C. App. __, __, 543 S.E.2d 906 (2001)" \s "In re Blackburn, __ N.C. App. __, __, 543 S.E.2d 906 (2001)" \c 1 

 TA \l "In re Blackburn, __ N.C. App. __, __, 543 S.E.2d 906 (2001)" \s "Blackburn" \c 1 (citing Ballard TA \s "Ballard"  at 716). 
Although the record here contains evidence supporting the prior adjudication of neglect, the record must also contain clear, cogent and convincing evidence that respondent would continue to neglect the children at the time of the termination proceeding.  However, when viewed at the time of the termination proceeding, the record does not contain clear, cogent and convincing evidence that the respondent-mother would continue to neglect the children. 
At the time of the termination hearing, the children had been in foster care for many months. They were being properly cared for and doing well. Although the termination order contains findings as to the parents’ conduct, it contains no findings as to how that conduct impacted the children. For example, Finding of Fact 14 indicates that the respondent-mother missed several appointments with her probation officer, and Finding of Fact 18 speculates that if the mother’s probation were to be revoked, she would not be able to care for the children (R p. 42). This ignores the fact that the mother had, in fact, been out of the home by court order in 2003, and the respondent-father had cared for the children then. 

The court order lacks definitive findings of the impact of the parents’ failure to comply with CCDSS’ recommendations on the well-being of the children. Rather, the court order contains the speculative conclusion that neglect would be likely to continue.   
Conclusion
The trial court’s finding that the respondent-mother neglected the children is legally insufficient. The court must find either neglect or the reasonable probability of the repetition of neglect. This must be demonstrated by clear, cogent and convincing evidence. Here, the court makes findings of fact that the children are neglected and that there is a likelihood that neglect will continue. Furthermore, the evidence would not support a conclusion that there is a probability of the repetition of neglect. Such a conclusion can be drawn only from speculative inferences based on the conduct of the respondent-mother without findings related to the impact of such conduct on the children. Thus, the trial court incorrectly terminated the respondent-mother’s parental rights for neglect of the minor children, and this Court should reverse the termination order. 
CONCLUSION

For the reasons argued above, this Court should reverse the order terminating the respondent-mother’s parental rights to the minor children, N.S.P. and J.M.P. and dismiss the petition. 
Respectfully submitted, this ______ day of August, 2007. 
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� This younger child is mentioned several times in the transcript of the termination hearing, and she is apparently living with the respondent-parents at the time of the hearing (T pp. 618, 702).





