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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT IGNORED THE EVIDENCE THAT DR. DICKINSON’S OPINION CHANGED BASED ON THE TESTIMONY AT THE HEARING AND ERRED BY FINDING THAT IT WOULD TAKE FIVE YEARS OF INTENSIVE THERAPY FOR THE MOTHER TO MAKE THE CHANGES NEEDED TO ADEQUATELY PARENT A CHILD?

II.
WHETHER THE TRIAL COURT ERRED BY FINDING THAT THE MOTHER WILLFULLY LEFT HER CHILDREN IN FOSTER CARE FOR MORE THAN TWELVE MONTHS WITHOUT MAKING REASONABLE PROGRESS UNDER THE CIRCUMSTANCES?

III.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER’S INTELLECTUAL CAPACITY AND PERSONALITY DISORDER RENDERED HER INCAPABLE OF PROVIDING FOR THE PROPER CARE AND SUPERVISION OF HER TWINS AND THAT THERE WAS A REASONABLE PROBABILITY THAT THE INCAPACITY WOULD CONTINUE FOR THE FORESEEABLE FUTURE?

IV.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER LACKED THE ABILITY TO ESTABLISH A SAFE HOME?


STATEMENT OF THE CASE

The children were taken into custody in December 2006, and adjudicated to be dependent in an order filed on 29 June 2007.  (R. pp. 3-5).  The prior court ceased reunification efforts and adopted a plan of adoption in the initial disposition order.  (R. pp. 10-13).

On 6 July 2007, the Beaufort County Department of Social Services (“DSS”) filed a motion asking the court to terminate the mother’s parental rights.  (R. pp. 1, 6-9).  In an answer filed on 16 August 2007, the mother asked the court to deny the motion to terminate.  (R. pp. 1, 15-16).

The father’s case was tried in December 2007, and a prior court entered a written order terminating the father’s rights in January 2008.  The father did not appeal.  (R. pp. 65-67).

The case was tried before the Honorable Michael A. Paul, District Court judge presiding over the 14 March & 28 March 2008 Juvenile Sessions of District Court, Beaufort County.  (R. pp. 1, 44).  On 24 April 2008, the court entered a written order terminating the mother’s rights.  (R. pp. 1, 44-50; Appendix at pp. A-2 - A-8).  The respondent-appellant mother, Gina Horton, filed written notices of appeal on 7 May 2008 and 15 May 2008.  (R. pp. 51-54).

The court reporting coordinator assigned the court reporter on 7 May 2008.  (R. p. 42).  The court reporter delivered the transcript by placing a copy in the United States Mail on 11 June 2008.  (R. pp. 42, 62).  The parties agreed that the transcript contained a small number of errors, and the record includes a stipulation correcting the mistakes in the transcript.  (R. p. 41).  Counsel for the mother received the transcript on 12 June 2008, and counsel served the proposed record on 23 June 2008.  (R. pp. 42, 63, 107).

On 25 June 2008, appellate counsel for the Guardian ad Litem requested that the appellant add two documents to the record on appeal.  (R. pp. 64-69).  Counsel for DSS served objections and proposed additions on 2 July 2008.  (R. pp. 70-105).  Counsel for the mother agreed to add the requested documents and a stipulation correcting mistakes in the transcript, and the parties reached an agreement with respect to the contents of the record on appeal.  (R. pp. 41, 106-07).

Counsel for the mother filed the Record on Appeal on 21 July 2008 by placing a copy in the United States Mail.  (R. pp. 107, 114).  The record on appeal was received and filed by the Court of Appeals on 23 July 2008 and docketed on 4 August 2008.  (Appendix at p. A-1).


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the mother’s parental rights.  The mother is entitled to appeal pursuant to Sections 7B-1001(a)(6) and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2008); N.C.G.S. § 7B-1001(a)(6) (West 2008).


STATEMENT OF THE FACTS

L.M.D. and N.M.D. are twin girls, born in December 2006.  (R. p. 45, Finding No. 3; T. p. 4).  Prior to their birth, the mother had a significant past history with child protective services which included the termination of her rights to three older children.  (R. p. 46, Finding Nos. 8-10).

By December 2006, the mother had made several significant improvements.  She had begun receiving social security disability benefits based on borderline intellectual functioning and a history of major depression.  With the assistance of a payee, she had paid her debts and obtained an apartment.  The mother received consistent prenatal care for the twins.  (R. p. 46, Finding No. 11).

Just two years earlier, in December 2004, DSS investigated the mother after receiving a child protective services report following the birth of an older child.  At that time, the investigators determined that the mother had continued financial, housing, and relationship instability; neglected herself by not changing her diet and not following through with recommendations after being diagnosed with gestational diabetes; and failed to follow through with case plans developed for her older children.  (R. p. 80).

Despite the improvements that the mother had made between 2004 and the birth of the twins, DSS continued to have concerns that related to the past termination of her rights to other children, her intellectual capacity, her mental health, and past findings that she was not capable of caring for a child.  Based on these concerns, DSS filed a juvenile petition and took custody of the twins in December 2006.  (T. p. 5).

Between February and April 2007, Dr. Patricia Dickinson, a psychologist, met with the mother, interviewed the mother, and conducted diagnostic tests.  (R. p. 46, Finding No. 12).  At that time, the mother did not report any symptoms of anxiety or depression.  (T. p. 57).  Prior evaluations indicated that the mother’s intellect is in the borderline or “low-average” range.  She reads at a fifth grade level, spells at a sixth grade level, and performs math calculations at a fourth grade level.  She is twenty-nine, but she does not have a high school diploma or a GED.  (R. p. 47, Finding No. 14; R. p. 94).

Based on her 2007 evaluation, Dr. Dickinson testified that the mother thought concretely rather than in abstract terms.  She lacked basic trust in others, and she endorsed items which indicated that she did not have empathy for others.  She had a hard time connecting with people and maintaining relationships with others.  When asked whether she had made an Axis-II diagnosis, Dr. Dickinson testified that “narcissistic personality disorder with histrionic anti-social traits best fits the cluster of symptomology that she showed.”  (T. pp. 57-58; R. pp. 47, Finding Nos. 14-18; R. p. 94).

Between December 2006 and the time of the hearing, the mother maintained the same modest apartment that she was living in at the time of the twin’s birth.  The apartment was neat, clean, and furnished.  She had been living in this apartment since August 2006.  (T. pp. 14-15, 77-78).

The mother had been in therapy for 18 months, and she had been following the therapists’ instructions.  (T. p. 78).  She attended therapy sessions once every three weeks.  The primary focus of the therapy was attending to the mother’s depression.  The mother did not report significant symptoms of depression when evaluated by Dr. Dickinson in 2007, and the mother reported that she felt happier and better about herself since she had been in therapy.  (R. p. 48, Finding No. 22; T. pp. 8, 78).

In December 2007, the mother had another baby.  The baby was placed in the home of the paternal grandmother, and the mother moved into that home pursuant to a safety plan developed by DSS.  (T. pp. 9-10, 21, 25).  While the mother lived with the paternal grandmother of the new baby at the time of the hearing, she was still maintaining her own apartment.  (T. pp. 22, 77-78).

The mother receives assistance from community support workers.  Latoya Freeman, a mental health case manager, worked with the mother between January and May 2007 and from October 2007 to the date of the hearing.  (R. p. 48, Finding No. 19).  Lossie Savage, a community support services mentor, had been assisting the mother since at least December 2007.  (R. p. 48, Finding No. 21).

Ms. Freeman worked with the mother on budgeting, parenting skills, social skills, and coping skills.  (T. p. 28; R. p. 48, Finding No. 20).  There had been definite improvement.  The mother was socializing more, going to stores and interacting with the public, addressing her depression, and learning how to cope with changes.  (T. pp. 28-29).  She was becoming more sociable, and the mother had learned to make eye contact with others, a skill she did not have when Ms. Freeman began working with her.  (T. p. 29).  Ms. Freeman saw the mother care for her new baby and stated that the care was appropriate.  (T. pp. 33-34).  Ms. Freeman opined that the mother had made a great deal of progress.  (T. p. 34).  The trial court made findings noting the positive changes that the mother had made while working with Ms. Freeman.  (R. p. 48, Finding Nos. 19 & 20).

Ms. Savage reported that the mother changed, fed, and cuddled her newborn baby in a careful and appropriate manner.  (R. p. 48, Finding No. 21; T. pp. 36-38, 44-45). When the baby cries, “she’s up.”  (T. p. 44).  Ms. Savage had not seen the new baby cry very much because the mother supplied the baby what she needed.  The mother was able to attend to the baby, and the mother did not need the help of the mentor, the paternal grandmother, or the paternal aunt to provide basic care.  (T. pp. 37, 44-45).  Ms. Savage had seen the mother at visits with the twins, the mother interacted well with the twins, the mother was appropriate during the visitations, and the mother protected the twins and made sure that they did not get hurt while playing.  (T. p. 47).

Ms. Savage took the mother shopping, encouraged her to socialize, and helped her fill out job applications.  She had recently taken the mother to enroll in Project New Hope, a job readiness program that also has a GED program.  (R. p. 48, Finding No. 21; T. pp. 40-42).  She worked with the mother on budgeting, social skills, parenting skills, self-esteem, and depression.  (T. p. 42).  Ms. Savage opined that the mother would be able to do everything for her child, including providing the household.  (T. p. 43).  When pressed by the DSS attorney to estimate how long it would take, she stated that, with the way the mother was working, “probably another year.”  (T. p. 43; R. p. 48, Finding No. 21).  The mother was definitely benefitting from the interactions and would eventually be able to independently parent a child.  (T. pp. 45-46).

Based on her 2007 evaluation, Dr. Dickinson did not believe that the mother understood the need to change.  (T. p. 63).  Based on what she observed in 2007, Dr. Dickinson felt like it would take five years of intensive therapy for the mother to make the changes needed to be able to function as a parent.  (T. p. 64; R. p. 47, Finding No. 15).

At the hearing, Dr. Dickinson heard the community support workers testimony and the DSS attorney asked Dr. Dickinson whether this testimony affected her opinion.  (T. p. 64).  Dr. Dickinson stated that the workers were reporting positive things, including the fact that the mother had developed the ability to make eye contact and was becoming more sociable.  Dr. Dickinson stated that, if the mother is able to get to know someone, she will reveal more of herself and begin to develop trust in others.  (T. p. 65).  The doctor also stated that it was positive that the mother showed good attention to her new baby.  (T. p. 65).

The DSS attorney asked Dr. Dickinson whether, taking into account the information that she had learned at the hearing, she could “form an opinion as to [the mother’s] present ability to provide care for these twin daughters.”  Dr. Dickinson stated that she could not offer an opinion on the mother’s current ability to parent.  (T. pp. 65, 70). 



ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove at least one statutory ground by clear, cogent, and convincing evidence.  N.C.G.S. § 7B-1109 (West 2008).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves one or more grounds, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110 (West 2008); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  The standard of review that applies to an assignment challenging a conclusion of law is de novo.  In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  A trial court’s findings of fact are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Id.
I.
THE TRIAL COURT IGNORED THE EVIDENCE THAT DR. DICKINSON’S OPINION CHANGED BASED ON THE TESTIMONY AT THE HEARING AND ERRED BY FINDING THAT IT WOULD TAKE FIVE YEARS OF INTENSIVE THERAPY FOR THE MOTHER TO MAKE THE CHANGES NEEDED TO ADEQUATELY PARENT A CHILD.

Assignments of Error No. 20-25

R. pp. 111-12

A.
Standard of Review

By this assignment of error, the mother challenges findings of fact numbers 15, 16, 17, 18, and 23.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
Dr. Dickinson changed her opinion based on the testimony of the community support workers.

In finding of fact no. 15, the trial court found that the mother suffered from a narcissistic personality disorder with histrionic and antisocial traits and that the traits associated with this were deeply ingrained and not easily changed.  The court found that “Dr. Dickinson estimated that it would take five years of intensive therapy for mother to make such change.”  (R. p. 47, Finding No. 15).  This finding is not supported by clear and convincing evidence because, after hearing the testimony of the community support workers, Dr. Dickinson expressly declined to state that she continued to have this opinion.  Instead, Dr. Dickinson stated that she did not have an opinion on the mother’s present ability to care for her twins.

At the hearing, the community support workers testified that the mother had been making significant progress.  She was shopping, interacting well with others, and generally being more social.  When her new baby cried, she responded quickly.  She was consistently attending therapy, and she was feeling happier and better about herself.

At trial, Dr. Dickinson referred to her five-year estimate in the past tense, based on what she had observed in 2007: “I felt like it might take five years of those kind of services for her to develop” the necessary skills.  (T. p. 64).  When asked whether she heard anything in the community support workers’ testimony to cause her to change her prognosis for the mother, Dr. Dickinson stated that she heard positives relating to making contact, being more social, being able to get to know and trust others, and showing good attention to the new baby.  (T. pp. 64-65).  Upon being asked whether she had an opinion with respect to the mother’s present ability to provide care for the twins, Dr. Dickinson stated that she could not offer an opinion.  (T. pp. 65, 70).

The trial court ignored Dr. Dickinson’s testimony.  The portion of finding no. 15 indicating that the mother needed five years of intense therapy is not supported by clear and convincing evidence.

C.
The trial court erred by making finding of fact no. 16.

The trial court found that the mother had great difficulty trusting others, that this trait would have an adverse effect on her ability to parent, that this trait might undermine the parent-child bond, and that it would interfere with the mother’s ability to seek assistance.  The court also found that the mother’s primary coping style was to withdraw from others.  (R. p. 47, Finding No. 16).  This finding is not supported by clear and convincing evidence.

The community support workers were working with the mother on her inability to trust and work with others, and the mother was making great strides.  Ms. Freeman noted that the mother was socializing more, interacting with the public, and learning to cope with changes in her life.  The trial court found that the mother was “more open to learning new coping strategies from her treatment team.  For example, mother used to be overwhelmed in meetings with doctors or social workers.  With the mentor’s help, she has begun writing down the questions she wishes to ask in advance, so that she feels more in control during such encounters.”  (R. p. 48, Finding No. 20).

Ms. Savage testified that the mother does not open up to another person when she first meets her.  However, once she gets to know the person, she opens up and starts talking.  Ms. Savage opined that the mother’s guardedness with respect to interacting with others did not affect her ability to take care of her child.  She emphasized that the mother was making progress.  (T. p. 46).

Dr. Dickinson testified that the mother’s ability to make eye contact with others and the testimony that the mother was being more social were positive changes.  The community support workers’ testimony with respect to this issue affected Dr. Dickinson’s opinion, and Dr. Dickinson declined to give an opinion with respect to the mother’s present ability to parent.  (T. pp. 65, 70).

In finding no. 16, the court identified one of the challenges faced by the mother and her support team.  The evidence at trial, however, showed that the mother was addressing this concern and making progress.  The finding that the mother’s difficulty in trusting others would have an adverse effect on her ability to parent and that it might undermine the parent-child bond is not supported by clear and convincing evidence.

D.
The trial court erred by making finding of fact no. 17.

In finding no. 17, the court found that the mother had no capacity for empathy and that her difficulty in establishing emotional connections would undermine the stability of her household to the detriment of her children.  (R. p. 47, Finding No. 17).  This finding is not supported by clear and convincing evidence.

While Dr. Dickinson’s 2007 evaluation suggests that the mother had a limited capacity for empathy, the testimony at trial impacted this opinion.  In the evaluation, Dr. Dickinson stated the following:

“Next, impaired empathy is difficult to change.  This requires that [the mother] become more sensitive to the needs of others (her infants, especially).  She will have to be cued to stop her own interests and attend to those of the babies. Instructing [the mother], whose thinking is concrete, in an abstract concept like empathy will be a daunting task, requiring daily reinforcement, attention to each incident where she might appear to be either using the new skills or not using them so that she could be reinforced or re-directed.

(R. p. 93).

Both community support workers saw the mother give care to her new baby and described it as appropriate.  (T. pp. 33-34; 36-38, 44-46).  Ms. Savage testified that she had seen the mother react to the new baby’s cries.  She stated that, “[o]nce that baby cries, she’s up.”  (T. p. 44).  Dr. Dickinson noted this testimony and stated that it was a positive development.  The trial court’s finding that the mother had no capacity for empathy is not supported by clear and convincing evidence.

E.
The trial court erred by making finding of fact no. 18.

The trial court erred by finding that the mother’s concrete style of thinking would inhibit her ability to anticipate problems and by finding that the mother was at high risk for making poor parenting decisions and having an unduly rigid response to discipline.  (R. p. 47, Finding No. 18).

The mother does not think well in abstract terms.  While Dr. Dickinson’s 2007 evaluation may suggest the mother is at high risk for making poor decisions and having an unduly rigid response to discipline, the evidence at trial did not confirm this risk.  Dr. Dickinson, after hearing the testimony at trial, stated that she could not give an opinion on the mother’s present ability to parent.  The community support workers’ testimony showed that the mother was open to help and instruction, that she was making progress, and that she was not unduly rigid.  This finding is not supported by clear and convincing evidence.

F.
The trial court erred by making finding of fact no. 23.

The trial court found that the mother’s problems with abstract thought, empathy, trust, and the maintenance of relationships had persisted and that her incapacity to parent had persisted with these traits.  (R. pp. 48-49, Finding No. 23).  At trial, the evidence tended to show that the mother was making progress.  She was showing empathy for her new baby and demonstrating an ability to care for a child.  She was socializing well and interacting well with others, and she had learned from and shown trust in her community support workers, therapists, and the paternal grandmother of her new baby.  The court’s finding is not supported by clear and convincing evidence.

II.
THE TRIAL COURT ERRED BY FINDING THAT THE MOTHER WILLFULLY LEFT HER CHILDREN IN FOSTER CARE FOR MORE THAN TWELVE MONTHS WITHOUT MAKING REASONABLE PROGRESS UNDER THE CIRCUMSTANCES.

Assignments of Error Nos. 1, 4, 5, 6, 9

R. pp. 108-09

A.
Standard of Review


The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The twins had not been in foster care for twelve months at the time of the filing of the motion.

A court may terminate parental rights upon making a finding that the “parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances had been made in correcting those conditions which led to the removal of the juvenile.”  N.C.G.S. § 7B-1111(a)(2) (West 2008) (Appendix at p. A-9); In re O.C., 171 N.C. App. 457, 464, 615 S.E.2d 391, 396, disc. rev. denied, 360 N.C. 64, 623 S.E.2d 587 (2005).  In this case, Section 7B-1111(a)(2) does not apply because the twins had not been placed outside the home for more than twelve months at the time the motion was filed.

Section 7B-1111(a)(2) is limited “to circumstances where a court has entered a court order requiring that a child be in foster care or other placement outside the home.”  In re A.C.F., 176 N.C. App. 520, 526, 626 S.E.2d 729, 734 (2006) (emphasis in original).  For Section 7B-1111(a)(2) to apply, the child must be in foster care or placement outside the home for more than twelve months prior to the filing of the motion to terminate parental rights.  A.C.F., 176 N.C. App. at 527-28, 626 S.E.2d at 734-35.

In the present case, DSS took the twins into custody in December 2006, and the twins were adjudicated to be dependent in April 2007.  DSS filed the motion to terminate in July 2007, when the twins were less than twelve months old.  Accordingly, the twins had not been placed outside the home for more than twelve months at the time of the filing of the motion, and the trial court erred by concluding that Section 7B-1111(a)(2) constituted a ground to terminate the mother’s rights.  (R. pp. 49-50, Conclusion No. 3; R. p. 45, Finding No. 7).

C.
The trial court lacked jurisdiction to terminate the mother’s parental rights on the basis of the ground set forth in Section 7B-1111(a)(2) because the motion did not include sufficient allegations to warrant a conclusion on this ground.

Section 7B-1104(6) requires the motion to terminate to include facts “that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C.G.S. § 7B-1104(6) (West 2008).  The factual “allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re A.D.L., 169 N.C. App. 701, 709, 612 S.E.2d 639, 644, disc. rev. denied by 359 N.C. 852, 619 S.E.2d 402 (2005);  In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).  “While there is no requirement that the factual allegations be exhaustive or extensive, they must put a party on notice as to what acts, omissions, or conditions are at issue.”  Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.

In the motion, DSS did not allege that Section 7B-1111(a)(2) was a ground for termination because the twins had not been placed outside the home for more than twelve months.  (R. p. 45, Finding No. 5; R. pp. 6-9).  On its own motion, the trial court chose to consider Section 7B-1111(a)(2) in that the children had been in placement outside the home for twelve months at the time of the hearing.  (R. p. 45, Finding No. 7; T. pp. 118-20).  Counsel for the mother noted that the motion had not put the mother on notice with respect to this ground.  (T. p. 132).

DSS did not allege the existence of Section 7B-1111(a)(2) in the original motion or move to amend the motion to allege the existence of this ground.  Accordingly, the trial court did not have subject matter jurisdiction to terminate the mother’s rights on the basis of this ground.  (R. pp. 49-50, Conclusion No. 3; R. p. 45, Finding No. 7).

D.
The trial court’s conclusion is not supported by the findings or clear and convincing evidence.

Even assuming arguendo that this ground could apply, the trial court erred by concluding that the mother willfully failed to make reasonable progress under the circumstances.  To establish this ground, the petitioner must prove that the parent failed to make reasonable progress under the circumstances and that the parent’s failure to make reasonable progress is willful.  “Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort.”  In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175, disc. rev. denied, 354 N.C. 218, 554 S.E.2d 341 (2001); In re C.C., 173 N.C. App. 375, 383, 618 S.E.2d 813, 819 (2005).

In C.C. the Court of Appeals reversed a termination order where the order was “devoid of any finding that respondent was ‘unwilling to make the effort’” and where the evidence presented at the hearing was directly contrary.  C.C., 173 N.C. App. at 383, 618 S.E.2d at 819.  Similarly, the trial court’s findings in this case are not sufficient to support a conclusion that the mother willfully failed to make reasonable progress.  The court made findings with respect to the progress that the mother had made with Ms. Freeman, Ms. Savage, and in talk therapy.  (R. p. 48, Finding Nos. 19-22).  There are no findings to suggest that any failure to make progress between December 2006 and the time of the hearing occurred because the mother was not willing to make the effort.  Unlike the mother’s work on the case plans relating to her older children, the mother attended therapy, cooperated with her community support workers, and showed significant improvement.

E.
The trial court erred by finding the ground set forth in Section 7B-1111(a)(2).

The twins had not been in custody for more than twelve months at the time of the filing of the motion, DSS did not make sufficient allegations to warrant a finding on this ground, and the findings and clear and convincing evidence did not support a conclusion on this ground.  For these reasons, the trial court erred by finding that grounds to terminate existed pursuant to Section 7B-1111(a)(2).  (R. pp. 49-50, Conclusion No. 3; R. p. 45, Finding No. 7).  The mother asks this Court to consider the assignments relating to the other grounds for termination and further asks this Court to reverse the order terminating her parental rights.

III.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER’S INTELLECTUAL CAPACITY AND PERSONALITY DISORDER RENDERED HER INCAPABLE OF PROVIDING FOR THE PROPER CARE AND SUPERVISION OF HER TWINS AND THAT THERE WAS A REASONABLE PROBABILITY THAT THE INCAPACITY WOULD CONTINUE FOR THE FORESEEABLE FUTURE.

Assignment of Error Nos. 1 & 2

R. p. 108

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court erred by concluding that grounds existed to terminate the mother’s rights pursuant to Section 7B-1111(a)(6).

The trial court erred by finding that the mother was not capable of providing for the care of her twins and that the incapacity would continue for the foreseeable future.  (R. p. 49, Conclusion of Law No. 1).  A court may terminate parental rights upon making a finding that

the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future.  Incapability . . . may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.

N.C.G.S. § 7B-1111(a)(6) (West 2008) (Appendix at A-9 - A-10); In re A.H., 183 N.C. App. 609, 614-15, 644 S.E.2d 635, 638 (2007).  DSS is required to show incapacity by clear, cogent, and convincing evidence.  N.C.G.S. § 7B-1109(f); N.C.G.S. § 7B-807(a) (West 2008); see In re Small, 138 N.C. App. 474, 530 S.E.2d 104 (2000) (clear, cogent and convincing evidence did not support finding that respondent was incapable by virtue of her mental illness); In re Scott, 95 N.C. App. 760, 383 S.E.2d 690, disc. rev. denied, 325 N.C. 708, 388 S.E.2d 459 (1989)(clear, cogent, and convincing evidence did not support finding that mother was mentally incapable).

1.
The mother’s intellect did not warrant a finding on this ground.

The mother functions intellectually in the borderline or “low average” range.  She reads at the fifth grade level, spells at the six grade level, and performs basic math at the fourth grade level.  She is 29 years old, left school after the 11th grade, and does not have a high school diploma or a GED.  (R. p. 47, Finding No. 14).  The trial court’s finding is not sufficient to support a conclusion that the mother is mentally incapable of caring for her twins.

Mental retardation is defined as “significantly subaverage general intellectual functioning existing concurrently with deficits in adaptive behavior and manifested before age 22.”  N.C.G.S. § 122C-3(22) (West 2008) (Appendix at p. A-15); In re LaRue, 113 N.C. App. 807, 811, 440 S.E.2d 301, 304 (1994).  In LaRue, the Court of Appeals concluded that the trial court erred in terminating the parents’ rights where psychologists were unwilling to classify the parents as mentally retarded and instead used the label borderline.  LaRue, 113 N.C. App. at 811-12, 440 S.E.2d at 304.

The evidence in this case did not show that the mother’s general intellectual capacity was significantly below average.  The mother had maintained her own apartment for 18 months.  While DSS acted as the payee of her disability benefits and helped her pay bills, the community support workers testified that they were working with her on budgeting skills.  Both believed that the mother was making progress and would be able complete the goals that had been established for her.  The findings and the evidence with respect to the mother’s intellectual capacity were not sufficient to warrant a finding that a ground to terminate exists pursuant to Section 7B-1111(a)(6).

2.
The mother’s personality disorder was not sufficient to warrant a finding that grounds existed to terminate her rights pursuant to Section 7B-1111(a)(6).

The trial court found that the mother suffered from a narcissistic personality disorder with histrionic and antisocial traits and that it would take five years of intensive therapy to make the needed changes to enable her to adequately parent a child.  (R. p. 47, Finding No. 15).  The court found that the mother had great difficulty trusting others, that the mother had no capacity for empathy, and that the mother’s concrete style of thinking would inhibit her ability to anticipate problems.  (R. p. 47, Finding Nos. 16-18).  The court found that the mother’s problems with abstract thought, empathy, trust, and the maintenance of relationships rendered her incapable to parent.  (R. pp. 48-49, Finding No. 23).  These findings are not supported by clear and convincing evidence, and the mother incorporates the argument, set forth in Section I of this brief, challenging these findings.

At the hearing, the community support workers described the mother’s progress.  Ms. Savage believed that the mother would be able to independently parent a child, and she testified that the mother would probably make the necessary improvements in another year.  After listening to and considering the testimony of the support workers, Dr. Dickinson declined to reiterate her earlier estimate that it would take five years of intense therapy for the mother to make the changes necessary to appropriately parent a child.  Dr. Dickinson testified that, considering both the 2007 evaluation and the testimony at trial, she was not able to give an opinion with respect to the mother’s present ability to care for the twins.

Ms. Freeman and Ms. Savage noted that the mother had made great strides in the short time that they had worked with her.  The mother was making steady progress with respect to her goals.  Under these circumstances, DSS did not meet its burden of proof, and the trial court erred by finding that the mother’s intellectual functioning and personality disorder rendered her incapable of parenting the children for the foreseeable future.  (R. p. 49, Conclusion of Law No. 1).  Accordingly, the mother asks this Court to consider the assignments relating to the other grounds for termination and further asks this Court to reverse the order terminating her parental rights.

IV.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER LACKED THE ABILITY TO ESTABLISH A SAFE HOME.

Assignments of Error Nos. 1, 3

R. p. 108

A.
Standard of Review.

The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  The standard that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court’s findings and clear and convincing evidence do not support the conclusion that the mother lacked the ability to establish a safe home.

A court may terminate parental rights upon finding that the “parental rights of the parent with respect to another child of the parent have been terminated involuntarily by a court of competent jurisdiction and the parent lacks the ability or willingness to establish a safe home.”  N.C.G.S. § 7B-1111(a)(9) (West 2008) (Appendix at p. A-10); In re D.J.D., 171 N.C. App. 230, 241, 615 S.E.2d 26, 34 (2005).  The evidence at trial showed that the mother had the ability to establish a safe home.

The mother had maintained the same apartment since August 2006.  Cf. In re L.A.B., 178 N.C. App. 295, 301-02, 631 S.E.2d 61, 65 (2006) (findings with respect to the respondent’s transient housing, failure to adequately supervise, and failure to complete parenting classes supported the conclusion with respect to the respondent’s willingness and ability to establish a safe home).  The social worker noted that the apartment was clean, furnished, and had items appropriate for a baby.  (T. pp. 14-15).  While the mother was living with the paternal grandmother of the new baby pursuant to the safety plan established in that case, the mother had nevertheless managed to keep her own place.  (T. pp. 77-78).

The mother was appropriately caring for the new baby.  Ms. Freeman and Ms. Savage noted that the mother appropriately fed, bathed and cared for the new baby.  While the mother may suffer from a personality disorder and may have some intellectual deficits, she was progressing in therapy and learning from the community support workers.  Both Ms. Freeman and Ms. Savage stated that the mother was making progress.  Ms. Savage opined that she believed that the mother would be able to independently care for a child.  Dr. Dickinson, after considering the community support workers’ testimony, stated that she did not have an opinion with respect to the mother’s present ability to care for her twins.

The facts of this case are not similar to the fact in V.L.B..  In V.L.B., the Court of Appeals noted, among other problems, the severity of the parents’ mental and physical problems, the parents’ failure to acknowledge that the father had abused prior children, and the mother’s inability to recognize her need for mental health treatment.  In re V.L.B., 168 N.C. App. 679, 684-86, 608 S.E.2d 787, 791-92, rev. denied, 359 N.C. 633, 614 S.E.2d 924 (2005).  The mother in this case had obtained appropriate prenatal care for the twins and had obtained and maintained an apartment.  She had consistently attended therapy sessions for her depression, and she had cooperated with her community support workers.

The mother incorporates by reference the argument, set forth in Section I of this brief, challenging findings of fact nos. 15, 16, 17, 18, and 23.  At the hearing, DSS did not show, by clear and convincing evidence, that the mother lacked the ability to establish a safe home for her children.  For this reason, the trial court erred by finding that grounds existed to terminate the mother’s parental rights pursuant to Section 7B-1111(a)(9).  (R. p. 49, Conclusion of Law No. 2).  Accordingly, the mother asks this Court to reverse the order terminating her parental rights.


CONCLUSION

For the reasons stated in this brief, the respondent-appellant mother, Gina Horton, asks this Court to reverse the order terminating her parental rights.
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