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Questions Presented

I. Whether the trial court erred when it improperly incorporated a drawing as a Finding of Fact, in violation of N.C. R. Civ. P. 52.

II. Whether the trial court abused its discretion when it found as fact and concluded as law that the best interests of the children was served by terminating Appellant-Father’s parental rights and when it ordered his rights terminated.

.

III. Whether the trial court abused its discretion and committed reversible error when it failed to conduct the termination proceedings within the time mandated by statute. 

Statement of the Case

On September 24, 2002, Durham County Department of Social Services filed a Petition alleging abuse and neglect of the five children who are the subject of this appeal plus a sixth child born to the same Mother. Appellant Mr. B. is the father of the five children: N.K.B., N.F.B., J.D.B., N.M.B., and J.M.B. Respondents to the Petition were Mr. B., a second father of the sixth child (K.S.), and W.G. who is the mother of all six children. (R. pp. 2-5.) The Court adjudicated all six children neglected and three of the six abused. The Court continued nonsecure custody in DSS initially and in subsequent Permanency Planning Review Hearings. (R. pp. 36-39, pp. 41-53, and pp. 54-124.)

On September 16, 2004, DSS filed a Motion in the Cause to Terminate the Parental Rights of Mr. B. and Respondent-Appellee Mother with regard to their five children. (The sixth child was also the subject of the petition, but is not at issue in this appeal.) The Honorable Richard G. Chaney, District Court Judge, conducted hearings on the Motion on January 25, 26, and 27, 2005; February 22, 2005; June 15, 16, and 17, 2005; October 11 and 12, 2005; and November 18, 2005. On January 20, 2006, Judge Chaney’s order terminating parental rights was entered by filing. Mr. B. filed written Notice of Appeal on January 23, 2006. Mother did not appeal and is not a party to this proceeding.

The Clerk ordered the transcript on February 23, 2006. The Court Reporter delivered it by mailing to the parties on March 31, 2006. On May 5, 2006, counsel for Mr. B. served the Proposed Record on all parties by mail. Counsel for Appellee DSS and Counsel for Mr. B. thereafter agreed to modify the Record. Counsel for Appellee GAL did not request any additional modifications or amendments to the Record. The Record was thus settled by agreement and operation of law on June 5, 2006. 
The Record was filed in the Court of Appeals on June 19, 2006 and docketed on June 20, 2006. The Clerk mailed the printed Record to the parties on June 26, 2006.

On July 25, 2006, counsel for Mr. B. filed a Petition in the North Carolina Supreme Court, asking the court to review this case prior to the Court of Appeals’ consideration. That Petition is pending. The Court of Appeals granted motions extending the time for Mr. B.’s brief in light of the pending petition. The final extension Order provided that the Brief was due on November 22, 2006 and that no further extensions of time would be granted absent a showing of extraordinary circumstances.

Statement regarding Jurisdiction

Mr. B. was served with the original petition in this matter on October 7, 2002. (R. p. 7.) He did not object to the trial court’s exercise of personal jurisdiction. Any objection to personal jurisdiction was therefore waived. N.C. R. Civ. P. 12 TA \l "N.C. R. Civ. P. 12" \s "N.C. R. Civ. P. 12" \c 4 (h)(1).

The family moved from New Jersey to North Carolina in approximately 1997 or 1998. (R. p. 2 and p. 246; T. Vol. 5, p. 48, lines 10-11.) North Carolina was the home state of the children when the petition was filed and they continue to reside in North Carolina. (R. pp. 4 and 13.) Thus, the trial court had subject matter jurisdiction. 

Statement of Grounds for Appellate Review

Mr. B. is entitled to Appellate Review of the order terminating his parental rights. N.C. Gen. Stat. § 7B-1001 (2006) TA \l "N.C. Gen. Stat. § 7B-1001 (2006)" \s "N.C. Gen. Stat. § 7B-1001 (2006)" \c 2 .

Statement of the Facts

The initial petition was filed on September 24, 2002. On September 27, 2002, the children’s mother and her sister brought the children to the DSS building to be placed in foster care. (T. Vol. 4, p. 101, line 23-p. 102, line 6.) Social Worker Erica Wray began trying to find parenting services for Mother who had completed the DSS parenting class during November 2001-March 2002.  (T. Vol. 4, p. 104, lines 1-105, line 1.) The adjudication hearings occurred on April 23, 24, and 25, 2003. Appellant Mr. B. was served but not present for the hearings. The court found the following conditions contributed to its adjudication: “multiple injuries to the three oldest children, lack of medical care for the children, domestic violence, drug use, and alcohol use.” (R. p. 38.) The Court then ruled that the children were neglected and that the three oldest (one of whom is not Mr. B.’s biological child) were abused. (R. p. 39.)

Although the court order found domestic violence as one of the issues, both parents denied it. Therefore, DSS made no referrals for evaluation or treatment of domestic violence issues. In addition, although the court found alcohol and drug use by the parents while the children were in their care, DSS made no referrals for substance abuse evaluation or treatment. The parents were referred for mental health evaluations. They went, but no treatment was recommended. The social workers and other members of the treatment team approached the family on the premise that they should “start where the clients are and … work with them on what they’re ready to work with.” Therefore, the initial treatment plan focus was on discipline. (T. Vol. 4, p. 68, line 68, lines 14-25 and p. 113, line 12-p. 114, line 7.) In September 2003, a multi-step plan was developed for the parents to work on discipline and issues of the children’s feeling safe. (T. Vol. 3, pp. 36-37.) See also court orders and case plans regarding resolution of the underlying issues that led to removal of the children. (R. pp. 54-124.) 

In July 2004, Mr.B. was arrested on state criminal charges. (R. p. 148, ¶ 4.) Prior to his arrest, according to psychologist and team member Shannon Dorsey, he completed a little less than half the plan that had been developed in September 2003. (T. Vol. 3, p. 37, line 11-p. 39, line 1.) He was subsequently indicted on federal charges and transferred to federal custody. He has been in custody continuously since the arrest.

In September 2004, DSS filed a Motion to terminate all parents’ rights. The grounds alleged to terminate Mr. B.’s rights were abuse, neglect, willfully leaving the children in foster care for more than twelve months without making reasonable progress under the circumstances, and failing to pay a reasonable portion of the cost of care for the children for at least six months before the motion was filed, although able to do so. (R. p. 131.) 

The Adjudication hearings were conducted on January 24, 25, 26, 27, and 28, 2005. Mr. B. was present for the adjudication proceedings, during which time he was in state custody. After his transfer to federal custody in early 2005, however, the court was unable to compel his presence for the dispositional hearings on March 23, June 15-17, October 11-12, and November 18, 2005. (R. pp. 148-150 and T. Vols. 7-13.) His last sessions with the treatment team members occurred prior to his incarceration in July 2005. He has, however, written letters to his children since his arrest. (T. Vol. 1, p. 24; T. Vol. 4, p. 65-66.)

In the fall of 2005, Mr. B. was sentenced to approximately thirty years in the Federal Bureau of Prisons. Mr. B.’s trial counsel presented an affidavit to the trial court setting forth the thirty year sentence. The affidavit also expresses Federal trial counsel’s opinion that a Rule 35 motion was likely within the next year, but would not result in the sentence being reduced “below approximately 20 years incarceration.” (R. p. 167.)

The DSS workers and therapists who testified during the trial acknowledged a strong bond between Mr. B. and the children. More than one stated that Mr. B. loves the children and the children love him. (T. Vol. 2, p. 56, lines 17-18; p. 59.) 

At a hearing on February 22, 2005, the court announced its decision that grounds existed to terminate. The court found clear, cogent and convincing evidence that the children were abused, neglected, and left in foster care for over twelve months without having made progress in remedying the conditions that originally led to the removal of the children. (T. Vol. 6, pp. 3-4.) 

A hearing on March 23, 2005 was continued at the request of father’s trial counsel. Mr. B had been in state custody since July 2004 and had been taken into federal custody in early 2005. His attorney did not know his whereabouts and was unable to secure his attendance at the trial. (T. Vol. 7.) 

Following closing arguments on November 18, 2005, Judge Chaney announced his intention to terminate parental rights. The termination Order was reduced to writing, signed by the judge, and filed by the clerk on January 20, 2006. (R. pp. 246-256.)

Introduction to the North Carolina Court of Appeals

On July 25, 2006, the undersigned counsel filed a Petition in the North Carolina Supreme Court asking it to review this case and to reverse  TA \l "In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000)" \s "In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000)" \c 1 In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000). Harrison prohibits the filing of no-merit briefs by parents’ attorneys in juvenile court. As set forth above, this Court granted Mr. B. several extensions of time to file his brief based on the pending petition. In its November 9, 2006 Order, however, this Court directed that Mr. B.’s brief should be filed on or before November 22, 2006. The Order further stated, “The brief filed with this Court can be utilized before our Supreme Court.” 

Because the brief to be filed with the Supreme Court would address the matter of overruling Harrison, this brief addresses Harrison as well. The undersigned counsel submits the brief aware that “Where a panel of the Court of Appeals has decided the same issue, albeit in a different case, a subsequent panel of the same court is bound by that precedent, unless it has been overturned by a higher court.” In re Appeal from Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989) TA \l "In re Appeal from Civil Penalty, 324 N.C. 373, 379 S.E.2d 30 (1989)" \s "In re Appeal from Civil Penalty, 324 N.C. 373, 379 S.E.2d 30 (1989)" \c 1 . Counsel respectfully submits this Brief with arguments directed to the Supreme Court, in order to comply with this Court’s November 9, 2006 Order.
Argument to the North Carolina Supreme Court 
to reverse In re Harrison

The Court of Appeals decision in In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000) TA \s "In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000)" , has created an irreconcilable tension between an appointed attorney’s duties to the Court and to her client. Harrison holds that even upon determining that an appeal is wholly frivolous, counsel may not file a no-merit brief that admits her inability to find a valid argument. Such a brief would ask the court to review the case for error counsel may have overlooked, and point the court to the applicable law on possible error without making an argument. Contrast the procedure authorized in criminal cases by Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed. 2d 493 (1967) TA \l "Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed. 2d 493 (1967)" \s "Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed. 2d 493 (1967)" \c 1  and State v. Kinch, 314 N.C. 99, 331 S.E.2d 665 (1985). TA \l "State v. Kinch, 314 N.C. 99, 331 S.E.2d 665(1985)." \s "State v. Kinch, 314 N.C. 99, 331 S.E.2d 665(1985)." \c 1  While the present case involves an appeal from a Termination of Parental Rights, the concerns remain the same when an indigent parent appeals from any juvenile court order under Chapter 7B TA \l "N.C. Gen. Stat. Chapter 7B (2006)" \s "7B" \c 2 . 

An indigent criminal defendant’s right to counsel arises under the sixth amendment to the United States Constitution. Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963) TA \l "Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963)" \s "Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963)" \c 1 . A parent’s right to counsel in Chapter 7B proceedings is created by statute. See N.C. Gen. Stat. §§ 7A-451 TA \l "N.C. Gen. Stat. § 7A-451 (2006)" \s "N.C. Gen. Stat. § 7A-451 (2006)" \c 2 (a) and 7B-602 (2006). TA \l "N.C. Gen. Stat. § 7B-602 (2006)" \s "N.C. Gen. Stat. § 7B-602 (2006)" \c 2  The source of the right, whether constitutional or statutory, does not change an attorney’s duty to either the client or the court. 

Various rules of court and rules of professional responsibility spell out an attorney’s responsibilites. For example, the North Carolina Revised Rules of Professional Conduct state, “As advocate, a lawyer zealously asserts the client’s position under the rules of the adversary system.” N.C. Rules of Prof’l Conduct R. 0.1. TA \l "N.C. Rules of Prof’l Conduct R. 0.1" \s "N.C. Rules of Prof’l Conduct R. 0.1" \c 4  Consider the many rules related to an attorney’s duty to only handle matters in which she is competent, act diligently on behalf of a client, maintain confidences, avoid conflict of interests, and so forth. N.C. Rules of Prof’l Conduct R. 0. 1.1, 1.3, 1.6, and 1.7  TA \l "N.C. Rules of Prof’l Conduct R. 1.1" \s "N.C. Rules of Prof’l Conduct R. 1.1" \c 4 

 TA \l "N.C. Rules of Prof’l Conduct R. 1.3" \s "N.C. Rules of Prof’l Conduct R. 1.3" \c 4 

 TA \l "N.C. Rules of Prof’l Conduct R. 1.6" \s "N.C. Rules of Prof’l Conduct R. 1.6" \c 4 

 TA \l "N.C. Rules of Prof’l Conduct R. 1.7" \s "N.C. Rules of Prof’l Conduct R. 1.7" \c 4 In the same breath, we attorneys bear an honorable duty as officers of the court not to advance claims that have no merit in law or fact, or to present frivolous claims. See, e.g.,  TA \l "N.C. R. App. P. 34" \s "N.C. R. App. P. 34" \c 4 N.C. R. App. P. 34; N.C. R. Civ. P. 11 TA \l "N.C. R. Civ. P. 11" \s "N.C. R. Civ. P. 11" \c 4 and N.C. Rules of Prof’l Conduct R. 3.1  TA \l "N.C. Rules of Prof’l Conduct R. 3.1" \s "N.C. Rules of Prof’l Conduct R. 3.1" \c 4  Thus, when appointed to represent an indigent client whose appeal is wholly frivolous, whether the appointment is constitutionally or statutorily based, attorneys are faced with an irreconcilable conflict. It is impossible to remain faithful to both court and client on these facts, and the source of the client’s right to an attorney —— constitution or statute —— is irrelevant to the dilemma. This brief does not address the other pertinent issue of an attorney’s moral sense of honesty and integrity in general.

As noted in the Petition to the Supreme Court in this case, the Court of Appeals decision in Harrison TA \s "In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000)"  puts North Carolina outside the majority of states that have considered this dilemma. The courts of twelve states have ruled that parents’ attorneys may file no-merit briefs in non-delinquent juvenile appeals where the attorney determines the appeal to be wholly frivolous. No-merit briefs are permitted by court decisions in Alabama, Arkansas, Connecticut, Illinois, Montana, New York, Pennsylvania, Ohio, South Dakota, Texas, Utah, and Wisconsin.
 Only four other states prohibit no-merit briefs in juvenile appeals: Arizona, California, Florida, and Washington.
 (Note: The cases cited in footnotes one and two are attached in the Appendix to this Brief in accord with N.C. R. App. P. 28 TA \l "N.C. R. App. P. 28" \s "N.C. R. App. P. 28" \c 4 (d).) As the Texas Court of Appeals said, "[t]he rationale underlying Anders is no less applicable to a civil matter in which counsel has been appointed to represent the appellant because of the attorney's need to balance zealous representation of the client against the prohibition against prosecuting a meritless appeal.” In the Interest of D.E.S., A.L.G., C.W.M.G., II, and M.P.G., Children, 135 S.W.3d 326, 329 (Tex. Ct. App., 2004) TA \s "In the Interest of D.E.S., A.L.G., C.W.M.G., II, and M.P.G., Children, 135 S.W.3d 326 (Tex. Ct. App., 2004)" . (Affirming a lower court’s decision and quoting from the lower court; citations omitted.)
The undersigned counsel has significant relevant experience from which to evaluate the merit of a parent’s claim. She graduated from the University of North Carolina School of Law in May 1983. She was licensed to practice law in North Carolina in July 1983 and has practiced law continuously since then. For approximately a decade after being licensed, she practiced in the trial courts, including the juvenile courts of Mecklenburg County. When the Children’s Law Center took over representing children in the late 1980’s, counsel’s juvenile court practice shifted to representing parents. At one point, then District Court Judge William G. Jones invited counsel to be one of three attorneys in Mecklenburg County to represent parents in juvenile court. Judge Jones also invited counsel to attend a national conference on juvenile court law in Detroit in the early 1990s. Shortly before leaving the bench, Judge Jones invited counsel to help plan an educational seminar for trial attorneys practicing in juvenile court. Beginning in the fall of 1995, she devoted her law practice exclusively to appeals in the North Carolina and Federal Courts, including juvenile court appeals representing parents. Despite her education and experience, counsel cannot find a meritorious argument to present to this court. And, despite her education and experience, counsel has a duty to protect her client’s right to have this case reviewed by the appellate court. 

The legislature has given parents the right to appellate review of Termination Orders. N.C. Gen. Stat. § 7B-1001 TA \s "N.C. Gen. Stat. § 7B-1001 (2006)"  If counsel cannot advance any argument within the bounds of the rules and is forbidden from filing a no-merit brief, the only option appears to be moving to withdraw as counsel of record. Given the parent’s right to counsel, the result is totally impractical and far from providing speedy resolution of juvenile cases. Instead, a parent is entitled to substitute counsel. If substitute counsel cannot find meritorious argument and must withdraw, the parent is entitled to substitute counsel … ad infinitum. A no-merit brief option avoids the illogical result created by the tension between an attorney’s conflicting duties as well as the parent’s statutory rights. 

Reversing Harrison TA \s "In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000)"  and providing a no-merit brief option in these cases resolves all of the conflicting issues for the appointed counsel. At least as importantly, a no-merit brief protects the parent’s rights and the integrity of the justice system. In addition, a no merit brief promotes the public interest in a just outcome and promotes the purposes of the Juvenile Code. N.C. Gen. Stat. § 7B-100 (2006) TA \l "N.C. Gen. Stat. § 7B-100 (2006)" \s "N.C. Gen. Stat. § 7B-100 (2006)" \c 2 . 

For these reasons, counsels prays this Court reverse Harrison TA \s "In re Harrison, 136 N.C.App. 831, 526 S.E.2d 502 (2000)"  and join with the majority of states by holding that, upon determining that an appeal is wholly without merit, court-appointed counsel for indigent parents in non-delinquent juvenile appeals may file a no-merit brief. The brief should state counsel’s position and protect the client’s rights by asking the court to review the entire record for error. The brief should point the court to relevant statutes and case law on potential errors without arguing the errors. Further, counsel prays the court allow the appellant parent adequate time to present arguments on his or her own behalf for the court’s consideration. While this sort of procedure was originally established in Anders TA \s "Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed. 2d 493 (1967)"  and Kinch TA \s "State v. Kinch, 314 N.C. 99, 331 S.E.2d 665(1985)."  to protect constitutional rights, it is equally applicable to rights created by statute. 
Argument

Note: Because counsel is unable to find any non-frivolous issues, she asks the court to consider the Record and determine whether she has overlooked a valid appellate issue. She prays the court allow Mr. B. adequate time to submit arguments on his own behalf and to conduct the review prayed for above. To assist the court, she directs its attention to the following law. 

I. The trial court erred when it improperly incorporated a drawing as a Finding of Fact in violation of N.C. R. Civ. P. 52

Assignment of Error No. 1
R. p. 266 and p. 250

Standard of Review

This court reviews the trial court’s findings of fact to determine if they are supported by the evidence. Findings supported by the evidence are binding on appeal. Keel v. Private Bus., Inc., 163 N.C.App. 703, 707, 594 S.E.2d 796, 799 (2004) TA \l "Keel v. Private Bus., Inc., 163 N.C.App. 703, 594 S.E.2d 796 (2004)" \s "Keel v. Private Bus., Inc., 163 N.C.App. 703, 594 S.E.2d 796 (2004)" \c 1 
Argument

Counsel directs the court’s attention to Rule 52 TA \l "N.C. R. Civ. P. 52" \s "N.C. R. Civ. P. 52" \c 4  of the North Carolina Rules of Civil Procedure, which sets forth requirements for trial court findings of fact in bench trials. See also Chemical Realty Corp. v. Home Federal Sav. and Loan Ass'n of Hollywood, 65 N.C.App. 242, 310 S.E.2d 33 (1983), review denied, 310 N.C. 624,315 S.E.2d 689, cert. denied, 105 S.Ct. 128, 469 U.S. 835, 83 L.Ed.2d 69 (1984) TA \l "Chemical Realty Corp. v. Home Federal Sav. and Loan Ass'n of Hollywood, 65 N.C.App. 242, 310 S.E.2d 33 (1983), review denied, 310 N.C. 624,315 S.E.2d 689, cert. denied, 105 S.Ct. 128, 469 U.S. 835, 83 L.Ed.2d 69 (1984)" \s "Chemical Realty Corp. v. Home Federal Sav. and Loan Ass'n of Hollywood, 65 N.C.App. 242, 310 S.E.2d 33 (1983), review denied, 310 N.C. 624,315 S.E.2d 689, cert. denied, 105 S.Ct. 128, 469 U.S. 835, 83 L.Ed.2d 69 (1984)" \c 1 , which holds that Rule 52 requires specific findings of ultimate facts established by the evidence. 

Should this court determine that the court’s incorporating a drawing as a finding of fact was error, it must then determine whether the error was harmless. See, e.g., State v. Helms, 348 N.C. 578, 504 S.E.2d 293 (1998) TA \l "State v. Helms, 348 N.C. 578, 504 S.E.2d 293 (1998)" \s "State v. Helms, 348 N.C. 578, 504 S.E.2d 293 (1998)" \c 1 .
II. The trial court abused its discretion when it found as fact and concluded as law that the best interests of the children was served by terminating Appellant-Father’s parental rights and when it ordered his rights terminated.

Assignment of Error No. 2
R. p. 266 and pp. 246-255

Standard of Review

A trial court’s decision regarding best interest in the disposition phase of a termination case is reviewed for abuse of discretion. N.C. Gen. Stat. § 7B-1111 (2006) TA \l "N.C. Gen. Stat. § 7B-1111 (2006)" \s "N.C. Gen. Stat. § 7B-1111 (2006)" \c 2 .

Argument

Counsel directs the court’s attention to the following law regarding best interest in termination cases: In re S.N., ___ N.C. App. ___, ___ S.E.2d ___ (2006) (COA 06-127) TA \l "In re S.N., ___ N.C. App. ___, ___ S.E.2d ___ (2006) (COA 06-127)" \s "In re S.N., ___ N.C. App. ___, ___ S.E.2d ___ (2006) (COA 06-127)" \c 1 ; 2006 WL 3196497); In re L.A.B., ___ N.C.App.___ , 631 S.E.2d 61(2006) (NO. COA05-1316) TA \l "In re L.A.B., ___ N.C.App.___ , 631 S.E.2d 61(2006) (NO. COA05-1316)" \s "In re L.A.B., ___ N.C.App.___ , 631 S.E.2d 61(2006) (NO. COA05-1316)" \c 1 ; and In re B.D., 174 N.C.App. 234, 620 S.E.2d 913 (2005) TA \l "In re B.D., 174 N.C.App. 234, 620 S.E.2d 913 (2005)" \s "In re B.D., 174 N.C.App. 234, 620 S.E.2d 913 (2005)" \c 1 .

III. The trial court abused its discretion and committed reversible error when it failed to conduct the termination proceedings within the time mandated by statute. 

Assignment of Error No. 3
R. p. 266 and p. 146-147

Standard of Review

The standard of review appears to be abuse of discretion. In re J.A.O., 166 N.C.App. 222, 224, 601 S.E.2d 226, 228 (2004) TA \l "In re J.A.O., 166 N.C.App. 222, 601 S.E.2d 226 (2004)" \s "In re J.A.O., 166 N.C.App. 222, 601 S.E.2d 226 (2004)" \c 1 .
Argument

By statute, the adjudicatory hearing on a termination petition is to be conducted within 90 days of the petition’s filing unless the court determines that for good cause, it should be heard outside that time. Continuances beyond 90 days after the initial petition may be granted in extraordinary circumstances in the interest of justice. N.C. Gen. Stat. § 7B-1109 (a) and (d) (2006) TA \l "N.C. Gen. Stat. § 7B-1109 (2006)" \s "N.C. Gen. Stat. § 7B-1109 (2006)" \c 2 . The order from a termination parental rights trial must be reduced to writing, signed, and entered no later than thirty days following the completion of the termination of parental rights hearing. N.C. Gen. Stat. § 7B-1110(a) (2006) TA \l "N.C. Gen. Stat. § 7B-1110 (2006)" \s "N.C. Gen. Stat. § 7B-1110 (2006)" \c 2 .
In July 2004, prior to the TPR Motion, Mr. B. was arrested on state criminal charges. He remained in custody throughout these proceedings. (R. p. 148, ¶ 4.) The timeline of the termination proceedings is:

	DATE 
	EVENT
	TIME SINCE TPR FILING

	Early July 2004
	Mr. B. arrested
	n/a

	16 September 2004
	Motion to Terminate filed (R. p. 127.)
	n/a

	21 September 2004
	TPR Motion served on Mr. B. (R. p. 134)
	5 days

	21 October 2004
	Mr. B files Motion to extend the time to respond to the TPR and is granted an extension until 22 November 2004. (R. pp. 134-137.)
	35 days

	2 December 2004
	Mr. B files a response to the Motion for TPR including a prayer to deem the response timely filed. (R. pp. 138-143.)
	77 days

	7 December 2004
	Court orders that the termination may be heard outside the 90 day limit, finding as fact that the Petitioner is diligently prosecuting the action and due process requires the delay.
	82 days

	24 January 2005
	Mr. B’s attorney moves to continue case, set for hearing next day. Court denies motion. (T. Vol. 1)
	134 days

	25-28 January 2004
	Adjudication trial (T. Vols. 2-5)
	138 days (last hearing date)

	22 February 2005
	Hearing at which trial judge announces his findings that grounds for TPR exist; disposition scheduled for 23 March 2005 (T. Vol. 6)
	163 days

	23 March 2005
	Mr. B’s trial counsel moves to continue the case; motion granted and case continued to 15 June 2005. (T. Vol. 7.)
	192 days

	15-17 June 2005
	Dispositional Hearing; transcripts ordered to be produced for Mr. B’s review in federal custody; case to be reconvened at a date to be determined. (T. Vols. 8-10)
	284 days(last hearing date)

	11-12 October 2005
	Dispositional Hearings; Time granted for Mr. B’s trial counsel to review transcript of proceedings; case continued to peremptory setting on November 15. (T. Vol. 11-12.)
	400 days (last hearing date)

	18 November 2005
	Disposition hearing; Mr. B’s trial counsel asks for continuance to allow him additional time to respond to transcripts (T. Vol. 13, p. 4,lines 7-8.) Court denies Motion and rules that best interest of children served by termination
	437 days

	20 January 2006
	TPR Order entered
	562 days


On February 22, 2005, Mr. B’s trial counsel opposed postponing the dispositional hearing after the Court found grounds to terminate. The Court agreed to schedule disposition without delay. (T. Vol. 6, p. 6, line 6-p. 7, line 18.) At the next hearing on March 23, 2005, Mr. B’s trial counsel requested a continuance in an attempt to secure his attendance in the juvenile court proceedings. (R. pp. 148-150 and T. Vol. 7.) The court allowed the case to be continued, but the federal government declined to release or transport Mr. B. to court for the hearing. 

Mr. B. did not appear at any subsequent hearings due to his incarceration. The Court, however, permitted transcripts of the hearings to be prepared. Mr. B.’s trial counsel was to review the transcripts with him so she could represent him at trial though he was physically absent. (T. Vol. 10, p. 68, line 15-p. 69, line 7.) Thereafter transcripts were ordered and time allowed for Mr. B.’s attorney to review the proceedings with him after each hearing. See above chart.

Relevant cases on the court’s failure to hold the TPR hearing within the statutory timeframe are In re S.W., ____ N.C.App. ____, 625 S.E.2d 594 (2006), disc. review denied, 360 N.C. 534, ____ S.E.2d ____ (2006) TA \l "In re S.W., ____ N.C.App. ____, 625 S.E.2d 594 (2006), disc. review denied, 360 N.C. 534, ____ S.E.2d ____ (2006)" \s "In re S.W., ____ N.C.App. ____, 625 S.E.2d 594 (2006), disc. review denied, 360 N.C. 534, ____ S.E.2d ____ (2006)" \c 1 ; and In re D.J.D., 171 N.C.App. 230, 242, 615 S.E.2d 26, 35 (2005) TA \l "In re D.J.D., 171 N.C.App. 230, 615 S.E.2d 26 (2005)" \s "In re D.J.D., 171 N.C.App. 230, 615 S.E.2d 26 (2005)" \c 1 . With regard to a trial court’s failure to enter a termination order within the statutorily prescribed time, please see In re D.S., ___ N.C.App.___, 628 S.E.2d 31 (2006) TA \l "In re D.S., ___ N.C.App.___, 628 S.E.2d 31 (2006)" \s "In re D.S., ___ N.C.App.___, 628 S.E.2d 31 (2006)" \c 1 ; In re P.L.P., 173 N.C.App. 1, 618 S.E.2d 241 (2005) TA \l "In re P.L.P., 173 N.C.App. 1, 618 S.E.2d 241 (2005)" \s "In re P.L.P., 173 N.C.App. 1, 618 S.E.2d 241 (2005)" \c 1 ; and In re L.E.B. & K.T.B., 169 N.C.App. 375, 610 S.E.2d 424 (2005). TA \l "In re L.E.B. & K.T.B., 169 N.C.App. 375, 610 S.E.2d 424 (2005)" \s "In re L.E.B. & K.T.B., 169 N.C.App. 375, 610 S.E.2d 424 (2005)" \c 1 
Conclusion

Wherefore Appellant-Father respectfully prays:

1. that the North Carolina Supreme Court shall reverse In re Harrison;
2. that the Honorable Court reviewing this Brief shall consider the entire record and determine whether error occurred, allow Mr. B. time to file arguments on his own behalf, and reverse the termination Order if error is found; and 

3. Grant Mr. B. such other and further relief as the Court deems just and proper.

Respectfully submitted, this the 22nd day of November 2006.
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