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IN THE MATTER OF:
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From Buncombe County







)

08 JT 315
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)

**************************************

QUESTION PRESENTED

**************************************

I.
WHETHER THE TRIAL COURT ERRED IN TERMINATING THE RESPONDENT MOTHER’S PARENTAL RIGHTS ON THE GROUND THAT IT LACKED SUBJECT MATTER JURISDICTION OVER THE ACTION PURSUANT TO N.C. GEN. STAT. 7B-1003.

STATEMENT OF THE CASE

This case began on 15 November 2007 with the filing of a petition by Buncombe County Department of Social Services alleging that N.F. (“Nell”) was an abused and neglected child.  R. p. 7.  The trial court adjudicated Nell abused and neglected on 15 May 2008.  R. p. 119.  On 4 June 2008, the Respondent Mother, Annette F. (“Annette”), gave notice of appeal from the adjudication order.  R. p.  139.  The Court of Appeals affirmed the judgment of the trial court on 6 January 2009.  R. p. 329.  


On 19 September 2008, the Petitioner filed a petition to terminate Annette’s parental rights.  R. p. 199.  Following hearings on 21, 22, and 30 January 2009 in Buncombe County District Court before the Honorable Rebecca B. Knight, the trial court determined that grounds existed to justify termination of Annette’s parental rights.  The trial court further determined that termination was in the best interests of Nell.  R. p. 347.  The trial court entered its written order terminating Annette’s parental rights on 2 March 2009.  R. p. 347.  Annette gave notice of appeal from the order terminating her parental rights on 1 April 2009.  R. p. 364.

GROUNDS FOR APPELLATE REVIEW

The Respondent Mother appeals from the Order terminating her parental rights pursuant to N.C. Gen. Stat. 7B-1001 and N.C. R. App. P. 3A.

STATEMENT OF THE FACTS


Following the trial court’s entry of an order adjudicating N.F. (“Nell”) abused and neglected, Nell’s mother, Annette F. (“Annette”), gave notice of appeal to the North Carolina Court of Appeals.  R. p. 139.  On 19 September 2008, while the adjudication and dispositional orders were pending before the Court of Appeals, the Petitioner, Buncombe County Department of Social Services (“DSS”), filed a petition to terminate Annette’s parental rights.  R. p. 199.  


Summons for the termination petition were issued on 22 November 2008 and a Pre-Termination of Parental Rights Order was entered on 28 October 2008.  R. p. 257.  The trial court conducted a hearing on the termination petition on 21, 22, and 30 January 2009.  T. p. 1.  The Court of Appeals on 6 January 2009 issued an opinion affirming the adjudication order, with the opinion’s mandate taking effect 20 days later on 26 January 2009.  R. p. 329.  


Following the conclusion of the hearing on 30 January 2009, the trial court determined that Nell was an abused, neglected, and dependent juvenile, and that there was a high likelihood of repetition of abuse, neglect, and dependency.  The trial court further determined that termination was in Nell’s best interests.  On 2 March 2009, the trial court entered an order terminating Annette’s parental rights.  R. p. 347.  Annette gave timely notice of appeal from the trial court’s order terminating her parental rights on 1 April 2009.

ARGUMENT I

THE TRIAL COURT ERRED IN EXERCISING JURISDICTION OVER THE TERMINATION OF PARENTAL RIGHTS ACTION SINCE THERE WAS A PENDING APPEAL FROM THE ADJUDICATION ORDER.

Assignment of Error 15, 20

R. p. 378

STANDARD OF REVIEW

Questions of subject matter jurisdiction are reviewed under a de novo standard.  A party may raise the issue of subject matter jurisdiction on appeal.  In re J.D.S., 170 N.C. App. 244, 248, 612 S.E.2d 350, 353, cert. denied, 360 N.C. 64, 360 S.E.2d .  An appellate court may dismiss an action for lack of subject matter jurisdiction.  In re N.R.M., 165 N.C. App. 294, 297, 598 S.E.2d 147, 149 (2005). 

ARGUMENT

“Subject matter jurisdiction is the indispensable foundation upon which valid judicial decisions rest, and in its absence a court has no power to act.”  In re T.R.P., 360 N.C. 588, 590, 636 S.E.2d 787, 790 (2006) ((citing Hart v. Thomasville Motors, Inc., 244 N.C. 84, 90, 92 S.E.2d 673, 678 (1956)).  


“[A] court which lacks subject matter jurisdiction over a dispute is absolutely without power to render a decision upon it[.]” In re A.R.G., 361 N.C. 392, 397, 646 S.E.2d 349, 352 (2007).  “The court's lack of subject matter jurisdiction cannot be waived and can be raised at any time, including for the first time on appeal to this Court.”  In re Triscari Children, 109 N.C. App. 285, 288, 426 S.E.2d 435, 437 (1993).  


The North Carolina General Assembly has made it clear that a trial court has no subject matter jurisdiction over any action brought under Article 11 of the Juvenile Code during the pendency of the appeal of a prior order in the case.  N.C. Gen. Stat. 7B-1003 (“Pending disposition of an appeal, unless directed otherwise by an appellate court. . . the trial court shall. . . continue to exercise jurisdiction and conduct hearings under this Subchapter with the exception of Article 11 of the General Statutes[.]” Id. (emphasis added).  An action seeking to terminate a parent’s parental rights is an action under Article 11.  N.C. Gen. Stat. 7B-1100 et seq.


In the instant case, Annette had given notice of appeal from the court’s adjudication and dispositional orders, and that appeal was pending before the North Carolina Court of Appeals from 4 June 2008, when Annette entered Notice of Appeal, until 26 January 2009, when the mandate on the Court of Appeals’ opinion became effective (The Court of Appeals’ opinion was filed with the clerk on 6 January 2009 and became effective 20 days later, on 26 January 2009, pursuant to N.C. R. App. P. 32(b).  R. p. 329).  R. p. 139, 329.  


But despite the pending appeal, the trial court allowed the Petitioner to file a petition to terminate Annette’s parental rights on 19 September 2008, and purported to exercise jurisdiction over the termination action on numerous occasions while the adjudication and dispositional orders were pending appeal.  R. p. 199.  The trial court entered a pre-termination of parental rights order on 28 October 2008, and on 21 and 22 January 2009, presided over a hearing on the Petitioner’s termination petition.  The trial court did not gain subject matter jurisdiction over any termination proceeding until 26 January 2009, when the mandate on the Court of Appeals’ decision went into effect.  


Pursuant to N.C. Gen. Stat. 7B-1003, the trial court had no jurisdiction with respect to any termination hearing from 4 June 2008 until 26 January 2009.  Any actions taken with respect to termination proceedings during that period are rendered nullities by the statute, which specifically deprives the trial court of subject matter jurisdiction in such cases.  


Therefore, when the DSS filed its termination petition on 19 September 2008, it attempted to invoke the jurisdiction of a court which by law had no jurisdiction.  “[T]he proceedings of a court without jurisdiction of the subject matter are a nullity.”  In re J.T.,363 N.C. 1, 3, 672 S.E.2d 17, 18 (2009)  (quoting Burgess v. Gibbs, 262 N.C. 462, 465, 137 S.E.2d 806, 808 (1964)).  


Pursuant to the principle stated in J.T. and Burgess, the petition to terminate Annette’s parental rights was a nullity since it was filed with a court lacking subject matter jurisdiction.  “Where there is no proper petition. . . the trial court has no jurisdiction to enter an order for termination of parental rights.”  In the Matter of Z.T.B., 170 N.C. App. 564, 568, 613 S.E.2d 298, 300 (2005).  This Court has previously held that a defective petition fails to invoke the jurisdiction of the trial court, rendering any subsequent action null and void.  See generally In re Triscari Children, 109 N.C. App. 285, 426 S.E.2d 435 (1993); In re T.B., 177 N.C. App. 790, 629 S.E.2d 895 (2006).  


Here, the petition itself was not defective.  However, the petition nevertheless fails because it could not have invoked the jurisdiction of a court that had none.  And absent a valid petition, filed with a court having jurisdiction over the subject matter, the trial court was powerless to act.  Id.  Pursuant to N.C. Gen. Stat. 7B-1003, the trial court only had jurisdiction to conduct hearings and enter orders affecting custody and placement of the child.  N.C. Gen. Stat. 7B-1003(b)(1) and (2).  It had no jurisdiction over a termination of parental rights action.  N.C. Gen. Stat. 7B-1003(b)(1).  Accordingly, the trial court erred by proceeding on the termination petition, which failed to properly invoke the court’s subject matter jurisdiction.  


Further, during two of the three days of hearings on the petition, the trial court had no jurisdiction over the subject matter of the case.  On 21 and 22 January 2009, the Court of Appeals’ opinion with respect to the adjudication and dispositional order was still pending.  Although the opinion had been filed with the clerk on 6 January, its mandate did not take effect for another 20 days, on 26 January 2009.  “Unless a court orders otherwise, its clerk shall enter judgment and issue the mandate of the court 20 days after the written opinion of the court has been filed with the clerk.”  N.C. R. App. P. 32(b).


The trial court regained jurisdiction to consider actions brought under Article 11 of the Juvenile Code on 26 January 2009.  The final day of hearing on the termination petition occurred after that date, as did the entry of the order terminating Annette’s parental rights on 2 March 2009.  However, the fact that the trial court later obtained subject matter jurisdiction in no way cures the earlier defects.  The case was initiated in the absence of subject matter jurisdiction, and was heard in the absence of subject matter jurisdiction.  Its proceedings therefore are a “nullity.”  In re J.T.,363 N.C. at 3, 672 S.E.2d at 18.


There can be no doubt that our General Assembly, in drafting N.C. Gen. Stat. 7B-1003, intended to prevent exactly what occurred in this case – actions to terminate parental rights brought during the pendency of appeals from prior orders.  In In re Hopkins, 163 N.C. App. 38, 592 S.E.2d 22 (2004), this Court vacated an order terminating a father’s parental rights.  In that case, which was decided under an earlier version of N.C. Gen. Stat. 7B-1003, the father had appealed a permanency planning order setting adoption as the permanent plan for the child.  

During the pendency of that appeal, (1) DSS filed the TPR petition on 20 March 2002; (2) the trial court held a hearing on the TPR petition on 11 July 2002; and (3) the trial court entered the TPR order which is the subject of the present appeal on 24 July 2002. Meanwhile, respondent-father's appeal of the permanency planning review order remained pending thereafter until 26 May 2003, when this Court's mandate issued twenty days after the 6 May 2003 filing of its opinion vacating and remanding the permanency planning review order. See N.C.R. App. P. 32(b). 

Id. (emphasis in original).


As in Hopkins, a prior order was pending appeal in this case.  As in Hopkins, the termination of parental rights petition was filed when the trial court had no subject matter jurisdiction.  And as in Hopkins, the trial court conducted a hearing on the termination petition while having no subject matter jurisdiction.


Although the North Carolina Supreme Court overruled Hopkins in In re R.T.W, 359 N.C. 539, 614 S.E.2d 489 (2005), the North Carolina General Assembly acted to supercede R.T.W. and reinstate Hopkins by amending N.C. Gen. Stat. 7B-1003, effective 1 October 2005.  2005 N.C. Sess. Laws 398.  In R.T.W., the Supreme Court held that a trial court retains jurisdiction over a termination of parental rights action despite the pendency of an appeal from a prior order.  However, the General Assembly was quick to dismiss that reasoning and clarify its own.  

Immediately after R.T.W., the General Assembly passed substantial amendments to Subchapter I of Chapter 7B of the General Statutes. 2005 N.C. Sess. Laws ch. 398. As reflected in the current version of N.C. Gen. Stat. § 7B-1003, the General Assembly, in those amendments, repealed the separate appeal provision relating to termination of parental rights proceedings set out in N.C. Gen. Stat. § 7B-1113 (repealed 2005). Article 10 now contains all provisions relating to appeals of orders entered under Subchapter I of Chapter 7B, including TPR orders. N.C. Gen. Stat. § 7B-1001 (2007) specifies the orders from which an appeal may be taken, while N.C. Gen. Stat. § 7B-1003 sets out the trial court's authority to enter orders pending appeal. The amendments superceded R.T.W. by specifically providing that pending an appeal, a trial court "shall . . . [c]ontinue to exercise jurisdiction and conduct hearings under this Subchapter with the exception of Article 11 of the General Statutes [relating to termination of parental rights]." N.C. Gen. Stat. § 7B-1003(b)(1).

In re K.L., __ N.C. App.__, __, 674 S.E.2d 789, 793 (2009). 


In light of the October 1, 2005 amendments to N.C. Gen. Stat. 7B-1003, the law is now clear:   “[P]ending disposition of an appeal, the trial court no longer continues to exercise jurisdiction over termination proceedings.”   In re Z.J.T.B., 183 N.C. App. 380, 382, 645 S.E.2d 206, 209 (2007) (quoting In re A.B., 179 N.C. App. 605, 635 S.E.2d 11, 14 (2006).


This Court has further noted that the DSS cannot bypass N.C. Gen. Stat. 7B-1003(b) by filing a petition in a different file number from the underlying abuse/neglect/dependency action.  In K.L., the DSS had two files for the juvenile.  One, numbered 06 J 71, was the underlying juvenile file, while the other, numbered 06 JT 71, was the termination of parental rights file.  Id.  Similarly, there are two files for Nell in this case: the abuse and neglect file, from which the first appeal was taken, numbered 07 JA 434, and the termination of parental rights file, numbered 08 JT 315.  R. p. 7, 199.


The K.L. Court noted that, regardless of whether there are two files or one, N.C. Gen. Stat. 7B-1003 applies, and allows the trial court only to “[e]nter orders affecting the custody or placement of the juvenile as the court finds to be in the best interests of the juvenile.”  N.C. Gen. Stat. 7B-1003(b)(2).

With the 2005 amendments, the General Assembly did not expand [the trial court’s jurisdiction], but rather further limited it by expressly providing that the trial court lacks jurisdiction to conduct TPR proceedings following an appeal, whether DSS proceeds by a motion in the cause or begins a new action by filing a petition.  

K.L., __N.C. App. at __, 674 S.E.2d at 793.


The clarity of the law on this point and the facts of this case make it clear that the trial court erred in exercising subject matter jurisdiction during the pendency of an appeal from a prior order.  For that reason, the trial court’s order terminating Annette’s parental rights should be vacated.

CONCLUSION

Because the trial court had no jurisdiction to act on a termination of parental rights petition or to preside over a termination of parental rights hearing during the pendency of an appeal from a prior order, the trial court’s order terminating Annette’s parental rights should be vacated and the case remanded to the Buncombe County District Court.


This the __ day of July, 2009.
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�The facts relating to the underlying juvenile file, termination petition, and hearing are not set forth in the Respondent Mother’s Brief since she is not challenging the merits of the order terminating her parental rights.  Because the only issue presented by the Respondent Mother’s appeal relates to subject matter jurisdiction, only facts relevant to that issue are set forth in the Respondent Mother’s Statement of Facts, pursuant to N.C. R. App. P. 28(b)(5) (“[An appellant’s statement of facts should be a non-argumentative summary of all material facts underlying the matter in controversy which are necessary to understand all issues presented for review[.]”) (emphasis supplied).






