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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court have sufficient evidence and make sufficient findings of fact to conclude that grounds existed to terminate Respondent-Mother’s parental rights based on neglect?

II.
Did Respondent-Mother’s court-appointed trial attorney render ineffective assistance by failing to move to dismiss the termination of parental rights action for insufficiency of evidence at the close of Petitioner-DSS’s case-in-chief and then presenting evidence during Respondent-Mother’s case-in-chief that tended to prove Petitioner-DSS’s case for neglect?

III.
Did the trial court have sufficient evidence and make sufficient findings of fact to conclude that grounds existed to terminate Respondent-Mother’s parental rights based on dependency?

IV.
Did Respondent-Mother’s court-appointed trial attorney render ineffective assistance by failing to move to dismiss the termination of parental rights action at the close of Petitioner-DSS’s case-in-chief for insufficiency of evidence to prove the ground of dependency?

W. Did the trial court violate Respondent-Mother’s substantial rights and reversibly err by conducting the termination of parental rights hearing without Respondent-Mother’s guardian ad litem present when Petitioner-DSS had alleged dependency based on Respondent-Mother’s mental incapability and the trial court had previously appointed Respondent-Mother a guardian ad litem for the hearing?

VI.
Did the competent evidence and the findings of fact support the trial court’s conclusion of law that it was in the children’s best interests to terminate their mother’s parental rights?

VII.
Did the trial court abuse its discretion, violate Respondent-Mother’s substantial rights, and commit reversible error when it ordered that her parental rights be terminated?

STATEMENT OF THE CASE

Orange County Department of Social Services (“DSS”) filed juvenile petitions on 7 May 2007 alleging neglect of the children, N.B., I.B., and A.F. (R 14-22).  The trial court adjudicated them neglected at a hearing it conducted on 2 August 2007 (R 43-48).  On 15 November 2007 the trial court conducted a permanency planning hearing at which it ceased reunification efforts and ordered a permanent plan of adoption (R 59-64). 

DSS filed a termination of parental rights (“TPR”) motion on 14 January 2008 (R 65-72).  The trial court conducted the TPR hearing on 17 April 2008 (T 1-16; R 114-17).  The trial court terminated Respondent-Mother’s parental rights and reduced its order to writing on 25 June 2008 (R 114-17).  Respondent-Mother gave written notice of appeal on 8 July 2008 (R 119).  The parties timely perfected the record and filed it with this Court on 5 September 2008 (R 139-40).  This Court docketed the Record on 16 September 2008.

JURISDICTION

Our General Assembly has authorized Respondent-Mother to appeal under N.C. Gen. Stat. §§ 7A-27(c), 7B-1001(a)(6), and 7B-1002(4) (2008).  Respondent-Mother timely filed written notice of appeal on 8 July 2008 (R 119).

STATEMENT OF THE FACTS

The 16-page transcript of TPR hearing showed the following.  At the start of the hearing DSS’s attorney asked the trial court to review the court file and adopt the prior court orders’s findings of fact as the TPR hearing’s findings of fact (T 3).  The DSS attorney then handed the trial judge a copy of the social worker’s court report and asked the trial court to accept it in lieu of testimony (T 3).  The attorney advocate for the children’s Guardian ad Litem (“GAL”) then told the trial judge that the GAL was not present and that she had not written a report but that if she had written a report, it would mirror DSS’s report (T 4).

Respondent-Mother’s court-appointed attorney then called Respondent-Mother as a witness who testified without being sworn as follows.  Her mother passed away in 1994 and she went into DSS’s custody when she was 14 years old (T 7).  DSS emancipated her at 15 years of age, gave her $5,000, and put her on the streets (T 7).  She quickly blew through the $5,000 by living in hotels and taking limousines to school (T 7). 

In 2005 and 2006 she was on probation and living at the Summit House in Raleigh (T 7-8).  She was supposed to take antidepressants but they made her drowsy and caused her to sleep all day long (T 7-8).  She took CNA classes and volunteered at Urban Ministries but she was like a zombie through it all so she stopped taking her antidepressants and Summit House kicked her out (T 8).  She then got incarcerated and DSS took her children (T 9).

She could not get medication in Orange County because she was a convicted felon and thus could not get Medicaid (T 9).  She had talked to numerous people and organizations about getting her medication without success and thus her depression had gotten worse (T 10).  She did not use crack; marijuana was her drug of choice (T 10).  She signed up for and did Family Treatment Court until her grandmother passed away in January 2008; that broke her (T 10-11).  

She had been looking for jobs without success (T 11).  She had no income, no transportation (T 11).  She completed a parenting class at Project Enlightenment in Wake County in 2006 (T 12-13).  She had played phone tag with the social worker (T 13-14).  She had a cell phone but it ran out of minutes on occasion (T 14).  She went to social services occasionally (T 14).  She had not caught any new criminal charges in the past three years (T 15).  

She currently resided in Orange County jail for a probation violation and had been there since 2 April 2008 (T 4).  She was to be released on 25 April 2008 (T 5).  Upon her release she planned on getting into and completing a residential drug treatment program and then moving in with a friend in Tarboro (T 5-6).  She just wanted more time to try to reunify with her children and she was willing to do anything to make that happen (T 15).

The other parties neither asked Respondent-Mother any questions nor presented any evidence to contradict what she had said (T 15).  At the close of the TPR hearing the trial judge said he would look at the court file and let everyone know his decision within seven days (T 16).

In the underlying file the competent evidence showed the following.  The order from the 2 August 2007 adjudication hearing showed that Respondent-Mother had not been present for that hearing (R 44).  The record also showed that DSS never served her on the underlying adjudication action (R 2-13).  She had disappeared in February 2007 and her whereabouts were unknown (R 44).

The adjudication order further showed that Respondent-Mother had not complied with drug treatment requirements in Wake County (R 44).  She had not taken her depression medication (R 44).  She had not complied with DSS’s pre-petition case plan (R 44).  She had a history of substance abuse and leaving the children with multiple caretakers while she engaged in criminal activity to include using and selling drugs (R 44).  She had a mental illness and psychiatric problems for which she had been hospitalized and she had not received mental health treatment (R 44).  Based on these findings the trial court adjudicated the children dependent and neglected (R 46).

The order from the 15 November 2007 permanency planning hearing showed that Respondent-Mother was present for that hearing (R 59).  It also showed the exact same findings as the adjudication order (R 60).  Based on these findings the trial court ceased reunification efforts and ordered a permanent plan of adoption (R 64).

Based on DSS’s report, Respondent-Mother’s unsworn testimony, and the underlying court file, the trial court terminated Respondent-Mother’s parental rights on 25 June 2008 on the grounds of neglect and dependency (R 116).  From this order Respondent-Mother gave timely written notice of appeal (R 119).  She will develop further facts as needed in the arguments below.

ARGUMENT

I.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO

CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON NEGLECT BECAUSE IT FAILED TO MAKE AN INDEPENDENT DETERMINATION THAT NEGLECT EXISTED AT THE TIME OF THE TERMINATION OF PARENTAL RIGHTS HEARING.

ASSIGNMENTS OF ERROR NOS. 6-18, R 132-34

II.
RESPONDENT-MOTHER’S COURT-APPOINTED TRIAL ATTORNEY

RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL BY FAILING TO MOVE TO DISMISS THE TERMINATION OF PARENTAL RIGHTS ACTION FOR INSUFFICIENCY OF EVIDENCE AT THE CLOSE OF PETITIONER-DSS’S CASE-IN-CHIEF AND THEN PRESENTING EVIDENCE DURING RESPONDENT-MOTHER’S CASE-IN-CHIEF THAT TENDED TO PROVE PETITIONER-DSS’S CASE FOR NEGLECT.

ASSIGNMENT OF ERROR NO. 2, R 131

Appellant will argue the above-referenced 

assignments of error simultaneously

Standard of Review
A termination of parental rights proceeding involves two separate analytical stages:  an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  On appeal the standard of review at the adjudicatory stage is whether the trial court’s findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  However, an appellate court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001).  At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

____________________

Summary of Argument
The trial court reversibly erred in finding and concluding that grounds existed to terminate Respondent-Mother’s parental rights based on neglect because it failed to find or conclude that Respondent-Mother continued to neglect her children at the time of the TPR hearing (R 114-17).  Had it so found, the competent evidence would not have supported such a finding/conclusion.  The trial court further failed to find or conclude that the children would be neglected if returned to their mother’s care (R 114-17).  This Court has previously opined that a petitioner must prove that neglect exists at the time of the TPR hearing or that there is a probability of a repetition of neglect if the children were returned to the parent’s care.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).

The trial court failed to gather this necessary evidence because it conducted a summary judgment-like hearing.  It received only documentary evidence from Petitioner-DSS and unsworn oral testimony from Respondent-Mother.  This Court has previously opined that the TPR statute does not allow for summary judgment-like TPR hearings.  In re J.N.S., 165 N.C. App. 536, 539, 598 S.E.2d 649, 651 (2004) (citing N.C. Gen. Stat. § 7B-1109(e) (2003)).  

Alternatively, if this Court finds that Respondent-Mother’s unsworn testimony carried the day, she argues that her court-appointed trial attorney rendered ineffective assistance by failing to move to dismiss the case at the close of DSS’s case-in-chief and then calling Respondent-Mother during her case-in-chief and offering testimony that tended to prove DSS’s case for neglect.

The Trial Court Conducted a Summary Proceeding
Here, the trial court essentially conducted a summary- judgment-like TPR hearing.  It received no oral testimony from DSS, only documentary evidence.  Respondent-Mother’s trial attorney then called Respondent-Mother as a witness but Respondent-Mother’s testimony was unsworn.  She points this out not to argue that being unsworn, in of itself, is reversible error or that it makes her testimony incompetent.  She does so rather to show the summary nature of the trial court’s TPR hearing:  it took no sworn testimony from any witnesses.

“The burden is on the petitioner to prove the allegations of the termination petition by clear, cogent, and convincing evidence.”  In re R.B.B., ___ N.C. App. ___, ___, 654 S.E.2d 514, 518 (2007) (citing N.C. Gen. Stat. § 7B-1109(f) (2005)), disc. review denied, 362 N.C. 235, 659 S.E.2d 738 (2008).  In other words, it is not Respondent-Mother’s duty to prove DSS’s case for termination.  In addition, this Court has recently opined that the trial court needs to hear some oral testimony at a TPR hearing.  In re A.M., ___ N.C. App. ___, ___, ___ S.E.2d ___, ___ (2008) (No. COA08-484, 2008 N.C. App. LEXIS 1632 (September 2, 2008)).  Thus, DSS’s documentary evidence coupled with Respondent-Mother’s unsworn oral testimony during her case-in-chief failed to satisfy the trial court’s duty to conduct a formal TPR hearing.

Summary judgment procedures are not available in termination proceedings.  Curtis v. Curtis, 104 N.C. App. 625, 628, 410 S.E.2d 917, 919 (1991).  Likewise, the trial court cannot conduct a sham hearing in which DSS presents little or no evidence simply because the respondent parent has only recently appeared and is unable to challenge the allegations.  DSS still has an obligation to present and prove its case.

Ineffective Assistance of Counsel
Alternatively, if this Court finds that Respondent-Mother’s unsworn testimony was sufficient to confer formal hearing status on the trial court, she asserts that her trial attorney rendered ineffective assistance by failing to move to dismiss DSS’s TPR petition at the close of DSS’s case-in-chief.  The trial attorney should have known that more formal evidentiary requirements were in place and she should have asked the trial court to adhere to those requirements.  Had the trial attorney done so, the trial court may very well have dismissed the action.  Had the trial court denied the trial attorney’s motion to dismiss, she still would have better preserved the error for argument on appeal.

Respondent-Mother’s trial attorney rendered further ineffective assistance by calling Respondent-Mother to testify and then asking her questions knowing that her answers would tend to prove DSS’s case for neglect.  Respondent-Mother’s trial attorney knew, or she should have known, that she was not in an informal review or permanency planning hearing.  Thus, she should not have called Respondent-Mother as a witness.  It was not the time to update the trial court on Respondent-Mother’s status.  It was the time for DSS to formally prove its case for TPR based on neglect.  The burden was not on Respondent-Mother to prove her parental rights should not be terminated.  The trial attorney’s actions may very well have helped DSS prove its case.

The Competent Evidence, Findings, and Conclusions are Lacking
Regardless of the above, the trial court still lacked competent evidence to find or conclude that grounds existed to terminate Respondent-Mother’s parental rights based on neglect.  Where children have not been in a parent’s custody for a significant period the trial court must employ a different analysis to decide if the evidence supports a finding of neglect.  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  A petitioner must prove that neglect exists at the time of the TPR hearing or that there is a probability of a repetition of neglect.  Ballard, 311 N.C. at 715, 319 S.E.2d at 232.  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Id. at 714, 319 S.E.2d at 231-32.

This Court has required strong evidence to support termination of parental rights.  See Alleghany County Dept. Of Social Services v. Reber, 75 N.C. App. 467, 471, 331 S.E.2d 256, 258 (1985).  “The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of risk of harm to the child or their well being.  In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).

In the case sub judice the problem is one of proof, or the lack thereof.  The trial court made several findings concerning whether grounds existed to terminate Respondent-Mother’s parental rights based on neglect:  numbers five through 13 (R 115-16).  Only findings five (5), eight(8), and the first part of finding 11 have any competent evidentiary support.  However, the first part of finding number 11 has to do with the children’s best interests and is therefore irrelevant on the issue of grounds to terminate.  

Respondent-Mother disputes the second part of finding 11, that the children have stability for the first time in their lives (R 115).  There was simply a lack of evidence to show this as the trial court did not receive any testimony or competent documentary evidence on whether the children experienced stability in the early part of their lives before they came into DSS custody.  DSS must prove facts; the trial court cannot speculate as to what are the facts.  N.C. Gen. Stat. § 7B-1109(f) (2008).  

Findings five (5) and eight (8) show that Respondent-Mother has a history of drug abuse, selling drugs, and depression, that she has an extensive criminal history including drug-related convictions, and that she is currently incarcerated (R 115).  The prior adjudication order and Respondent-Mother’s unsworn testimony tended to prove these two findings (T 4-15; R 44).  However, except for her current incarceration, these two findings are based on events that took place in the past.  Termination of parental rights may not be based solely on conditions that existed in the past.  Union County Dep’t of Social Services v. Mullis, 82 N.C. App. 340, 348, 346 S.E.2d 289, 298 (1986).  The trial court must independently determine if neglect exists at the time of the TPR hearing.  Id.  Respondent-Mother’s current incarceration was only temporary; she had been incarcerated for only two weeks and she was due to be released a week after the TPR hearing. 

The competent evidence did not support finding number six (6), that DSS has a history with the family dating back to 2002 and that it had received several allegations of neglect (R 115).  This finding is contained in neither the 2 August 2007 adjudication hearing order nor the 15 November 2007 permanency planning hearing order (R 44, 60).  Respondent-Mother did not say it when she testified.  The only place the trial court could have gotten this information was from DSS’s court report (R 85).  DSS’s court report, however, is incompetent for purposes of proving grounds to terminate.  J.N.S., 165 N.C. App. at 539, 598 S.E.2d at 651.  The trial court could consider it for best interests only, a consideration that it must make in the disposition phase of the hearing and one that has no bearing on the existence of grounds.  To rule otherwise would be inconsistent with the synthesis of the case law which is that a trial court must conduct a formal TPR hearing that includes oral testimony.  Id.;  A.M., ___ N.C. App. at ___, ___ S.E.2d at ___.

The trial court also lacked sufficient evidence to support finding number seven (7), that Respondent-Mother had briefly attempted drug treatment but she had not been committed to her recovery, that she had not accepted treatment for herself, and that she continued to actively abuse (R 115).  Respondent-Mother testified that she had been in both Summit House and Family Treatment Court but she did not say for how long (T 7-8, 10).  Thus, we simply do not know how long were her attempts at recovery.  Likewise, this evidence did not show whether she accepted treatment for herself, whatever that may mean.  

The competent evidence further failed to show that Respondent-Mother continued to actively abuse.  No one asked her when was the last time she had used illegal drugs and she never said.  She had been incarcerated for two weeks leading up to the TPR hearing (T 5).  She was incarcerated on a probation violation but the competent evidence did not show why her probation officer violated her (T 5).  Respondent-Mother testified that she had not caught any new criminal charges in the past three years (T 15).

The trial court also lacked competent evidence to support finding number nine (9), that Respondent-Mother had completely failed to work on her treatment plan or accept services offered to her and that she had made no progress toward accomplishing any of her goals (R 115).  The last court order concerning the matter, the November 2007 permanency planning hearing order, was entered some five months earlier (R 59-64).  Respondent-Mother testified that she had gone to Family Treatment Court but that she had dropped out after her grandmother died in January 2008 (T 10-11).  She also completed a parenting class at Project Enlightenment (T 12).  That is not evidence of a “complete” failure to work a treatment plan or a failure to accept services offered.

The competent evidence also failed to support finding number 10, that Respondent-Mother left her children in the care of others for long periods with her whereabouts unknown (R 115).  The August 2007 adjudication order and the November 2007 permanency planning order showed that she had a history of leaving the children with multiple caretakers while she engaged in criminal activity (R 44, 60).  These orders did not show that she left her children for long periods while her whereabouts were unknown.  Respondent-Mother’s testimony was that she left her children with others while she was in jail (T 13).

The trial court lacked competent evidence to support finding number 12, that Respondent-Mother had nothing to offer her children (R 115).  She most certainly had the ability to offer them the love and affection that inheres in the mother-child relationship.

Lastly, the trial court lacked competent evidence to support its finding number 13, that Respondent-Mother’s drug use and resulting impairment rendered her incapable of parenting her children (R 115).  Again, there was no testimony or even documentary evidence concerning her recent drug use or whether it rendered her incapable of parenting her children.

As a result of lacking the necessary findings for neglect, the trial court’s lone conclusion of law regarding neglect is insufficient for this Court to conclude that the trial court could terminate based on neglect (R 116, #2).  By and large that conclusion of law is a repeat of the statutory language on the definition of neglect (R 116, #2).  It offers nothing else to show that DSS proved its case for neglect.

For the reasons stated herein Respondent-Mother urges this Court to rule that the trial court committed reversible error and violated her substantial rights by finding and concluding that grounds existed to terminate her parental rights for neglect in the face of a paucity of evidence to that effect.  Respondent-Mother requests that this Court reverse and remand the case for the reasons stated herein.

III.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO

CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON DEPENDENCY BECAUSE IT LACKED COMPETENT EVIDENCE TO FIND THAT RESPONDENT-MOTHER WAS UNDER A DISABILITY THAT PRECLUDED HER FROM PARENTING AND IT FAILED TO FIND THAT SHE LACKED AN ALTERNATIVE CHILD CARE ARRANGEMENT.

ASSIGNMENTS OF ERROR NOS. 8-17, 19, R 132-34

IV.
RESPONDENT-MOTHER’S COURT-APPOINTED TRIAL ATTORNEY

RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL BY FAILING TO MOVE TO DISMISS THE TERMINATION OF PARENTAL RIGHTS ACTION AT THE CLOSE OF PETITIONER-DSS’S CASE-IN-CHIEF FOR INSUFFICIENCY OF EVIDENCE TO PROVE THE GROUND OF DEPENDENCY.

ASSIGNMENT OF ERROR NO. 2, R 131

Appellant will argue the above-referenced 

assignments of error simultaneously

Standard of Review
Respondent-Mother incorporates by reference the standard of review made above as if fully set out herein.

____________________

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

Summary of Argument
The trial court reversibly erred by finding and concluding that grounds existed to terminate Respondent-Mother’s parental rights based on dependency because it lacked competent evidence to find that she was under a disability that rendered her incapable of parenting her children.  The trial court also failed to find that Respondent-Mother lacked an alternative child care arrangement (R 114-17).

Alternatively, if this Court finds that Respondent-Mother’s unsworn testimony carried the day on the dependency issue, she argues that her court-appointed trial attorney rendered ineffective assistance by failing to move to dismiss the case at the close of DSS’s case-in-chief and then calling Respondent-Mother during her case-in-chief and offering testimony that tended to prove DSS’s case for dependency.

Insufficient Findings
The trial court’s lone finding that tends to relate to whether Respondent-Mother was under some sort of disability that precluded her from parenting her children was finding number 13:  Respondent-Mother’s drug use and her resulting impairment render her incapable of parenting (R 115).  As Respondent-Mother argued above, the trial court lacked sufficient evidence to make this finding.  For brevity’s sake, she does not repeat that argument here.

At the August 2007 adjudication hearing and the November 2007 permanency planning hearing the trial court found that Respondent-Mother had a mental illness and psychiatric problems for which she had been hospitalized and for which she was not receiving mental health treatment (R 44, 60).  At the TPR hearing Respondent-Mother testified that she had not been getting medication for her depression and that her depression was getting worse (T 9-10).  However, the trial court made no findings in its TPR order that Respondent-Mother was incapable of parenting based on her depression or any other mental infirmity.  Thus, the trial court’s TPR order lacked the necessary evidence and findings to support a determination that Respondent-Mother was under some sort of disability that precluded her from parenting.

Even if this Court concludes that the trial court’s TPR order contains sufficient findings to support a determination that Respondent-Mother was under some sort of disability, the TPR order still lacks a finding that Respondent-Mother had no alternative childcare arrangement (R 114-17).  The order requires such a finding.  N.C. Gen. Stat. §§ 7B-101(9) and 7B-1111(a)(6) (2008);  In re P.M., 169 N.C. App. 423, 427, 610 S.E.2d 403, 404 (2005).  Even the trial court’s lone conclusion of law on the dependency issue lacks this language (R 116, #3).  Thus, the trial court lacked the competent evidence and a necessary finding to conclude the existence of grounds to terminate Respondent-Mother’s parental rights based on dependency.

Ineffective Assistance of Counsel
Alternatively, if this Court finds that Respondent-Mother’s unsworn testimony was sufficient evidence to support TPR based on dependency, she asserts that her trial attorney rendered ineffective assistance by failing to move to dismiss DSS’s TPR petition at the close of DSS’s case-in-chief.  She argues these things for the same reasons as she argued above and does not repeat those arguments here for brevity’s sake.

X. THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL

RIGHTS AND REVERSIBLY ERRED BY CONDUCTING THE TERMINATION OF PARENTAL RIGHTS HEARING WHEN PETITIONER-DSS HAD ALLEGED DEPENDENCY BASED ON RESPONDENT-MOTHER’S MENTAL INCAPABILITY, THE TRIAL COURT HAD APPOINTED RESPONDENT-MOTHER A GUARDIAN AD LITEM, AND THAT GUARDIAN AD LITEM WAS NOT PRESENT FOR THE TERMINATION OF PARENTAL RIGHTS HEARING.

ASSIGNMENT OF ERROR NO. 3, R 131-32

Standard of Review
A trial court’s alleged violation of a statutory mandate is an alleged error of law and this Court reviews de novo alleged errors of law.  Armstrong v. State Bd. Of Dental Exam’rs, 129 N.C. App. 153, 156, 499 S.E.2d 462, 466 (1998).

____________________

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

Summary of Argument
The trial court reversibly erred by conducting the TPR hearing without Respondent-Mother’s GAL present.  DSS had alleged that Respondent-Mother’s parental rights should be terminated based on dependency under N.C. Gen. Stat. § 7B-1111(a)(6) (R 68-69), the trial court had appointed Respondent-Mother a GAL for the TPR proceeding (R 75-78), and that GAL was not present for the TPR hearing (R 114).  

Even though the trial court was not required to appoint a GAL for Respondent-Mother, it had previously determined that she was entitled to a GAL and it appointed her one.  Thus, the trial court’s subsequent failure to ensure that Respondent-Mother’s GAL was present for the TPR hearing was tantamount to the trial court not appointing a GAL to represent Respondent-Mother despite previously determining that she was entitled to one.  This act violated the provisions of N.C. Gen. Stat. § 7B-1101.1 (2008).

Discussion
This Court has previously opined that a trial court reversibly errs when it fails to appoint a parent a GAL when DSS has alleged that the parent’s parental rights should be terminated under N.C. Gen. Stat. § 7B-1111(a)(6).  In re S.B., 166 N.C. App. 488, 493, 602 S.E.2d 691, 694 (2004).  The parent need not show prejudice.  Id.  This case law is undisturbed but it was decided under an older version of the statute:  N.C. Gen. Stat. § 7B-1101 (2003).

The legislature subsequently changed the statute and better defined the role of the parent’s GAL.  N.C. Gen. Stat. § 7B-1101.1 (2005).  This Court later interpreted this updated version of the statute to mean that the role of the parent’s GAL was to assist the parent.  In re L.B., ___ N.C. App. ___, ___, 653 S.E.2d 240, 242 (2007).  Since the role of a parent’s GAL is to assist, it is necessary for that GAL to be present at the TPR hearing in order for the GAL to assist the parent.

The parent cannot waive the GAL’s appearance because the parent is presumed to be under some sort of mental disability that precludes her from acting in her own best interests.  It is logically inconsistent to reason that a parent is not mentally capable of making her own decisions and then later allow her to do so anyway.  

Allowing the parent’s attorney to waive the GAL’s appearance, either affirmatively or passively, would be tantamount to the attorney waiving the appearance of her client which can be devastatingly detrimental at a TPR hearing because it tends to show apathy.  Besides, why would the legislature intend for a mentally incapable parent to have a GAL if the parent’s court-appointed attorney could turn around and waive that GAL’s appearance in court?  Why not simply let the court-appointed attorney make all the decisions?  Since the legislature authorized a parent to have a GAL separate and apart from her attorney, it further intended for that GAL to be present at the TPR hearing and to make decisions on behalf of the parent.

Here, the record lacks any evidence on why Respondent-Mother’s GAL was not present for the TPR hearing.  The trial court subsequently terminated Respondent-Mother’s parental rights based on dependency (R 116-17).  Thus, the trial court necessarily concluded that Respondent-Mother was under some sort of mental disability.  Albeit, the trial court was unclear as to the specific nature of the disability.  Its lone finding on the issue, finding number 13, indicates that her inability to parent her children was due to her drug use.  However, the trial court’s lone conclusion of law on the issue, conclusion number three, merely recites the statutory definition of dependency and says that the incapability “may” include substance abuse or other mental disabilities (R 116-17).

Respondent-Mother asks this Court to reverse and remand this case because the trial court conducted the TPR hearing without her GAL present after DSS had alleged that her parental rights should be terminated under N.C. Gen. Stat. § 7B-1111(a)(6).

VI.
NEITHER THE COMPETENT EVIDENCE NOR THE FINDINGS OF FACT SUPPORT THE TRIAL COURT’S CONCLUSION OF LAW THAT IT WAS IN THE CHILDREN’S BEST INTERESTS TO TERMINATE THEIR MOTHER’S PARENTAL RIGHTS.

ASSIGNMENT OF ERROR NO. 20, R 134

VII.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT ORDERED THAT HER PARENTAL RIGHTS BE TERMINATED.

ASSIGNMENT OF ERROR NO. 21, R 135

Appellant will argue the above-referenced 

assignments of error simultaneously

Standard of Review
At the disposition (“best interests”) stage of the proceeding the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.


____________________

Respondent-Mother references and incorporates the prior arguments as if fully set out herein.


Since the trial court lacked sufficient evidence and findings to support the grounds for terminating Respondent-Mother’s parental rights, it abused its discretion by subsequently terminating her parental rights.  “Abuse of discretion exists when ‘the challenged actions are manifestly unsupported by reason.’”  Barnes v. Wells, 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004), (quoting Blakenship v. Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 (2002), disc. rev. denied and appeal dismissed, 357 N.C. 61, 579 S.E.2d 384 (2003)).  As DSS failed to prove either ground for termination that it had alleged, the trial court erred in concluding that it was in the children’s best interests to terminate their mother’s parental rights.  The trial court’s TPR order was manifestly unsupported by reason.

In addition, the trial court failed to make all of the requisite best interests findings under N.C. Gen. Stat. § 7B-1110(a) (2008).  The TPR order fails to contain findings on the children’s likelihood of adoption, their bond with Respondent-Mother, or their relationship with their current care providers.  A high likelihood of adoption was not a foregone conclusion considering that the trial court found that each child had “developmental and/or psychological impairments” (R 115, #11).

The trial court’s finding number 14 that simply adopted DSS’s court report was insufficient to achieve the N.C. Gen. Stat. § 7B-1110(a) inquiry.  A trial court cannot simply adopt a court report in lieu of making necessary findings.  When a trial court is required to find facts without a jury, it must find the facts specially and it must find the ultimate facts necessary to support its conclusions and allow an appellate court to determine the correctness of the decision.  In re O.W., 164 N.C. App. 699, 702, 596 S.E.2d 851, 853 (2004).  See also N.C. Gen. Stat. § 1A-1, Rule 52(a)(1) (2008).

The trial court entertained very little evidence on best interests.  It did not conduct a formal best interests phase of the hearing.  There are no findings in the written TPR order concerning the N.C. Gen. Stat. § 7B-1110(a) factors.  The trial court’s failure to consider these factors followed by affirmation from this Court would render that statute a nullity.

CONCLUSION
For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error, violated her substantial rights, and abused its discretion.  It failed to (1) establish grounds for termination, (2) ensure that Respondent-Mother’s GAL was present for the TPR hearing, and (3) make adequate findings on best interests.  Respondent-Mother respectfully requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.
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