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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court lack subject matter jurisdiction to terminate Respondent‑Mother's parental rights where Petitioner filed the termination action as a motion in the cause and the underlying juvenile adjudication petition was verified by someone indicating that he was the "director" of the Department of Social Services and record evidence shows that person was not the Director of the Department of Social Services?

II.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights by finding and concluding that grounds existed to terminate her parental rights?

III.
Was the trial court’s conclusion of law that it was in the child’s best interests to terminate Respondent-Mother’s parental rights supported by the competent evidence or the findings of fact?

IV.
Did the trial court abuse its discretion, violate Respondent-Mother’s substantial rights, and commit reversible error when it ordered her parental rights to the child be terminated?

STATEMENT OF THE CASE

 On 6 November 2006 the Harnett County Department of Social Services (“DSS”) filed a juvenile petition alleging neglect of the child M.X.R. (R 4-5).  The trial court adjudicated M.X.R. neglected on 8 December 2006 (R 21-34).  The trial court reviewed the matter on 2 February 2007, 11 May 2007, and 10 August 2007 each time maintaining M.X.R.’s custody with DSS and continuing reunification efforts with Respondent-Mother (R 41, 57, 75).  On 25 January 2008 the trial court conducted a permanency planning hearing at which it ceased reunification efforts and ordered M.X.R.’s permanent plan be changed to adoption (R 105).

DSS filed a motion in the cause for termination of parental rights (“TPR”) on 18 February 2008 (R 110).  On 23 May 2008 the trial court conducted the TPR hearing (R 248-66).  It terminated Respondent-Mother’s parental rights to M.X.R. on that date and reduced its order to writing on 23 July 2008 (T 154; R 250-64).  Respondent-Mother filed notice of appeal on 25 July 2008 (R 265).  The parties timely settled the Record and filed it with the Court of Appeals on 24 September 2008 (R 285).  The Court of Appeals docketed the Record on 7 October 2008.  Respondent-Mother filed a motion to amend the Record on 13 October 2008 asking to add an additional assignment of error concerning subject matter jurisdiction.  The Court granted that motion on 16 October 2008.

JURISDICTION

Our General Assembly has authorized Respondent-Mother to appeal under N.C. Gen. Stat. §§ 7A-27(c), 7B-1001(a)(6), and 7B-1002(4) (2008).  Respondent-Mother filed written notice of appeal on 25 July 2008 (R 265).

STATEMENT OF THE FACTS

M.X.R. (“Mark”, not the child’s real name) was born in October 2006 (R 146).  At some point shortly after that DSS received a report of neglect but could not locate the family until 3 November 2006 (T 5).  DSS placed Mark in foster care that day but changed his placement to Respondent-Mother’s aunt’s home 10 days later; he remained in that home for the remainder of the case (T 8).  Respondent-Mother’s aunt had previously adopted Mark’s older sibling, “Pay” (not the child’s real name), following the trial court’s involuntary termination of Respondent-Mother’s parental rights to Pay in 2006 (T 9).

DSS’s concerns for Mark were that the parents had lost two other children in 2006:  “Pau” (not the child’s real name) to relinquishment and Pay to involuntary termination of parental rights (R 5, 160-79).  In addition, the parents had a history of unstable housing and unemployment and domestic violence and failure to follow through with court-ordered services and the mother had mental health issues (R 5).

The parents agreed to a case plan on 1 December 2006 that included getting anger management counseling, refraining from further acts of domestic violence, doing parenting classes and demonstrating skills learned at visits, and obtaining and maintaining housing and employment (T 5-6).  The trial court adjudicated Mark neglected on 8 December 2006 and sanctioned the case plan as being necessary to effect reunification (R 21-34).  DSS’s last contact with the father was on 21 December 2006 (T 7).

At the February 2007 review hearing the trial court found that the mother was in compliance with her case plan (R 42).  She had attended parenting classes regularly and had demonstrated good parenting skills at weekly visits (R 42).  In addition, she had separated herself from the father (R 42).  The trial court ceased reunification efforts with the father at the 2 February 2007 review hearing and changed the permanent plan to reunification with the mother (R 42, 44).

By May 2007 the mother continued to live separate from the father; she had moved in with a boyfriend who was very supportive (R 58).  She continued to comply with her case plan with continued attendance at parenting classes and continued demonstrations of good parenting skills at weekly visits (R 58).  Based on her progress the trial court authorized her to have unsupervised visits with Mark (R 60).  By August 2007 the mother remained in compliance with her case plan and her unsupervised visits with Mark had gone so well that the trial court authorized unsupervised, overnight visits with Mark (R 76-78).

One night in August 2007 the mother developed a toothache and needed to go to the emergency room due to the pain (T 17, 106).  Her boyfriend believed that she was lying and was instead going to see Mark’s father (T 17, 106).  Pushing and screaming ensued and the boyfriend subsequently moved out (T 17-18, 105-06).  A friend named Crystal then moved in with the mother and lived with her from August through November 2007 (T 104).  The mother resumed her relationship with the boyfriend in October 2007 and resumed living with him in early 2008 and continued to live with him at the time of the TPR hearing (T 97, 106).  The boyfriend had previously attended two therapy sessions with the mother (T 112).

In late 2007 DSS received a report that the mother had let Mark’s father see Mark during one of her unsupervised visits (T 14-15).  In addition, DSS received reports that the mother had lost her job and that she had lost the electricity for her house (T 14-15).  As a result of these reports, DSS recommended ceasing reunification efforts with the mother at the 25 January 2008 permanency planning hearing (T 14).

At the May 2008 TPR hearing the mother denied having ever let Mark’s father see Mark during her unsupervised visits (T 107).  The father was homeless and would come by her house on occasion and ask for cigarettes and water and she would give him these things but she never let him in the house (T 107).  The father came over only one time that she had Mark and she would not let the father see Mark on that occasion (T 107-08).  As for the electricity issue, the boyfriend got mad when Crystal moved in with the mother so he had the electricity cut off (he had been paying for it up to that point) (T 16).  Crystal subsequently got the electricity turned back on in her name (T 16: R 245).

The mother attended therapy regularly until April 2007 and then it got sporadic and then her therapist, Dr. Sandling, had a stroke in late 2007 and could no longer see her (T 12, 49, 123).  She did not get any therapy between November 2007 and January 2008 (T 124).  On 4 January 2008 she went to the Sandhills Center for a mental health assessment and then received a full screening on 27 February 2008 at which time she was diagnosed with Bipolar I Disorder, Personality Disorder Not Otherwise Specified, and antisocial traits (T 74-77).  The psychiatrist prescribed medications (T 77, 81-82).  The mother resumed therapy with Amy Brown shortly after that and was still in therapy with Ms. Brown at the time of the TPR hearing (T 78-79).  

At the TPR hearing the mother indicated that she would continue seeing Amy Brown for the indefinite future and she admitted that she would probably need therapy the rest of her life (T 99, 101).  However, the mother disagreed with the Sandhills Center’s diagnoses of Bipolar Disorder and Personality Disorder (T 134-35).  Dr. Robert Aiello had previously examined the mother in July 2005 and diagnosed her with Depression and Posttraumatic Stress Disorder (R 203-16).  The mother agreed with Dr. Aiello’s diagnoses (T 135).

The mother worked at “E-Mart” from January through August 2007 (T 102).  She worked at Pizza House from August through October 2007 (T 103).  After that she baby-sat and did odd jobs (T 103-04).  Christina Swope testified at the TPR hearing that she paid Respondent-Mother $100 per week for baby sitting (T 89-90).  Ms. Swope reported that the mother watched her four-year old for eight hours a day and that she did well getting him to listen and providing for his needs (T 91).

DSS reported that the mother paid only $100 in child support in the six months before it filed the TPR motion and then she paid $697 after that (T 19-20).  However, a written report that DSS submitted to the trial court on 23 May 2008 showed that the mother had paid $1,012 in child support up to that date (R 140).  The mother reported that she was jailed shortly before the TPR hearing but paid a purge amount of $197 to get out of jail a couple of days later (T 114).  At the TPR hearing the mother was caught up on her child support payments (T 113).  In addition, the mother always brought toys and diapers to the visits (T 114).  

The mother visited regularly with Mark throughout the life of the case and those visits went well (T 23, 115).  Their unsupervised visits started off being from 9:00 a.m. to noon every Friday (T 109-10).  This lasted a month and then the visits went to overnights (T 110).  Eventually they were assigned a driver who would take them places like McDonald’s, Wal-Mart, or the park (T 111).  At the TPR hearing the social worker testified that the mother continued to visit with Mark and that they had a good relationship and that the mother was able to meet his needs (T 23).  

The mother completed eight hours of parenting classes in December 2006 (R 104).  She later volunteered to attend a parenting program called “Parents as Teachers” (T 54-55).  This program involved Mark and took place at DSS’s building when her visits were supervised and then in her home when her visits were unsupervised (T 55).  A parent educator named Shelly Humphrey conducted the sessions in the mother’s home (T 56).  The sessions were an hour a day, twice a month (T 65).  They prepared a schedule and the mother followed it (T 65-66).

Ms. Humphrey reported that their sessions were regular through July 2007 and then became sporadic (T 57).  She played phone tag with the mother in 2008 but never actually spoke to her (T 58).  The mother testified that on one occasion Ms. Humphrey’s father died and this prevented a session (T 132).  Other times Ms. Humphrey was late and the mother stopped waiting and went about her day (she took Mark to the park, McDonald’s, or someplace similar) (T 133).

When they did have sessions Ms. Humphrey had concerns because she saw a lot of people in and out of the mother’s home (T 56).  The visitors would care for Mark rather than let the mother care for him and this prevented Ms. Humphrey from observing the mother’s parenting skills (T 56-57).  The mother responded to this by saying that all of the maternal and paternal relatives would come to see Mark when she had him because they so rarely got to see him and that they would want to hold him and care for him when they were there (T 108-09).

At the end of the TPR hearing the trial court concluded the existence of all grounds DSS had alleged except for abandonment (T 153).  The trial court then asked for further evidence on best interests and Mark’s Guardian ad Litem offered up a written report (T 153).  The trial court then terminated parental rights (T 154).  Respondent-Mother gave timely notice of appeal (R 265).  She will develop further facts as needed in the arguments below.

ARGUMENTS

I.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO TERMINATE RESPONDENT‑MOTHER'S PARENTAL RIGHTS BECAUSE THE UNDERLYING JUVENILE ADJUDICATION PETITION WAS JURISDICTIONALLY DEFECTIVE IN THAT THE PERSON VERIFYING THAT PETITION ASSERTED THAT HE WAS THE "DIRECTOR" OF THE HARNETT COUNTY DEPARTMENT OF SOCIAL SERVICES WHEN HE WAS NOT, IN FACT, THE "DIRECTOR" OF THE HARNETT COUNTY DEPARTMENT OF SOCIAL SERVICES.

ASSIGNMENT OF ERROR NO. 15, Addendum to Record on Appeal
Standard of Review
"‘[W]hether a trial court has subject matter jurisdiction is a question of law, which is reviewable on appeal de novo.’" Childress v. Fluor Daniel, Inc., 172 N.C. App. 166, 167, 615 S.E.2d 868, 869 (2005) (quoting Ales v. T. A. Loving Co., 163 N.C. App. 350, 352, 593 S.E.2d 453, 455 (2004)).

____________________

Summary of Argument
A person named “Kenneth Roper” signed the underlying juvenile neglect petition on 3 November 2006 (R 5).  On that petition Mr. Roper indicated that he was the “Director” of “Harnett County Department of Social Services” (R 5).  Record evidence shows that Mr. Roper was not the Director of the Harnett County Department of Social Services on 3 November 2006 (R 21).  Rather, he was merely a social worker that worked for the Harnett County Department of Social Services (R 21).  

Recent appellate interpretations of Article 4 of Chapter 7B of the North Carolina General Statutes have opined that the trial court lacks subject matter jurisdiction to enter custody orders on a child in a Chapter 7B case in the face of an improperly verified juvenile petition.  All subsequent custody orders entered are void ab initio.  As such, DSS did not have standing to file a TPR motion in the cause in this case and the trial court did not have subject matter jurisdiction to enter a TPR order.  The facts of the case sub judice are nearly on all fours with the prior case law.

Discussion
This Court has opined that where a social worker signs a juvenile petition “for” the DSS director but then checks the block indicating that she is the DSS director, the petition is not properly verified and it divests the trial court of subject matter jurisdiction to enter further custody orders, including a TPR order.  In re S.E.P., 184 N.C. App. 481, 487, 646 S.E.2d 617, 621 (2007).  In S.E.P. the record evidence showed that the person signing the juvenile petition was employed by DSS but that she was not the DSS director despite indicating on the petition that she was the DSS director.  Id.  Thus, when she verified the petition and checked the block indicating that she was the DSS director this Court opined that the petition was not properly verified and this act divested the trial court of subject matter jurisdiction to enter further custody orders.  Id.  The S.E.P. Court cited In re T.R.P., 360 N.C. 588, 593, 636 S.E.2d 787, 792 (2006), a case with similar facts.  In T.R.P. our Supreme Court opined that a defectively verified Chapter 7B juvenile petition renders subsequent custody orders void ab initio.  Id.  

The case sub judice is nearly on all fours with S.E.P.  The only difference is that the social worker in S.E.P. signed “for” the DSS Director and checked the block indicating that she was the DSS Director.  In re S.E.P., 184 N.C. App. at 487, 646 S.E.2d at 621.  Here, the social simply worker signed his own name and then checked the block indicating that he was the DSS Director (R 5).  The difference is de minimus.  Neither one of these people was the DSS Director but both checked the block indicating that they were the DSS Director.  There is a block on the form indicating that the person signing the form is authorized to sign for the DSS Director (R 5).  The result is the same in both cases:  an improperly verified juvenile neglect petition.

As the S.E.P. Court noted, where the juvenile code allows for one continuous case with interrelated stages, the trial court’s subject matter jurisdiction over all stages is established by the filing of a properly verified juvenile petition.  In re S.E.P., 184 N.C. App. at 484, 646 S.E.2d at 621, citing In re T.R.P., 360 N.C. 588, 593, 636 787, 792 (2006).  When DSS improperly verified the underlying adjudication petition in this case the trial court was without subject matter jurisdiction to enter subsequent custody orders, including the order placing Mark in DSS custody.  

As such, DSS did not have standing to file the subsequent TPR motion in the cause.  "Standing is a requirement that the plaintiff [has] been injured or threatened by injury or [has] a statutory right to institute an action."  In re Baby Boy Scearce, 81 N.C. App. 531, 541, 345 S.E.2d 404, 410 (1986).  A North Carolina court has subject matter jurisdiction only if the petitioner has standing.  Sarda v. City/County of Durham Board of Adjustment, 156 N.C. App. 213, 215, 575 S.E.2d 829, 831 (2003).  For the reasons stated herein, Respondent-Mother asks this Court to vacate the TPR order below.

II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS BY FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE HER PARENTAL RIGHTS.

ASSIGNMENTS OF ERROR NOS. 1-12, R 273-75

Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
A termination of parental rights proceeding involves two separate analytical stages:  an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  On appeal the standard of review at the adjudicatory stage is whether the trial court’s findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.  However, an appellate court can review a trial court’s conclusions of law de novo for either stage.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001).  

____________________

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

Attack of Specific Findings
The competent evidence did not support the trial court’s finding that Respondent-Mother failed to arrange for another therapist after Dr. Sandling stopped seeing her (R 258, #17).  The evidence showed Dr. Sandling had a stroke in November 2007 and stopped seeing Respondent-Mother after that (T 12, 123-24).  She did not get any therapy between November 2007 and January 2008 (T 124).  On 4 January 2008 she went to the Sandhills Center for a mental health assessment and then received a full screening on 27 February 2008 (T 74-77).  She resumed therapy with Amy Brown shortly after that and was still in therapy with Ms. Brown at the time of the TPR hearing (T 78-79).  

Likewise, this evidence dos not support the trial court’s finding that Respondent-Mother did not receive therapy between 27 February and 7 May 2008 (R 258, #17).  Amy Brown testified that they had a session on 9 April 2008 (T 78-79).  The date of 9 April 2008 lies between 27 February and 7 May 2008.  Therefore, this finding is simply wrong and this Court should ignore it.

The competent evidence did not support the trial court’s finding that Respondent-Mother failed to maintain regular, stable employment (R 259, #20).  The mother worked at “E-Mart” from January through August 2007 (T 102).  E-Mart briefly laid her off in March 2007 but then re-hired at the end of March (T 102).  She worked at Pizza House from August through October 2007 (T 103).  She worked at both E-Mart and Pizza House for a brief period in between the two jobs (T 103).  After the Pizza House job ended she baby-sat and did odd jobs (T 103-04).  Christina Swope testified at the TPR hearing that she paid Respondent-Mother $100 per week for baby sitting services (T 89-90).

This evidence does not support a finding that she failed to maintain regular, stable employment.  While the trial court might not have liked her employment (i.e., the baby sitting and the odd jobs), she was employed (making money) throughout the life of the case.

The competent evidence did not support the trial court’s finding that Respondent-Mother paid only $100 of support in the six months leading up to DSS’s TPR motion (R 260, ## 26, 30).  DSS reported that Respondent-Mother paid only $100 in child support in the six months before it filed the TPR motion and then she paid $697 after that (T 19-20).  However, a written report that DSS submitted to the trial court on 23 May 2008 showed that Respondent-Mother had paid $1,012 in child support up to that date (R 140).  It is unclear when she paid the difference ($1,012 - $797 = $215):  before or after DSS filed its TPR motion.  

Regardless, there was never any testimony or evidence on when the child support order was entered or how much Respondent-Mother was required to pay.  In its 10 August 2007 permanency planning hearing order the trial court found that Respondent-Mother had not paid any child support for Mark but that no order had been established (R 77, ¶ g).  The order further shows that she was paying child support for another child (R 77, ¶ g).  In addition, Respondent-Mother brought toys and diapers to visits with Mark (T 114).  Toys and diapers cost money and the trial court should have considered these gifts in its finding on how much Respondent-Mother had paid pre-TPR motion.

Likewise, the competent evidence did not support the trial court’s finding that Respondent-Mother failed to pay a reasonable portion of Mark’s cost of care (R 260, #30).  What is “reasonable” is not based on how much DSS paid to care for Mark; it is based on what Respondent-Mother is capable of paying.  In re Huff, 140 N.C. App. 288, 291, 535 S.E.2d 838, 841 (2000).  The competent evidence showed that Respondent-Mother made minimum wage at the E-Mart and $100 per week baby sitting (T 21-22, 90).  The trial court had no other evidence on how much Respondent-Mother earned.  Thus, how could it find (or conclude) that she failed to pay a reasonable portion of Mark’s cost of care?

Neglect
Respondent-Mother asserts that the trial court should not have found grounds to terminate her parental rights based on neglect, N.C. Gen. Stat. § 7B-1111(a)(1), because she substantially complied with her case plan, DSS’s decision to recommend ceasing reunification efforts was a knee-jerk reaction based on incomplete information, and Respondent-Mother was in a position to care for Mark at the time of the TPR hearing.

At the time DSS filed its TPR motion the relevant portion of the controlling statute allowed a trial court to terminate parental rights if “[t]he parent has . . . neglected the juvenile.  The juvenile shall be deemed to be . . . neglected if the court finds the juvenile to be . . . a neglected juvenile within the meaning of G.S. 7B-101.”  N.C. Gen. Stat. § 7B-1111(a)(1) (2008).  A neglected juvenile is one

“who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.”

N.C. Gen. Stat. § 7B-101(15) (2008).

Petitioner must prove that neglect exists at the time of the TPR hearing or that there is a probability of neglect repetition.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  The determinative factors are the best interests of the child and the ability of the parent to care for the child at the time of the TPR hearing.  Id.  Thus, the trial court must consider evidence of changed circumstances in light of any history of neglect by the parent and the probability of neglect repetition.  Id.  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Id. at 714, 319 S.E.2d at 231-32.

Whether a child is “neglected” is a conclusion of law that must be supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  There is a substantive difference between the quantum of adequate proof of neglect for purposes of termination and for purposes of removal.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  The most significant difference is that while the DSS may obtain temporary custody of a child when there is a risk of neglect in the future, a trial court may not terminate parental rights for threatened future harm.  Id (emphasis added).

Respondent-Mother’s 1 December 2006 case plan included getting anger management counseling, refraining from further acts of domestic violence, doing parenting classes and demonstrating skills learned at visits, and obtaining and maintaining housing and employment (T 5-6).  By February 2007 the trial court found that Respondent-Mother was in compliance with her case plan (R 42).  She attended therapy regularly with Dr. Sandling and he provided anger management counseling, she attended parenting classes regularly and demonstrated good parenting skills at weekly visits, she separated herself from the father who was not complying with the case plan, and she was employed (T 12, 49, 100, 123; R 42, 44).

By May 2007 Respondent-Mother continued with her counseling and continued to live separate from the father (R 58).  She moved in with a boyfriend who was very supportive (R 58).  She continued parenting classes and continued to show good parenting skills at weekly visits and she remained employed (R 58).  Based on her progress the trial court authorized her to have unsupervised visits with Mark (R 60).  By the August 2007 review hearing the mother remained in substantial compliance with her case plan and her unsupervised visits with Mark had gone so well that the trial court authorized her to have unsupervised, overnight visits with Mark (R 76-78).

Respondent-Mother had one domestic violence incident with her boyfriend in August 2007, it was a minor incident that did not involve the police or anyone getting hurt, and the parties did the appropriate thing by separating themselves from one another following the incident (T 17-18, 105-06).  Respondent-Mother resumed her relationship with the boyfriend a few months later and she resumed living with him in early 2008 and she continued to live with him at the time of the TPR hearing (T 97, 106).  The boyfriend had previously attended two therapy sessions with the mother and her relationship with him was good at the time of the TPR hearing in May 2008 (T 112).  Respondent-Mother separated herself from Mark’s father early on in the case and she had no other reported incidents of domestic violence throughout the life of the case besides the August 2007 incident with her boyfriend.

As for the reports DSS received in late 2007, the uncontroverted TPR hearing testimony (the competent evidence) was that Respondent-Mother never let Mark’s father see Mark during her unsupervised visits (T 107).  The father came over only one time that she had Mark and she would not let the father see Mark on that occasion (T 107-08).  As for the electricity issue, the competent evidence showed that Respondent-Mother’s home was without electricity for only a short period (T 16: R 245).  There was no competent evidence presented that Mark was in Respondent-Mother’s home during this period of electricity outage in late 2007.  DSS’s and the trial court’s reliance on these incidents to cease reunification efforts and later terminate parental rights was overblown.  If rumors and innuendo can be used to terminate parental rights, parents would never be able to defend themselves in these cases.

The social worker testified at the TPR hearing that Respondent-Mother continued to visit with Mark, that she had a good relationship with him, and that she was able to meet his needs (T 23).  Respondent-Mother had a safe home at the time of the TPR hearing and she was gainfully employed baby sitting for Ms. Swope (T 90, 112).  While Respondent-Mother was not a Wall Street executive or even a judge or a social worker, she presented as being able to care for her son at the time of the TPR hearing.  As such, the trial court reversibly erred in finding and concluding that grounds existed to terminate her parental rights based on neglect.

Willful Leaving Child in Foster Care
Here, the Court must determine whether there is clear, cogent, and convincing evidence of the following:  (1) that the child was in foster care or out-of-home placement for at least 12 months before DSS filed its TPR motion, (2) that Respondent-Mother failed to make reasonable progress in correcting the conditions that led to her child’s removal for at least 12 of however many months the child was in foster care, and (3) that Respondent-Mother’s failure was willful.  N.C. Gen. Stat. § 7B-1111(a)(2) (2008).  See also In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001).

DSS filed its TPR motion on 18 February 2008 (R 110).  Mark went into foster care on or about 3 November 2006 (T 5).  Between 3 November 2006 and 18 February 2008 Respondent-Mother made reasonable progress in correcting the conditions that led to Mark’s removal.  She was in good enough compliance with her case plan that by August 2007 the trial court granted her unsupervised, overnight visits with Mark (R 77-78).  She remained in compliance with her case plan for the rest of 2007 and lost her overnight visits and reunification efforts solely because of DSS’s overreaction to rumors that she was allowing the father to see Mark and that she was caring for Mark in a home with no electricity.  The competent TPR evidence showed the veracity of neither of these rumors.

The mother attended therapy throughout the entirety of the period in question; albeit, not as regularly as everyone would have liked, but that was not entirely her fault.  She had no control over her therapist having a stroke.  She had no control over how long it took the Sandhills Center to get her therapy going again.  At the TPR hearing Respondent-Mother was getting therapy, she acknowledged her ongoing need for therapy, and she admitted that she would probably need therapy the rest of her life (T 99, 101).  It does not matter that she disagreed with any diagnoses; she was getting therapy.

Respondent-Mother was legally employed for the majority of the period in question.  It does not matter that DSS or the trial court disliked her chosen employment.  She did what she could to show the trial court that she could support herself and her son.  In addition, she always brought toys and diapers to her visits with Mark (T 114).  Respondent-Mother paid some amount of support during the six months pre-TPR motion and she paid more support in the short few weeks leading up to the TPR hearing after that.  By the time of the TPR hearing she had paid over a $1,000 in support; that is a lot of money for her (R 140).  At the TPR hearing she was caught up on her child support payments (T 113).  

Respondent-Mother visited regularly with Mark throughout the life of the case and those visits went well (T 23, 115).  At the TPR hearing the social worker testified that Respondent-Mother continued to visit with Mark, that they had a good relationship, and that Respondent-Mother was able to meet his needs (T 23).  

Even assuming arguendo that Respondent-Mother did not properly care for Mark the last few months of 2007, the trial court still did not have at least 12 months of unsatisfactory progress by Respondent-Mother.  From November 2007 to 18 February 2008 is less than 12 months.  The trial court never specifically found that Respondent-Mother failed to make adequate progress during any of the individual months leading up to January 2008.  This shows that DSS failed to prove the second element under this section of the termination statute:  that Respondent-Mother failed to make reasonable progress in correcting the conditions that led to her children’s removal for at least 12 of the however many months Mark was in foster care.  Thus, the trial court erred in concluding that grounds existed to terminate under N.C. Gen. Stat. § 7B-1111(a)(2).

Failure to Pay Support
A trial court may terminate parental rights upon finding that a child has been in DSS custody and the parent has, for six continuous months preceding TPR petition filing, willfully failed to pay a reasonable portion of the child’s cost of care although physically and financially able to do so.  N.C. Gen. Stat. § 7B-1111(a)(3) (2008).  This Court has interpreted this statute to require a parent to pay that portion of the cost of care that is fair, just, and equitable based upon the parent’s ability or means to pay.  In re Huff, 140 N.C. App. at 291, 535 S.E.2d at 841.

Respondent-Mother first asserts that the trial court used the incorrect standard in determining what is a reasonable amount of support to pay for Mark’s cost of care.  The trial court found that Respondent-Mother’s “cash” payments constituted approximately 2.5% of DSS’s expenses for Mark’s care (R 260, #30).  What is “reasonable” is not based on how much DSS paid to care for Mark; it is based on what Respondent-Mother is capable of paying.  Id.  In addition, there is nothing in the statute that limits the analysis to “cash” payments.  N.C. Gen. Stat. § 7B-1111(a)(3) (2008).

DSS filed its TPR motion on 18 February 2008 (R 110).  Thus, the requisite six-month period of consideration is 18 August 2007 through 18 February 2008.  During this period Respondent-Mother continued to visit with Mark and even got overnight, weekend visits with him beginning 10 August 2008 and those visits continued until January 2008 (R 108).  Thus, two out of every seven days, about 29% of the time, Respondent-Mother was caring for Mark under her roof.  The record fails to show that DSS gave her the foster care payments during these weekend visits.  One must assume that she paid for Mark’s care when he was in her home.  In addition, when Respondent-Mother’s visits were supervised, she brought clothes, toys, and diapers for Mark (T 114; R 260, # 30).

Thus, Respondent-Mother was financially providing for Mark during the entire period in question.  She disputes the trial court’s findings and conclusions that she paid an insufficient amount of support for Mark’s cost of care.  The trial court made no specific findings that the support she provided was unreasonable given her ability to pay (Huff). 

Prior TPR Ground
Respondent-Mother’s argument here is that DSS failed to prove the second prong of this section of the termination statute:  “. . . the parent lacks the ability or willingness to establish a safe home.”  N.C. Gen. Stat. § 7B-1111(a)(9) (2008).  First, the only finding the trial court made relating to Respondent-Mother’s home at the time of the TPR hearing was finding number 19 (R 258).  In that finding the trial court found that Respondent-Mother and her boyfriend lived together and that they had engaged in domestic violence back in August 2007 (R 258, # 19).  Respondent-Mother asserts that even if this is true, it is insufficient to conclude from this finding that she lacks the ability or the willingness to establish a safe home for Mark at the time of the TPR hearing.

Respondent-Mother and her boyfriend were getting along well and he had attended some therapy sessions with her (T 112).  There was no Record evidence (competent or otherwise) that they had further incidents of domestic violence after the August 2007 incident.  Respondent-Mother was getting therapy at the time of the TPR hearing.  She acknowledged her need for ongoing therapy so there was no reason to believe that her therapy would end anytime soon.

Respondent-Mother had a choice to make.  She was not capable of getting her own residence sufficient to meet her and Mark’s needs on her $100-per-week salary.  Yet, the trial court required her to (1) have a home for her and Mark, (2) pay child support for Mark, and (3) go to all of her therapy appointments.  Given her education and skills, where was she going to find a job to help her do all these things?  Thus, she chose to move back in with her boyfriend to help make ends meet and to continue doing what the trial court required of her.

Her relationship with her boyfriend was not chock-full of domestic violence.  It was a year-long relationship that had one incident of domestic violence in that one-year period.  Respondent-Mother and her boyfriend took the appropriate action immediately after that incident:  the boyfriend moved out of the home.  They did not resume their relationship for a few months after that and they did not start living together again until a few months after resuming the relationship.  In addition, the boyfriend had attended some previous therapy sessions with Respondent-Mother (T 112).  This shows they were working on their relationship.

The trial court never affirmatively found that Respondent-Mother’s home was unsafe at the time of the TPR hearing.  In addition, finding number 19 was insufficient to lead one to believe that her home was unsafe in May 2008 given the other evidence the trial court had before it.  Thus, neither the competent evidence nor the findings of fact supported the trial court’s conclusion that grounds existed to terminate Respondent-Mother’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(9).

For the reasons stated herein Respondent-Mother respectfully requests this Court find that the trial court lacked competent evidence to find the existence of grounds to terminate her parental rights.

III.
THE TRIAL COURT’S CONCLUSION OF LAW THAT IT WAS IN THE

CHILD’S BEST INTERESTS TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS WAS NOT SUPPORTED BY THE COMPETENT EVIDENCE OR THE FINDINGS OF FACT.

ASSIGNMENTS OF ERROR NOS. 6, 13, R 274-75

IV.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT ORDERED HER PARENTAL RIGHTS TO THE CHILD BE TERMINATED.

ASSIGNMENT OF ERROR NO. 14, R 276

Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

____________________

Respondent-Mother references and incorporates the prior arguments as if fully set out herein.  

Since the trial court lacked sufficient evidence and findings to support the grounds for terminating Respondent-Mother’s parental rights, it abused its discretion by subsequently terminating her parental rights.  “Abuse of discretion exists when ‘the challenged actions are manifestly unsupported by reason.’”  Barnes v. Wells, 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004), (quoting Blakenship v. Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 (2002), disc. rev. denied and appeal dismissed, 357 N.C. 61, 579 S.E.2d 384 (2003)).  As DSS failed to prove any ground for termination that it had alleged, the trial court erred in concluding that it was in Mark’s best interests to terminate his mother’s parental rights.  The trial court’s TPR order was manifestly unsupported by reason.

For the reasons stated herein Respondent-Mother urges this Court to rule that the trial court abused its discretion, committed reversible error, and violated her substantial rights in concluding that it was in her child’s best interests to terminate her parental rights and then doing so.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s termination order in this case for lack of subject matter jurisdiction.  Alternatively, Respondent-Mother requests this Court to reverse and remand this case to the trial court for its failure to properly establish grounds for termination and for its abuse of discretion in terminating.
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