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QUESTIONS PRESENTED
I.
Did the trial court err and act without authority in reinstating the trial court’s Order Terminating Parental Rights, and did the trial court err in denying Respondent-Appellant’s Motion to Dismiss Petitioners-Appellees’ Motion to Re-instate Judgment?
II.
Did the trial court err in failing to appoint a Guardian Ad Litem for the juvenile?
III. 
Did the trial court err in entering portions of findings of fact numbers 21, 22, 23, and 24, as well ultimate finding of fact number 3, as the same are not supported by competent record evidence?
IV.
Did the trial court err in finding and concluding that Respondent-Appellant had abandoned the juvenile for at least six consecutive months preceding the filing of the termination petition and that grounds existed pursuant to N.C. Gen. Stat. §7B-1111(a)(7) to support termination of Respondent-Appellant’s parental rights?
STATEMENT OF THE CASE

On April 18, 2007, Petitioners-Appellees Carolyn T. Dawkins and Michael T. Dawkins filed a Petition for Termination of Parental Rights in regard to Respondent-Appellant, Michael A. McKewn (a.k.a. McCune). (R.pp. 3-6) A summons was issued in regard to Respondent-Appellant on April 18, 2007. (R.p. 7) Respondent-Appellant was served on May 3, 2007. (R.p. 8) On September 18, 2007, Attorney Vickie West was appointed as trial counsel for Respondent-Appellant. (R.p. 9) On October 9, 2007 an Amended Petition for Termination of Parental Rights was filed. (R.pp. 12-18)
Respondent-Appellant filed a Reply to the termination petition on October 16, 2007 (R.pp. 21-27) On November 6, 2007, the matter came on for hearing as to the termination petition. The trial court subsequently, on December 6, 2007, entered an Order Terminating Parental Rights as to Respondent-Appellant. (R.pp. 38-44)
On December 31, 2007, Respondent-Appellant, by and through counsel, filed written notice of appeal in regard to the trial court’s order of December 6, 2007 terminating his parental rights. (R.pp. 45-46) On December 31, 2007, Appellate Entries were entered by the trial court. (R.pp. 47-48) The Appellate Defender appointed David A. Perez as appellate counsel for Respondent-Appellant on January 11, 2008. (R.p. 49) The court reporter served the transcript of the termination hearing on the parties on January 24, 2008. (Certificate contained in transcript of termination of parental rights hearing)

Respondent-Appellant served a proposed record as to the first appeal in this matter on counsel for the Appellees on February 5, 2008. (R.p. 50) No objections, amendments or proposed alternative record on appeal was served by any Appellee upon Respondent-Appellant. The first record on appeal was mailed for filing with the Court of Appeals on February 27, 2008, and was served upon the other parties at the same time. (R.p. 51)
The North Carolina Court of Appeals, in a Judgment certified to the District Court for Richmond County on July 7, 2008, vacated the order entered December 6, 2007 which had terminated the parental rights of Respondent-Appellant entered December 6, 2007. (R.pp. 52-54)

Subsequently, Petitioners-Appellees, by and through counsel, filed another Petition for Termination of Parental Rights in regard to the Respondent-Appellant. (R.pp. 55-58) Another summons was issued in regard to Mr. McCune, and was served upon him on July 12, 2008. (R.pp. 59-60) Respondent-Appellant, by and through counsel, served filed a Reply to the new termination petition on August 1, 2008. (R.pp. 61-65)

On or about March 2, 2009, counsel for Petitioners-Appellees filed a Motion to Re-instate Judgment, requesting the trial court to reinstate the order terminating Respondent-Appellant’s parental rights which had been vacated by the Court of Appeals in its Judgment certified to the District Court for Richmond County on July 7, 2008. (R.pp. 100-103) Respondent-Appellant, on March 13, 2009, filed a Motion to Dismiss and Response to Motion to Re-instate Judgment. (R.pp. 104-106) On May 20, 2009, the trial court, after a hearing on April 28, 2009, entered an Order granting Petitioners-Appellees’ motion to reinstate the termination order which had been previously vacated by the Court of Appeals, thereby again terminating Respondent-Appellant’s parental rights. (R.pp. 107-110)  
On May 26, 2009 Respondent-Appellant filed a Notice of Appeal as to the trial court’s Order reinstating the termination order. (R.pp. 111-112) Appellate Entries were entered by the trial court on June 26, 2009. (R.pp. 113-114) The court reporter served the parties on July 29, 2009 with a copy of the transcript of the hearing at which the trial court had reinstated the termination order. (Certificate contained in transcript of hearing regarding reinstatement of termination order)
Respondent-Appellant served a proposed record as to the second appeal in this matter on counsel for the Appellees on August 10, 2009 (R.pp. 120) No objections, amendments or proposed alternative record on appeal was served by any Appellee upon Respondent-Appellant. Trial counsel for Petitioners-Appellees did serve written notice upon appellate counsel for Respondent-Appellant that trial counsel did not represent the Petitioners-Appellees on the second appeal, but trial counsel provided no alternate address whereby Petitioners-Appellees could be served directly with further documentation in the present appeal. (R.pp. 121) On August 31, 2009, the record on appeal was served on the parties. Counsel for Respondent-Appellant mailed a copy of the record on appeal for the Petitioners-Appellees to their former trial counsel, with a letter requesting that he ensure the Petitioners-Appellees receive the documentation, as counsel for Respondent-Appellant had no other address at that time at which to serve the Petitioners-Appellees. (R.pp. 122-124) Counsel for Respondent-Appellant has since been provided with an alternate address for the Petitioners-Appellees. 
The record on appeal in this matter, the second appeal, was filed with the Court of Appeals on September 2, 2009 and was docketed on September 11, 2009. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Respondent-Appellant, as a result of his timely Notices of Appeal, is entitled to appellate review of the Order Terminating Parental Rights entered by the Honorable Lisa Thacker on December 6, 2007, as well as the Order entered by the Honorable Lisa Thacker on May 20, 2009 reinstating said termination order, pursuant to N.C. Gen. Stat. §§ 7A-27(c), 7B-1001 and 7B-1002.
STATEMENT OF THE FACTS

Respondent-Appellant, Michael McCune, is the biological father of the juvenile, M.T.T., who is the subject juvenile of this appeal.  The biological mother of the juvenile is Jesse Mae Delayne T. (R.p. 39) The juvenile was conceived as a result of sexual relations between Respondent-Appellant and Jessica Mae Delayne T., who was a minor at the time.(R.p. 39; 11-06-07 Hearing, T.p. 7) Respondent-Appellant was thereafter criminally charged and convicted of indecent liberties with a minor. Respondent-Appellant was incarcerated, as a result of his indecent liberties conviction, from October 29, 2005 through August 31, 2006. (R.p. 39) As of the time of the termination hearing, Respondent-Appellant remained on probation for this conviction. (R.p. 39; 11-06-07 Hearing, T.pp.8-9)
As a result of his criminal conviction and terms of probation, Respondent-Appellant was not allowed to have any contact with any child or children under 18 years of age as of the termination hearing on November 6, 2007. (R.p. 40) Respondent–Appellant’s probation officer, Neil Parrisher, instructed Respondent-Appellant to have no contact whatsoever with the family of Jessica Mae Delayne T.(R.p. 40; 11-06-07 Hearing, T.p. 26) The juvenile has resided with his mother or her parents since birth. (R.p. 39) Respondent-Appellant has had no contact with the juvenile. (R.p. 40)

Upon Respondent-Appellant being placed on probation, his probation officer, Mr. Parrisher, took him back before the court and requested the court to modify the probation terms for the Respondent-Appellant to allow him to reside with his two biological daughters.  The court granted this modification to the terms of Respondent-Appellant’s probation as to contact with his minor children. (11-06-07 Hearing, T.p. 27) Mr. Parrisher never discussed with Respondent-Appellant the possibility of a modification of his probation to allow contact with M.T.T. Mr. Parrisher simply advised Mr. McCune that “anything he did dealing with” M.T.T. had to go through the court system. (11-06-07 Hearing, T.p. 28) Mr. Parrisher’s last instructions to Mr. McCune were to stay away from Jessica Mae Delayne T. and her family. (11-06-07 Hearing, T.pp. 28-29)
Respondent-Appellant provided no financial support for M.T.T. because he was prohibited from sending anything to the address of the minor child. (11-06-07 Hearing, T.p. 14) Respondent-Appellant did not visit M.T.T. upon his release from prison because he was prohibited from being on the juvenile’s street or premises. Respondent-Appellant, by the court’s order, could not even place a telephone call to the juvenile’s residence.(11-06-07 Hearing, T.pp. 19-20) Respondent-Appellant had purchased Christmas gifts for the minor child, but, due to the court’s order, had no way to get them to the minor child. (11-06-07 Hearing, T.pp. 20-21) As of the time of the termination hearing, Respondent-Appellant continued to be prohibited from any contact with the minor child. (11-06-07 Hearing, T.p. 22)
                     ARGUMENT
I.
THE TRIAL COURT ERRED AND ACTED WITHOUT AUTHORITY IN REINSTATING THE TRIAL COURT’S ORDER TERMINATING PARENTAL RIGHTS, AND THE TRIAL COURT ERRED IN DENYING RESPONDENT-APPELLANT’S MOTION TO DISMISS PETITIONERS-APPELLEES’ MOTION TO RE-INSTATE JUDGMENT.
ASIGNMENT OF ERROR NO. 1 (R.p. 118)

                Standard of Review

In reviewing a trial court’s order as to whether the order is erroneous as a matter of law, the appellate court reviews the matter de novo. See In Proposed Assessments v. Jefferson-Pilot Ins. Co., 161 N.C. App. 558, 589 S.E.2d 179 (2003). 
Argument

When an appellate court vacates an order of a trial court or portions thereof, that order or the portions thereof vacated becomes void and of no effect. The vacated order no longer has any legal force on either the parties or the matter in issue. Indeed, the vacated order is deemed as set aside, cancelled and rescinded. See Brown v. Brown, 181 N.C. App. 333, 638 S.E.2d 622 (2007); Friend-Novorska v. Novorska, 143 N.C. App. 387, 545 S.E. 2d 788 (2001).  

In the case at bar, this Court entered a Judgment, certified to the District Court for Richmond County on July 7, 2008, vacating the trial court’s Order Terminating Parental Rights entered on December 6, 2007. (R.pp. 38-38-44, 52-54) Consequently, as a matter of law, the trial court’s December 6, 2007 order, after being vacated, was a nullity, was void and could no longer be of any lawful effect on any of the parties. Petitioners-Appellees re-filed their Petition for Termination of Parental Rights after this Court vacated the trial court’s termination order. (R.pp. 55-58) However, Petitioners-Appellees filed a Motion to Re-instate Judgment on or about March 2, 2009, alleging that the legal basis upon which this Court had vacated the December 6, 2007 termination order had changed subsequent to this Court’s Judgment certified July 7, 2008. (R.pp. 100-103) Respondent-Appellant, on March 13, 2009, filed a Motion to Dismiss and Response to Motion to Re-instate Judgment. The trial court, on April 28, 2009, heard both the Petitioners-Appellees’ and the Respondent-Appellant’s motions. (See April 28, 2009 transcript) On or about May 20, 2009, the trial court entered an order re-instating the termination order which this Court had vacated. (R.pp. 107-109)

The trial court, in its order re-instating the termination order, recognized that this Court had vacated the trial court’s termination order entered December 6, 2007, but found the North Carolina Supreme Court, in In re J.T., _____ N.C. _____, 672 S.E.2d 17 (2009), had “clarified” the law in North Carolina as to the lack of a summons being issued a juvenile depriving the trial court of subject matter jurisdiction. (R.pp. 107-109) The trial court then found, based upon J.T.,  that it could properly find it had subject matter jurisdiction to entertain the Petitioner-Appellees’ Motion to Re-instate Judgment, and the trial court thereafter, in a purported exercise of its subject matter jurisdiction, reinstated its termination order entered December 6, 2007, thereby again terminating Respondent-Appellant’s parental rights.(R.p. 108)


The trial court’s finding as to whether it had subject matter jurisdiction or not is irrelevant, for the trial court purported to reinstate something that was a nullity, which was cancelled, which was of no legal effect. There was, indeed, no termination order left for the trial court to re-instate, after this Court vacated the termination order. The fact that J.T., subsequent to this Court’s Judgment to vacate the termination order, altered the basis upon which this Court had previously vacated the termination order, did not bring the termination order back to life or make it anything other than what it was, null and void. An inferior court must abide by the mandate of an appellate court. See In re R.A.H., 182 N.C. App. 52, 641 S.E. 2d 404 (2007). 


Certainly Petitioners-Appellees could have proceeded with a new termination action, as it appeared they intended to do by filing a new termination petition after this Court vacated the termination order. However, they elected to forego a new termination trial, and instead, to seek re-instatement of a vacated order. Trial counsel for Petitioners-Appellees, Ira Pittman, argued to the trial court on April 28, 2009, “[t]he law does not require us to ... retry a case where the issues have never been heard by the Court of Appeals....[i]t’s a waste of judicial resources that is not required by law.” (04-28-09 Hearing, T.p. 7) Respondent-Appellant contends Mr. Pittman, and the trial court which sided with his argument, erred as a matter of law. Had the trial court heard new evidence and rendered a new termination order, Respondent-Appellant could not attack the propriety of such process, although he might have attacked the trial court’s decision itself. However, the trial court heard only the arguments of counsel on April 28, 2009; the trial court heard no new evidence and it rendered no new termination order. In denying Respondent-Appellant’s motion to dismiss and in reinstating the old termination order, the trial court committed reversible error.
In the event, however, that this Court does not find Respondent-Appellant’s first argument meritorious, Respondent Appellant shall submit additional arguments as to why the trial court committed reversible error in regard to the entry of its termination order on December 6, 2007. 
II.
THE TRIAL COURT ERRED IN FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE JUVENILE.
ASSIGNMENT OF ERROR NO. 2 (R.p. 118)
 Standard of Review

When a respondent in a termination proceeding files an answer or response which denies any material allegation of a termination of parental rights petition, a trial court is required to appoint a guardian ad litem for the juvenile who is the subject of the termination action.  The guardian ad litem is to represent the best interest of the juvenile. See N.C. Gen. Stat. § 7B-1108 (b). See also  In re Fuller, 144 N.C. App. 620, 548 S.E.2d 569 (2001). In order to determine whether a statute has been violated, the Court reviews the record evidence de novo and then determines whether the appellant has been prejudiced. Violation of a statutory mandate does not require that the issue be preserved for appeal. See In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E. 2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E. 2d 538 (2005). Failure to comply with a statutory mandate regarding appointment of a guardian ad litem for a juvenile is reversible per se. See In re R.A.H., 171 N.C. App. 427, 614 S.E.2d 382 (2005).

Argument

In the case at bar, the Petition for Termination of Parental Rights requests that, in the event a response was filed denying allegations of the Petition, a guardian ad litem be appointed for the juvenile. (R.p. 4) The same request appears in the Amended Petition for Termination of Parental Rights. (R.pp. 13) and in the second Petition for Termination of Parental Rights which was filed on June 26, 2008 (R.p. 56) Respondent-Appellant filed a Reply to the termination petition on October 16, 2007. (R.pp. 21-27) On August 1, 2008, Respondent-Appellant filed a Reply to the second Petition for Termination of Parental Rights. (R.pp. 61-65) Clearly, pursuant to both N.C. Gen. Stat §7B-1108(b) and existing case law, the trial court was required to appoint a guardian ad litem for the juvenile, and any failure to do so would constitute reversible error. See In re J.L.S., 168 N.C. App. 721, 608 S.E.2d 823 (2005); In re Fuller, 144 N.C. App. 620, 548 S.E.2d 569. (2001)

The Order Terminating Parental Rights makes reference to Amanda Lynn Wilson being the “court appointed Guardian ad Litem for the child....” (R.p. 38) At the close of the termination hearing, Ms. Wilson identified herself to the trial court as “the Guardian”. (11-06-07 Hearing, T.pp. 35-36) The Appellate Entries identify Ms. Wilson as the “Juvenile’s Attorney Advocate.” (R.p.46). At least one summons was issued to Amanda L. Wilson, as “GAL” but the same was issued on October 14, 2008, after the Order Terminating Parental Rights had been entered. (R.pp. 76, 80) The undersigned counsel has been unable to ascertain from the Record on Appeal, or the trial transcript, when, if ever, an order was entered by the trial court prior to the termination hearing appointing Ms. Wilson as the juvenile’s guardian ad litem. The trial court entered a Pre-Trial Order on February 3, 2009 appointing Brent Garner as guardian ad litem for the minor child, but said order was entered long after the termination hearing had occurred and the termination order had been entered. (R.pp. 98-99) As such, Respondent-Appellant would argue that no foundation within the Record of Appeal or the transcripts exists upon which this Honorable Court may determine that Ms. Wilson, or anyone else,  was, in fact, appointed as the juvenile’s guardian ad litem prior to the termination hearing on November 6, 2007. Accordingly, the decision of the trial court terminating the parental rights of Respondent-Appellant should be reversed.
III. THE TRIAL COURT ERRED IN ENTERING PORTIONS OF FINDINGS OF FACT NUMBERS 21, 22, 23 AND 24, AS WELL AS ULTIMATE FINDING OF FACT NUMBER 3, AS THE SAME ARE NOT SUPPORTED BY COMPETENT RECORD EVIDENCE.

ASSIGNMENTS OF ERROR NO. 3 (R.p. 118)
 Standard of Review
An appellate court is bound by a trial court’s findings of fact as long as there is some evidence to support those findings, even if other evidence may support contrary findings. In the Matter of Montgomery, 311 N.C. 101, 110-111, 316 S.E.2d 246, 252-253 (1984), citing Williams v. Pilot Life Ins. Co., 288 N.C. 338, 218 S.E.2d 368 (1975). However, the findings of fact in a termination of parental rights order must be supported by clear, cogent and convincing evidence. See In re J.D.S., 170 N.C. App. 244, 612 S.E.2d 350 (2005); In re Allred, 122 N.C. App. 561, 471 S.E.2d 84 (1996); In re Moore, 306 N.C. 394, 293 S.E.2d 127 (1982), appeal dismissed,  459 U.S. 1139, 103 S. Ct. 776, 74 L.Ed 2d 987 (1983). 
The standard of review at the adjudicatory stage of a termination of parental rights proceeding is whether the findings of fact of the trial court are supported by clear, cogent and convincing evidence, and whether the findings support the trial court’s conclusion of law.  See In re C.W., 182 N.C. App. 214, 641 S.E.2d 725 (2007); In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).

Argument

Finding of fact number 21 finds that Mr. McCune “petitioned the court to allow him to have contact with his other two minor children who resided with him” and that “the judge granted his motion to have contact with his two natural children and allowed him to live in the home with those two natural children.” (R.p. 40) The competent evidence does not support the finding that Respondent-Appellant “petitioned the court” regarding being allowed to live with his two children, or that the court “granted his motion.” Rather, the competent evidence shows that once Respondent-Appellant was placed on probation regarding his indecent liberties conviction, it was his probation officer, Neil Parrisher, who noted the issue of Respondent-Appellant continuing to live with his two minor children had never been addressed by the trial court, and Mr. Parrisher thereafter took Respondent-Appellant back in front of the trial judge to address the issue. The trial judge, at that time, modified Respondent-Appellant’s probation to allow him to reside with his minor children. (11-06-07 Hearing, T.p. 27)  Thus, it is a significant mischaracterization to state that Mr. McCune petitioned the court regarding the above matter, when in fact it was his probation officer who took the action on behalf of Mr. McCune.

Similarly, the competent record evidence does not support the portion of finding of fact number 22 which finds “that Mr. McCune was aware of this procedure [the procedure involved in seeking modification of the terms of his probation].” (R.p. 40) Mr. McCune, no doubt, had some participation in the proceeding which led to the modification of the terms of his probation to allow him to reside with his two biological children. However, it is an assumption not based on competent evidence to find that he was “aware” of the procedure to be used to seek modification of the terms of his probation, if being “aware” of said procedure imports a knowledge of how to utilize said procedure, unaided, on future occasions to seek further modification of the terms of Mr. McCune’s probation.


The competent evidence is insufficient to support the trial court’s finding, in finding of fact number 23, that “Mr. McCune did have knowledge of the process that would have allowed him to see his child or at least request to see his child M. and that by his failure to do so, he has willfully abandoned the minor child at issue.” (R.p. 40) As argued above, it was Respondent-Appellant’s probation officer who initiated and accomplished the modification of Respondent-Appellant’s terms of probation as to contact with his minor children, rather that Respondent-Appellant. Additionally, the modification strictly concerned Respondent-Appellant continuing to live in his home with his wife and two children at an address where Respondent-Appellant had resided 14 years (11-06-07 Hearing, T.p. 4) The modification did not address at all a much more thorny and complex issue: Respondent-Appellant having contact with a minor child who was conceived as a result of sexual relations for which Respondent-Appellant had been criminally charged and convicted. The “procedure” to be utilized to seek court sanctioned contact with such a minor child might be entirely different from the “procedure” utilized to seek permission of the court to continue to reside in the home with one’s two minor children with whom one had resided before the conception had occurred of the child in question. The competent evidence does not establish that Respondent-Appellant willfully failed to avail himself of a process by which he could have had contact with M.T.T. In addition, there is no competent evidence to show that any action, or course of action, Respondent-Appellant could have pursued would have actually resulted in permissible contact with the minor child. One might query how willful abandonment can be established when no evidence was offered to show conclusively that had Respondent-Appellant taken this course of action or that course of action, contact with the minor child would, in fact, have been allowed by the court.

The competent record evidence does not support finding of fact number 24 nor ultimate finding of fact number 3.  Respondent-Appellant has already argued that the evidence does not establish he had knowledge of a “process” by which he might have had contact with the minor child, nor does the evidence establish his failure to utilize such a process as willful.

IV.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT RESPONDENT-APPELLANT HAD ABANDONED THE JUVENILE FOR AT LEAST SIX CONSECUTIVE MONTHS PRECEDING THE FILING OF THE TERMINATION PETITION AND THAT GROUNDS EXISTED PURSUANT TO N.C. GEN. STAT. §7B-1111(a)(7) TO SUPPORT TERMINATION OF RESPONDENT-APPELLANT’S PARENTAL RIGHTS.

ASSIGNMENT OF ERROR NO. 4 (R.p. 118) 
Standard of Review

An appellate court’s review of a conclusion of law by a trial court is limited to whether the conclusion is supported by adequate findings of fact. See In re Helms, 127 N.C. App. 505, 491 S.E. 2d 672 (1997); In re M.J.G., 168 N.C. App. 638, 608 S.E. 2d 813 (2005). The standard of review which applies to a challenge regarding a conclusion of law is de novo.  In re J.S.L., 177 N.C. App. 151, 628 S.E. 2d 387 (2006).

Argument
In order to satisfy the requirements of N.C. Gen. Stat. §7B-1111(a)(7), a petitioner must show that “the parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition....” N.C. Gen. Stat. §7B-1111(a)(7). Such abandonment must be shown by facts justifying the termination, which facts must be supported by clear and convincing evidence. See N.C. Gen. Stat. §7B-1111(b). The clear and convincing standards exceeds the preponderance of the evidence standard required in the majority of civil cases, but is not as exacting as the standard of proof of beyond a reasonable doubt required in criminal cases. In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984).

In order to establish abandonment, for purposes of termination of parental rights, a petitioner must present evidence of willful or intentional conduct on the part of the parent which demonstrates a settled purpose to forego all parental duties and relinquish all parental claims to the juvenile. In re Apa, 59 N.C.App. 322, 296 S.E.2d 811 (1982). Abandonment requires a willful intent on the part of the parent to escape his or her parental responsibilities, and conduct on the part of the parent to effectuate such intent. Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962). “Willful” contemplates more than simply  an intention to do a thing: there must, in addition, also be purpose and deliberation. In re Serle, 82 N.C. App. 273, 346 S.E.2d 511 (1986).

In the instant case, the trial court, in finding of fact numbers 23 and 24, ultimate findings of fact numbers 2, 3, 4, and 5, and conclusions of law numbers 2 and 3, found and concluded that Respondent–Appellant had willfully abandoned the juvenile. As argued in Argument III above, the same being incorporated herein by reference, Respondent-Appellant contends Petitioners-Appellees failed to prove that Respondent-Appellant willfully abandoned the juvenile. Respondent-Appellant does not contest the findings that he has had no contact with the juvenile and that the juvenile does not know the Respondent-Appellant. However, Respondent-Appellant would contest a finding or conclusion that such lack of contact with the juvenile by Respondent-Appellant was within his control to have prevented. The competent evidence does not establish that Respondent-Appellant was ever aware of the legal procedures he possibly could have pursued to have contact with the child, nor if such procedures even existed, nor if the same existed and had been pursued whether such efforts would have proven efficacious. What is certain is that Respondent-Appellant was convicted of a sexual offense, that the mother of the juvenile was the victim, that the mother and her family held physical custody of the juvenile, and that Respondent-Appellant was ordered by the court and his probation officer to avoid all contact with the victim, which of necessity included the juvenile. Respondent-Appellant’s non-contact with the juvenile was not willful on his part and therefore could not have constituted abandonment sufficient to form a basis to terminate Respondent-Appellant’s parental rights pursuant to N.C. Gen. Stat. §7B-1111(b)(7).
CONCLUSION
For the reasons stated herein, the Order entered May 20, 2009 reinstating the Order Terminating Parental Rights entered in this matter December 6, 2007 by the Honorable Lisa Thacker should be reversed. In the alternative, the Order Terminating Parental Rights entered herein on December 6, 2007 by the Honorable Lisa Thacker should be reversed.
Respectfully submitted this the _______ day of October, 2009.
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