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QUESTIONS PRESENTED 
I.
DID THE TRIAL COURT ERRONEOUSLY FIND THAT THE RESPONDENT-APPELLANT USED MONIES RECEIVED IN PRISON TO PURCHASE CIGARETTES UNTIL APPROXIMATELY FOUR MONTHS PRIOR TO THE TERMINATION HEARING, THAT RESPONDENT-APPELLANT MADE NO EFFORT TO DIRECT A PORTION OF MONIES RECEIVED TO M.H.B., AND THAT RESPONDENT-APPELLANT HAD THE ABILITY TO DIRECT A PORTION OF MONEY RECEIVED TO M.H.B., SUCH THAT THE TRIAL COURT IMPROPERLY CONCLUDED IN CONCLUSION 6(b) THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-APPELLANT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. §7B-1111(a)(3)?
II. 
DID THE TRIAL COURT ERR IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-APPELLANT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. §7B-1111(a)(2)?
III.
DID THE TRIAL COURT ERR IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-APPELLANT’S RIGHTS PURSUANT TO N.C. GEN. STAT. §7B-1111(a)(6)?
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STATEMENT OF THE CASE

Alamance County Department of Social Services (hereinafter “ACDSS”) filed a juvenile petition on June 10, 2004 alleging dependency of the juvenile M.H.B. (R.pp. 2-4) M.H.B. was placed in the non-secure custody of ACDSS on June 10, 2004. (R.p. 6) Non-Secure custody was continued with ACDSS by the trial court at non-secure custody hearings which occurred on June 11, 2004, June 23, 2004, and July 14, 2004. (R.pp. 16-18, 19-22, 31-34) On August 4, 2004 an adjudicatory and dispositional hearing occurred at which the juvenile and her sibling were adjudicated dependent. Custody of the juvenile and her sibling was vested with ACDSS at that hearing. (R.pp. 36-40)

The trial court reviewed the matter on October 14, 2004, November 3, 2004, February 2, 2005, June 8, 2005, October 26, 2005, March 8, 2006, and July 26, 2006, each time maintaining legal custody of the juvenile with ACDSS. (R.pp. 49-52, 63-67, 92-98, 115-121, 134-140, 168-176)

ACDSS filed a Motion For Termination of Parental Rights on June 15, 2005, alleging that grounds existed to terminate Respondent-Appellant’s parental rights under N.C. Gen. Stat. §§7B-1111(a)(2), 7B-1111(a)(3), 7B-1111(a)(6) and 7B-1111(a)(7). (R.pp. 83-89) On March 8, 2006 an issues hearing was held. (R.p. 177) On March 23, 2006 Respondent-Appellant, by and through counsel, filed a verified Answer as to the Motion For Termination of Parental Rights. (R.pp. 129-133).

The termination hearing occurred on May 3, 2006, June 28, 2006, July 26, 2006 and August 16, 2006. (R.p. 255) On October 3, 2006 the trial court entered an Order Terminating Parental Rights as to both the Respondent-Appellant and the mother of M.H.B., Patricia Ann Flood. (R.pp. 175-183)

Respondent-Appellant, on October 9, 2006, gave written notice of appeal regarding the trial court’s order terminating his parental rights. (R.pp. 253-254) Appellate Entries were entered by the trial court on October 10, 2006. (R.pp. 255-256) On August 28, 2006, in anticipation of a possible appeal in the case, the Appellate Defender’s Office appointed provisional appellate counsel for the Respondent-Appellant. (R.p. 252) On October 11, 2006 the Appellate Defender’s Office appointed appellate counsel for the Respondent-Appellant. (Appellee’s Amendments p. 73) The court reporter served the transcript on the parties on November 10, 2006. (Certificate contained in Transcript)

Respondent-Appellant served a proposed record on appeal on counsel for the parties on November 27, 2008. (R.p. 263) The proposed record on appeal was mailed for filing with the Court of Appeals on December 18, 2006. (R.p. 264) On December 20, 2006 the Guardian ad Litem-Appellee filed his amendments to the proposed record on appeal. (Appellee’s Amendments, initial pp 1-2)

The record on appeal in this matter was filed with the Court of Appeals on December 20, 2006 and was docketed on January 10, 2007.    
STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Respondent-Appellant, as a result of his timely notice of appeal, is entitled to appellate review of the Order Terminating Parental Rights entered by the Honorable James K. Roberson on October 3, 2006, pursuant to N.C. Gen. Stat. §7A-27(c) and N.C. Gen. Stat. §7B-1113.
STATEMENT OF THE FACTS

Respondent-Appellant, Gary D. Baker, is the biological father of the juvenile, M.H.B. The biological mother of the juvenile is Patricia Ann Flood. (R.pp. 2-7)

On June 10, 2004 ACDSS filed a juvenile petition alleging dependency as to M.H.B. The Respondent-Appellant was incarcerated in South Carolina at the time the juvenile petition was filed, and he remained so incarcerated as of the entry of the Order Terminating Parental Rights. (R.pp. 2-4, 178) Respondent-Appellant’s next parole hearing date after the termination hearing is February 2007, and his projected release date is August 2007. (R.p. 178)

Respondent-Appellant first became aware that his daughter, M.H.B., was in foster care in late 2004 or 2005. (T.p. 214) Respondent-Appellant received correspondence from ACDSS, and Respondent-Appellant wrote back to ACDSS several times to find out more regarding M.H.B. and her sibling, both children being in foster care. Respondent-Appellant first wrote to ACDSS not long after he found out that M.H.B. was in foster care. Respondent-Appellant, in fact, spoke in person to a social worker about M.H.B. during the first week of June 2004. (T.pp. 214-216, 220, 254)

Respondent-Appellant wrote M.H.B. on at least seven occasions while she was in foster care. (T.p. 254) Respondent-Appellant wrote to M.H.B. four or five times in 2005. (T.p. 232) Respondent-Appellant sent M.H.B. three letters in 2006 alone. He did not send more letters to the juvenile because he never received any letters back and, thus, did not know if M.H.B. was even receiving his letters. (T.pp. 227-228) M.H.B. confirmed that Respondent-Appellant did in fact send her approximately six letters while she was living in one foster home. (T.p. 25)

Respondent-Appellant was not able to send money or items to M.H.B. from prison. Respondent-Appellant was able, from prison, to participate in “Angel Tree,” a program whereby gifts can be distributed to children on behalf of their parent or parents. Respondent-Appellant participated in “Angel Tree” each year, on behalf of M.H.B. (T.pp. 254-255)

Respondent-Appellant did not have vices, at the time of the termination hearing, such as smoking or drinking. He was taking parental training courses in prison and had been doing so almost two years as of the termination hearing. (T.pp. 247, 267-268) While in prison, Respondent-Appellant had taken multiple courses on plumbing, having progressed through multiple educational stages in regard to this subject. Respondent-Appellant had also taken a core electronics course in prison. Upon a release from prison, Respondent-Appellant planned to go to technical college and, subsequently, to be licensed in plumbing. Thereafter, Respondent-Appellant planned to work with his brother, a licensed plumber, in a plumbing business known as Baker’s Plumbing. (T.pp. 241-243, 269-270)    
ARGUMENT
I.
THE TRIAL COURT ERRED IN FINDING THAT RESPONDENT-APPELLANT USED MONIES RECEIVED IN PRISON TO PURCHASE CIGARETTES UNTIL APPROXIMATELY FOUR MONTHS PRIOR TO THE TERMINATION HEARING, THAT RESPONDENT-APPELLANT MADE NO EFFORTS TO DIRECT A PORTION OF MONIES RECEIVED TO M.H.B., AND THAT RESPONDENT-APPELLANT HAD THE ABILITY TO DIRECT A PORTION OF MONEY RECEIVED TO M.H.B., SUCH THAT THE TRIAL COURT FURTHER ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-APPELLANT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. §7B-1111(a)(3).
ASSIGNMENT OF ERROR NOS. 2, 3, 4, 10 (R.pp. 260-261)
Standard of Review
A termination of parental rights proceeding involves two separate analytical stages: an adjudicatory stage and a dispositional stage. In re Blackburn, 142 N.C. App. 607, 543 S.E. 2d 906 (2001). At the adjudicatory state, the petitioner has the burden of proving by clear, cogent and convincing evidence that grounds authorizing termination of parental rights exist. N.C. Gen. Stat. §7B-1109 (f). See also In re Young, 346 N.C. 244, 485 S.E. 2d 612 (1997). The trial court is to exercise its discretion as to terminating parental rights in the dispositional stage only after the court has found the existence, by clear, cogent and convincing evidence, of at least one statutory ground justifying termination of parental rights during the adjudicatory stage. N.C. Gen. Stat. §7B-1109 (f). “Clear, cogent and convincing evidence describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt.” N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E. 2d 320, 323 (1985).
The appellate court must determine whether the trial court’s findings of fact are based upon clear, cogent and convincing evidence and whether the findings of fact support the conclusions of law. In re Baker, 158 N.C. App. 491, 581 S.E. 2d 144 (2003). In reviewing the trial court’s decision at the dispositional stage, the appellate court must determine whether the trial court abused its discretion in terminating parental rights. Blackburn, 142 N.C. App. 610, 543 S.E. 2d 908.

A trial court may terminate parental rights upon finding that a juvenile has been in the custody of a department of social services and that the parent has, for six continuous months preceding the filing of a termination petition or motion, willfully failed to pay a reasonable portion of the juvenile’s cost of care, although the parent was physically and financially able to do so. N.C. Gen. Stat. §7B-1111(a)(3). The appellate courts in this state have interpreted the statute to require that a parent pay that portion of a juvenile’s cost of care that is fair, just and equitable in light of the parent’s ability to pay. In re Huff, 140 N.C. App. 288, 535 S.E. 2d 838 (2000), disc. rev. denied 353 N.C. 374, 547 S.E. 2d 9 (2001). See also In re Clark, 303 N.C. 592, 281 S.E. 2d 47 (1981). A payment of nothing over the relevant time period constitutes a failure to pay a reasonable portion of the cost of care only if the parent is able to pay some amount greater than zero. In re Bradley, 57 N.C. App. 475, 291 S.E. 2d 800 (1982).
Argument
In the instant case, the termination motion was filed on June 15, 2005. (R.p. 83) Thus, the pertinent six month period of consideration is December 15, 2004 through June 15, 2005.
The record evidence would show that during this time period, Respondent-Appellant was incarcerated in South Carolina. (R.pp. 2-4, 178) The trial court, in finding of fact number 37, found that Respondent-Appellant, until approximately four months prior to the termination hearing, had used money received from his father to purchase cigarettes. (R.p. 178) The testimony at the termination hearing does not support said finding. Respondent-Appellant testified that he had received fifty to seventy-five dollars from his father every two or three months, and that he used this money to purchase such items as shampoo, socks and snacks. While Respondent-Appellant did testify he had smoked until about four months prior to the termination hearing, he never testified that he had purchased cigarettes with the money received from his father, nor was any other competent evidence offered at the termination hearing to support the trial court’s finding set forth in finding number 37. (T.pp. 212-214)

The trial court, in finding of fact number 38, found that Respondent-Appellant had made no attempt to direct a portion of the money received from his father to M.H.B. In finding number 39, the trial court found Respondent-Appellant had the ability to direct a portion of the money received from his father to M.H.B. (R.p. 178) The trial court’s findings are without support by competent evidence. The Respondent-Appellant testified that “[t]he only thing you can send from here [prison] would be something like Angel Tree or something like that. Money is not allowed on the yard. You cannot have any cash money on you at all.” (T.p. 254, lines 16-19) No other competent evidence was offered at the termination hearing that even addressed the issue of Respondent-Appellant’s ability to direct money to his daughter. It is critical, in concluding that grounds exist to terminate a parent’s parental rights under N.C. Gen. Stat. §7B-1111(a) (3), that the trial court find that the parent is able to pay support. See In re Ballard, 311 N.C. 708, 319 S.E. 2d 227 (1984). The trial court in this case made findings indicating Respondent-Appellant had an ability to pay support, but said findings are not supported by competent evidence. Consequently, the trial court’s conclusion that grounds to terminate Respondent-Appellant’s parental rights existed under N.C. Gen. Stat. §7B-1111(a) (3) is unsupported by proper findings and is thus erroneous. 
II. THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-APPELLANT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. §7B-1111(a) (2). 

ASSIGNMENTS OF ERROR NO. 9 (R.p. 261)
Standard of Review
One of the statutory grounds for terminating parental rights is contained in N.C. Gen. Stat. §7B-1111(a) (2) and is as follows:
The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile. Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.
N.C. Gen. Stat. §7B-1111(a) (2).
The trial court must find that the parent’s failure was willful, which is established when the parent had the ability to show reasonable progress but was unwilling to put forth the effort. In re Fletcher, 148 N.C. App. 228, 558 S.E. 2d (2002); In re McMillon, 143 N.C. App. 402, 546 S.E. 2d 169 (2001). For willfulness to attach, competent evidence must establish a parent’s ability (or capacity to acquire such ability) to overcome the factors that caused the juvenile’s placement. See In re Baker, 158 N.C. App. 491, 581 S.E. 2d 144 (2003). Willfulness in the context of N.C. Gen. Stat. §7B-1111(a)(2) is something less than the willfulness required for the ground of willful abandonment set forth in N.C. Gen. Stat. §7B-1111(a)(7). In re Nolen, 117 N.C. App. 693, 453 S.E. 2d 220 (1995).


In essence, the trial court must perform a two part analysis to conclude that grounds exist to terminate parental rights under N.C. Gen. Stat. §7B-1111(a) (2). First, the trial court must determine by clear, cogent and convincing evidence that the juvenile was placed in foster care or out-of-home placement for over twelve months before the petitioner filed its termination petition or motion. Second, the trial court must determine by clear, cogent and convincing evidence that the parent, as of the termination hearing, has failed to make reasonable progress under the circumstances to correct the conditions which led to the juvenile’s removal. In re O.C., 171 N.C. App. 457, 615 S.E. 2d 391 (2005).  
Argument
Respondent-Appellant was incarcerated in South Carolina when the juvenile was taken into the custody of ACDSS on June 10, 2004. Respondent-Appellant’s actions had nothing to do with the reasons M.H.B. was removed from the care of her mother. (R.pp. 2-4) Respondent-Appellant remained incarcerated throughout the time M.H.B. was placed in the custody of ACDSS, and as of the termination hearing, Respondent-Appellant was still incarcerated in South Carolina. (R.p. 178)

Respondent-Appellant, while incarcerated, wrote the juvenile on at least seven occasions. (T.p. 254) Respondent-Appellant wrote the juvenile three letters in 2006 alone. He did not send the juvenile more letters because he never received any letters back, and thus, he did not know if his daughter was even receiving the letters. (T.pp. 227-228) Respondent-Appellant first contacted ACDSS regarding M.H.B. not long after he became aware of her placement in foster care. Respondent-Appellant wrote ACDSS on several occasions regarding M.H.B. (T.pp. 214-216, 220)
Respondent-Appellant was not able to send items or money to M.H.B. from prison, with the exception that he was able to participate in a program called Angel Tree which provided gifts for children; Respondent-Appellant participated in Angel Tree each year on behalf of M.H.B. (T.pp. 254-255)

While in prison, Respondent-Appellant participated in extended parental training courses. (T.pp. 247, 267-268) Respondent-Appellant also completed various levels of education in order to become a plumber, and Respondent-Appellant had made plans to work with his brother, a licensed plumber, upon his release from prison. (T.pp. 241-243, 269-270; R.p. 178)

Respondent-Appellant did not see his daughter while he was incarcerated. (R.p. 179) M.H.B. wanted to visit her father in prison and asked her social worker to allow the visitation, but the social worker, Pam Gray, refused M.H.B.’s request, without explanation. (T.pp. 31-32) ACDSS was under no requirement to facilitate visits between children and parents in prison and, apparently, ACDSS made no exception to this policy in M.H.B.’s case. (R.p. 179)

Respondent-Appellant would argue that the competent evidence, and any proper findings from the same made by the trial court, do not support the determination that Respondent-Appellant willfully left M.H.B. in foster care for more than twelve months without making reasonable progress under the circumstances in correcting the conditions which led to her removal. Respondent-Appellant’s only involvement in the conditions which led to M.H.B.’s removal was his incarceration at the time in South Carolina. He remained incarcerated in the same state, for the same conviction(s), as of the time of the termination hearing. He could not have made any progress in correcting the condition of his incarceration during the entirety of M.H.B.’s placement in the custody of ACDSS, and this was the only condition which was connected with Respondent-Appellant which had any relation to the removal of M.H.B. Respondent-Appellant wrote ACDSS on multiple occasions, took parental training courses to make himself a better parent, and took educational courses to prepare himself to become a plumber upon his release from incarceration. Respondent-Appellant was unable to provide any financial support or gifts for his child while incarcerated, other than through the Angel Tree program in which he faithfully participated. Respondent-Appellant did not visit with his daughter while incarcerated, not by his choice or the choice of his daughter, but by the choice of ACDSS.

In short, Respondent-Appellant could not have made any reasonable progress in correcting the one condition which was connected with him and which was related to his daughter’s removal, the condition of Respondent-Appellant’s incarceration. However, Respondent-Appellant participated in his daughter’s life as he was able, and tried to improve and plan positively for his own future and hers, while he remained imprisoned. His case is not unlike the Respondent’s circumstances in In re Shermer, 156 N.C. App. 281, 576 S.E. 2d 403 (2003), in which this Court determined the trial court erred in terminating the parental rights of the Respondent based upon N.C. Gen. Stat. §7B-1111(a)(2). The Respondent in that case was incarcerated during the relevant time period and this Court found that beside writing some letters to his children and advising DSS that he did not desire that his parental rights be terminated, there was little other involvement that Respondent could have had. Respondent-Appellant, in the instant case, seems to have been more involved with his child and her case than was the Respondent with his children in Shermer. 

The trial court erred in determining that Respondent-Appellant’s parental rights should be terminated pursuant to N.C. Gen. Stat. §7B-1111(a)(2).

III.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-APPELLANT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. §7B-1111(a)(6). 


ASSIGNMENTS OF ERROR NO. 11 (R.p. 261)

Standard of Review
A statutory ground for termination of parental rights is contained in N.C. Gen. Stat. §7B-1111(a) (6) and is as follows:

That the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. §7B-101, and that there is reasonable probability that such incapability will continue for the foreseeable future. Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.

N.C. Gen. Stat. §7B-1111(a) (6).
The appellate court must review the trial court’s conclusion pursuant to this statute, to determine whether the trial court’s findings of fact are based upon clear, cogent and convincing evidence and to determine whether the findings support the trial court’s conclusion of law. See In re Baker, 158 N.C. App. 491, 581 S.E. 2d 144 (2003); In re Anderson, 151 N.C. App. 94, 564 S.E. 2d 599 (2002); In re Beasley, 147 N.C. App. 399, 555 S.E. 2d 643 (2001). 

Argument

Respondent-Appellant was incarcerated at the time of the termination hearing and was thus unable to provide personal care for M.H.B. at that time. However, the Order Terminating Parental Rights was not entered until October 3, 2006 and Respondent-Appellant had a parole hearing date as early as February 2007 and a scheduled release date of August 2007. (R.pp. 175-178) Respondent-Appellant would first argue that neither the competent evidence nor the trial court’s findings support the trial court’s conclusion of law 6(c), specifically the portion of that conclusion which determines that Respondent-Appellant’s incapability to provide care for his daughter “will continue for the foreseeable future.” N.C. Gen. Stat. §7B-1111(a)(6), though somewhat similar to the dependency statute set forth in N.C. Gen. Stat. §7B-101 (a), is manifestly different in that N.C. Gen. Stat. §7B-1111(a)(6) requires that the conditions causing dependency of the juvenile not only exist as of the time of the termination hearing, but that these conditions continue into the “foreseeable future.” Respondent-Appellant’s incapability, as of the termination hearing and entry of the termination order, was short-lived and did not extend into the “foreseeable future” but, rather, extended for between four to ten months beyond the entry of the termination order. Clearly, the statute requires that the incapability’s end be non-foreseeable or, at the very least, very distant. This Court is respectfully directed to its decision in In re Williams, 149 N.C. App. 951, 563 S.E. 2d 202 (2002), in which the Court affirmed a termination of an incarcerated parent’s parental rights partially based on the grounds set forth in N.C. Gen. Stat. §7B-1111(a)(6). However, the parent in that case was likely to continue in incarceration for another 20 years. Contrast that case with another of this Court’s decisions, In re Clark, 151 N.C. App. 286, 565 S.E. 2d 245(2002), in which the incarcerated parent only had approximately seventeen months left to serve on his sentence as of the time of the termination hearing, with this Court reversing the decision of the trial court to terminate parental rights based, in part, upon a finding of grounds under N.C. Gen. Stat. §7B-1111(a) (6). Respondent-Appellant’s circumstances are much closer to the Respondent’s circumstances in Clark than to the Respondent’s circumstances in Williams, with the exception that the Respondent-Appellant had much less time to serve than even the Respondent in Clark.


Respondent-Appellant would also argue that he offered at the termination hearing an alternate appropriate placement for M.H.B. while he remained incarcerated, the home of his brother Steve and his wife, Norma Jean. (T.pp. 261, 265-266) No competent evidence was offered to show this home was unsuitable for a short-term placement until Respondent-Appellant was released from prison.


The trial court erred in concluding that grounds existed under N.C. Gen. Stat. §7B-1111(a) (6) justifying termination of Respondent-Appellant’s parental rights.  
CONCLUSION


The trial court erred in concluding that any grounds existed as of the time of the termination hearing which justified or supported termination of Respondent-Appellant’s parental rights. Consequently, the trial court was foreclosed from concluding that the best interest of M.H.B. necessitated termination of Respondent-Appellant’s parental rights, and the trial court erred in ordering termination of Respondent-Appellant’s parental rights. For such reasons, the Order Terminating Parental Rights entered by the Honorable James K. Roberson, as that order pertains to the termination of Respondent-Appellant’s parental rights, should be reversed.  

Respectfully submitted this the ______ day of January, 2007.
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