NO COA07-746




 
DISTRICT 5

NORTH CAROLINA COURT OF APPEALS
******************************************
IN THE MATTER OF:


)






)
From New Hanover
 

)
 06 JT 324-26

MAC, AW, AIW, MC, & GW

)
 06 JT 415-16



) 

   

)

______________________________

         **************************************

RESPONDENT-APPELLANT MOTHER’S BRIEF
******************************************
i

INDEX
TABLE OF CASES AND AUTHORITIES CITED . . . . . . .iii
QUESTIONS PRESENTED . . . . . . . . . . . . . . .  1

STATEMENT OF THE CASE . . . . . . . . . . . . . .  3 

GROUNDS FOR APPELLATE REVIEW . . . . . . . . . . . 4  

STATEMENT OF THE FACTS . . . . . . . . . . . . . . 4  

ARGUMENT: . . . . . . . . . . . . . . . . . . . . .9 

I. THE TRIAL COURT ERRED IN TERMINATING 
RESPONDENT’S PARENTAL RIGHTS WHERE THE 
TRIAL COURT DID NOT HAVE SUBJECT MATTER JURISDICTION BECAUSE THE PETITIONS DID 
NOT SET FORTH SUFFICIENT FACTS TO 
DETERMINE THAT GROUNDS TO TERMINATE
PARENTAL RIGHTS EXISTED PURSUANT TO N.C.
GEN. STAT. §7B-1104(6). . . . . . . . . .11    

II. THE TRIAL COURT ERRED IN CONCLUDING THAT 

GROUNDS TO TERMINATE RESPONDENT’S 

PARENTAL RIGHTS EXISTED BASED UPON 

NEGLECT WHERE SAID CONCLUSION WAS NOT

SUPPORTED BY THE FINDINGS OF FACT OR BY 

CLEAR AND CONVINCING EVIDENCE. . . . .  .14      

III. THE TRIAL COURT ERRED IN CONCLUDING THAT 

GROUNDS TO TERMINATE RESPONDENT’S PARENTAL

RIGHTS EXISTED BASED UPON WILLFUL LEAVING

OF THE CHILDREN IN FOSTER CARE WITHOUT 

MAKING REASONABLE PROGRESS UNDER THE 

CIRCUMSTANCES BECAUSE SAID CONCLUSION WAS

NOT SUPPORTED BY THE FINDINGS OF FACT OR BY 

CLEAR AND CONVINCING EVIDENCE. . . . . . 15      

IV. THE TRIAL COURT ERRED IN CONCLUDING THAT 

GROUNDS TO TERMINATE RESPONDENT’S 

PARENTAL RIGHTS EXISTED BASED ON ABANDONMENT

BECAUSE SAID CONCLUSION WAS NOT SUPPORTED 

BY THE FINDINGS OF FACT OR BY CLEAR AND

CONVINCING EVIDENCE. . . . . . . . . . . .19    
ii
V. THE TRIAL COURT ERRED IN CONCLUDING THAT 

GROUNDS TO TERMINATE RESPONDENT’S PARENTAL 

RIGHTS EXISTED BASED ON DEPENDENCY WHERE 

SAID CONCLUSION WAS NOT SUPPORTED BY THE

FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE. . . . . . . . . . . . . . . . 20 

VI. THE TRIAL COURT ERRED AND ABUSED ITS 

DISCRETION IN CONCLUDING AND ORDERING THAT

IT WAS IN THE MINOR CHILDREN’S BEST INTEREST

THAT RESPONDENT’S PARENTAL RIGHTS BE

TERMINATED WHERE THE TRIAL COURT FAILED TO

CONSIDER THE STATUTORILY REQUIRED FACTORS

SET FORTH IN N.C. GEN. STAT. §7B-1110. .22 

CONCLUSION . . . . . . . . . . . . . . . . . . . .25
RESPONDENT-APPELLANT DOES NOT INCLUDE APPENDIX . .26
iii
TABLE OF CASES AND AUTHORITIES
STATE CASES

Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 11 (1994). . . 9
In re Hardesty, 150 N.C. App. 380, 563 S.E.2d 79 (2002). . . 11, 12
In re J.B., 164 N.C. App. 394, 595 S.E.2d 794 (2004). . . . . .10  

In re J.G.B., 177 N.C. App.375, 628 S.E.2d 450 (2006). . . . . 16
In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005).10  

In re McDonald, 72 N.C. App. 234, 324 S.E.2d 847 (1984). . . . 14
In re McKinney, 158 N.C. App. 441, 581 S.E.2d 793 (2003). . 10, 11
In re N.R.M., T.F.M., 165 N.C. App. 294, 598 S.E.2d 147 (2004).10
In re Pittman, 149 N.C. App. 756, 561 S.E.2d 560 (2002). . . .  9 

In re Pope 144 N.C. App. 32, 547 S.E. 2d 153 (Tyson, J., dissenting)(2001). . . . . . . . . . . . . . . . . . . . . . . 10
In re Quevado, 106 N.C. App. 574, 419 S.E.2d 158 (1992). . . . 11
In re Scott 95 N.C. App. 760, 383 S.E.2d 690 (1989). . . . . . 20
In re Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986). . . . . 19
In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003). . . . 14
In re Smith, 146 N.C. App. 302, 552 S.E.2d 184 (2001). . . . . .9
Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. 
App. 332, 477 S.E.2d 211 (1996). . . . . . . . . . . . . . . . .10  

In re T.R.P., 173 N.C. App. 541, 619 S.E.2d 525 (2005). . . . . 10
Union County Dep’t of Social Servs. v. Mullis, 82 N.C. App. 
340, 346 S.E.2d 289 (1986). . . . . . . . . . . . . . . . . . . 14
iv
STATUTES
Rule 12(b)(6) of the North Carolina Rules of Civil Procedure. . 3
N.C. Gen. Stat. §7B-101(9). . . . . . . . . . . . . . . . . . .20
N.C. Gen. Stat. §7B-1001(a)(6). . . . . . . . . . . . . . . . . 4
N.C. Gen. Stat. §7B-1104(6). . . . . . . . . . . . . . . . . 11, 12 
N.C. Gen. Stat. §7B-1110. . . . . . . . . . . . . . . . . . .22, 23
N.C. Gen. Stat. §7B-1111(a)(2). . . . . . . . . . . . . . . .15, 16
N.C. Gen. Stat. §7B-1111(a)(7). . . . . . . . . . . . . . . . .19 
NO COA07-746




 
DISTRICT 5

NORTH CAROLINA COURT OF APPEALS
******************************************
IN THE MATTER OF:


)






)
From New Hanover
 

)
 06 JT 324-26

MAC, AW, AIW, MC, & GW

)
 06 JT 415-16



) 
______________________________

QUESTIONS PRESENTED
1. WHETHER THE TRIAL COURT ERRED IN TERMINATING RESPONDENT’S PARENTAL RIGHTS WHERE THE TRIAL COURT DID NOT HAVE SUBJECT MATTER JURISDICTION BECAUSE THE PETITIONS DID NOT SET FORTH SUFFICIENT FACTS TO DETERMINE THAT GROUNDS TO TERMINATE PARENTAL RIGHTS EXISTED PURSUANT TO N.C. GEN. STAT. §7B-1104(6)?

2. WHETHER
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED UPON NEGLECT WHERE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE?  

3. WHETHER THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED UPON WILLFUL LEAVING OF THE CHILDREN IN FOSTER CARE WITHOUT MAKING REASONABLE PROGRESS UNDER THE CIRCUMSTANCES BECAUSE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE?  

4. WHETHER THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED ON ABANDONMENT BECAUSE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE?

5. WHETHER THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED ON DEPENDENCY WHERE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE?  

6. WHETHER THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN CONCLUDING AND ORDERING THAT IT WAS IN THE MINOR CHILDREN’S BEST INTEREST THAT RESPONDENT’S PARENTAL RIGHTS BE TERMINATED WHERE THE TRIAL COURT FAILED TO CONSIDER THE STATUTORILY REQUIRED FACTORS SET FORTH IN N.C. GEN. STAT. §7B-1110?    

STATEMENT OF THE CASE
This matter commenced when Petitioner New Hanover County Department of Social Services filed petitions to terminate Respondent’s parental rights to her five minor children in June 2006.  (R pp. 5-45)  On 3 October 2006, Respondent filed her answers.  (R pp. 57-62)  On 7 February 2007, Respondent filed a motion to dismiss pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure.  (R pp. 71-2)  The hearing took place on 19 March 2007.  At trial, the Honorable Shelly S. Holt denied Respondent’s motion to dismiss and proceeded to hear the evidence.  (T p. 4)  The trial court concluded that grounds existed to terminate Respondent’s parental rights to all five children and terminated Respondent’s parental rights.  (R pp. 78-82)  The order was signed and filed on 16 April 2007.  Respondent filed and served notice of appeal on 20 April 2007.  (R p. 168)  The Appellate Defender was appointed to represent Respondent, and assigned Mary McCullers Reece to perfect Respondent’s appeal.  Counsel for Respondent served her proposed record on 6 June 2007.  The record was timely filed on 25 June 2007.           

GROUNDS FOR APPELLATE REVIEW


The judgment of the trial court is reviewable pursuant to N.C. Gen. Stat. §7B-1001(a)(6) because this is a judgment terminating Respondent/Mother’s parental rights.
STATEMENT OF FACTS
DSS initially became involved with Ms. Webb because she was unemployed and did not have a stable home for herself and her three oldest children.  (T p. 7)  Also, M.A.C. had dental problems and was in need of mental health services for his behavioral issues.  (T p. 8)  There were allegations of domestic violence.  (R p. 11)  
In September 2003, after the adjudication, Ms. Webb entered into a case plan.  As part of her case plan, Ms. Webb was ordered to establish a home, submit to mental health services, obtain employment, and get a driver’s license.  (T p. 9)  Ms. Webb exercised supervised visitation at first.  Later, because of Ms. Webb’s progress, she was allowed unsupervised visits with the children on weekends.  In fact, M.A.C., whose behavior problems were the most challenging, was placed with Ms. Webb on 27 May 2004.  (T p. 10)   
Ms. Webb’s visits with the children went well:  she brought crafts for the children during supervised visits.  (T p. 11)  Likewise, the unsupervised visits generally went well, with only minor problems such as transportation glitches occurring.  (T pp. 11-12)  

In August 2004, Ms. Webb was incarcerated for failure to appear in court on a child support action initiated by DSS.  (T p. 25, 32)  She placed M.A.C. with relatives without notifying DSS.  At that time, DSS took M.A.C. back into custody.  (T pp. 10-11)  
Ms. Webb was employed on and off as a custodian and at a nursing home during 2004 and made some child support payments prior to her injuries.  (T pp. 12-13, 25)  She completed “Catching a New Spirit,” a parenting class, on 20 April 2004.  (T p. 31)  As required, Ms. Webb obtained a mental health assessment in October 2004.  (T p. 13)  She was receptive to the recommendations contained in her assessment except that she wanted to have her children back in her home as soon as possible rather than at the conclusion of her treatment.  (T p. 14)  Ms. Webb followed up by meeting with the recommended therapist several times.  (T p. 15)  Ms. Webb also signed all the releases requested of her so that M.A.C. could get help with his behavioral issues.  (T p. 17)   In November 2004, Ms. Webb was evicted from her home for nonpayment of rent.  (T p. 12)  Nonetheless, her case plan remained reunification with her children.   

On 5 March 2005, Ms. Webb suffered a terrible injury:  she was found with a gunshot wound in her head in a hotel room in Greensboro.  (T pp. 18-19)  Ms. Webb remained in a coma for approximately two months after that time.  (T p. 21)  She stayed in a rehabilitative hospital setting after she awakened from the coma.  (R p. 37)  During her time in the hospital, she gave birth to G.W.  She consented to his being adjudicated a dependent child in January 2006.  (Id.)  

At no time during the termination hearing or in the underlying files was there any medical testimony as to Ms. Webb’s prognosis.  (T pp. 42)  The social worker visited Ms. Webb in the hospital after she regained consciousness.  At first, Ms. Webb had difficulty speaking clearly.  (Id.)  Because of her progress, however, she was soon placed in a nursing home.  During the social worker’s visits, Ms. Webb was very consistent in her desire to see and reunite with her children. (T p. 22)  The social worker stated that Ms. Webb’s communication had improved over the last year.  (T p. 22)  She had attended physical therapy and learned to operate her own wheelchair.    (Id.)  She was able to eat and use the bathroom by herself.  (T p. 23)  At the time of the hearing, Ms. Webb was living at Jasmine Cove nursing facility.  (Id.)
Ms. Webb testified that she had regained the ability to walk a little with the help of a walker.  (T p. 48)  She was able to cook a meal.  (Id.)  She could not drive, but she was able to perform basic household chores.  (T p. 50)  She could read, but not write.  (T p. 59)  Her doctors had told her that she was improving.  (T p. 53)  Ms. Webb acknowledged that she would need some assistance in order to care for her children.  (T p. 55)  When asked who might render assistance, she gave the name and address of her Aunt Linda and the name of a family friend.  (T p. 56)               

From January 2005 until November 2005, M.A.C. was placed with a relative.  (T p. 25)  At that time, M.A.C. was placed in a hospital because “his behavior at school and at home started becoming pretty unsafe.”  (T p. 26)  In addition to his removal from his mother’s home, M.A.C. had had placements with his relatives and with two licensed foster care families fall through because of his behavior issues.  (T p. 34)  The social worker agreed that a lot of M.A.C.’s placement difficulties were due to his emotional problems rather than any shortcoming on the part of the people with whom he was placed, including Ms. Webb.  (T p. 34)  M.A.C. was continuing to receive $440.00 per month through his mother’s Social Security disability at the time of trial.  (T p. 42)  Neither nine-year-old M.A.C. nor A.W. were in adoptive placements at the time of the hearing.  (T p. 35)  
The social worker acknowledged that Ms. Webb was making progress on her case plan in 2004.  (T p. 35)  The plan for the children was still reunification when Ms. Webb was shot in March 2005.  (T p. 36)  After the shooting, in May 2005, while Ms. Webb remained in a coma, the plan for three of the children was changed to adoption.  (T p. 36)  The plan for M.A.C. at that time was placement with a relative.  (Id.)  The plan for M.A.C. was not changed to adoption until June 2006.  (T p. 38)   As to the child G.W., who was born in September 2005, the social worker admitted that she never made any efforts towards reunification.  (T p. 39)  
Ms. Webb showed concern for her children every time the social worker visited her.  (T p. 39)  She evinced concern about the children’s placements, their welfare, and their visits with her.  (T pp. 39-40)  She asked that the children be placed together.  (T p. 39)  She made clear her desire to have the children back in her custody after her recuperation from her injuries.  (T p. 40)  
At no time did the social worker consider any type of assisted living situation where the children might be placed with their mother.  (T p. 40)  Although Ms. Webb had mentioned her Aunt Linda as a possible placement, the social worker did not pursue that aunt as a placement.  (T p. 41) 
 At the time of trial, only two of the children were placed together.  (T p. 42)  The social worker testified that the visitation between the five siblings was “not going as well as I’d like,” in that the children were not getting very many opportunities to be together.   (T p. 42)  At the close of evidence, the trial court found that Ms. Webb had abandoned her children, willfully left them in foster care for more than twelve months, and that the children were neglected and dependent.  (R pp. 78-82)  Ms. Webb’s parental rights were terminated.    
ARGUMENT
Standard of Review:  The standard of review for an order terminating parental rights is (1) whether the findings of fact are supported by “clear and convincing evidence,” and (2) whether the legal conclusions are supported by the findings of fact.” In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002) (citations omitted).  Clear, cogent and convincing evidence requires more proof than the preponderance of the evidence standard of most civil cases, but is less than the standard of a criminal case. Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 11 (1994).  See also In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) (citation omitted).  Clear and convincing evidence is evidence which should “fully convince.” Id.  Conclusions of law are reviewable de novo by this Court.  In re Pope 144 N.C. App. 32, 40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996). 

Subject matter jurisdiction is reviewable de novo. “[A] court has inherent power to inquire into, and determine, whether it has jurisdiction and to dismiss an action ex mero motu when subject matter jurisdiction is lacking.'” In re N.R.M., T.F.M., 165 N.C. App. 294, 297, 598 S.E.2d 147, 149 (citation omitted) (2004).  Lack of subject matter jurisdiction is an issue which may be raised at any time, including for the first time on appeal.  In re J.B., 164 N.C. App. 394, 396, 595 S.E.2d 794, 795 (2004).  


A violation of a statutory mandate is automatically preserved for appeal.  In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005).  “[A] court’s inherent authority does not allow it to act where it would otherwise lack jurisdiction.”  In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003), In re T.R.P., 173 N.C. App. 541, 619 S.E.2d 525 (2005).
I. THE TRIAL COURT ERRED IN TERMINATING RESPONDENT’S PARENTAL RIGHTS WHERE THE TRIAL COURT DID NOT HAVE SUBJECT MATTER JURISDICTION BECAUSE THE PETITIONS DID NOT SET FORTH SUFFICIENT FACTS TO DETERMINE THAT GROUNDS TO TERMINATE PARENTAL RIGHTS EXISTED PURSUANT TO N.C. GEN. STAT. §7B-1104(6).  
 
Assignments of Error Nos. 1, 2 (R p. 176)

“Subject matter jurisdiction is dependent upon the existence of a valid motion, complaint, petition, or other valid pleading.”  McKinney, supra, 158 N.C. App. at 443, 581 S.E.2d at 795.  “In the absence of a proper petition, the trial court has no jurisdiction to enter an order for termination of parental rights.”  Id. at 445, 581 S.E.2d at 796.  Pursuant to N.C. Gen. Stat. §7B-1104(6), a proper petition for termination of parental rights must set forth “facts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C. Gen. Stat. §7B-1104(6)(2005).  A petitioner’s bare recitation . . . of the alleged statutory grounds for termination does not comply with the requirements of N.C. Gen. Stat. §7B-1104(6).  In re Quevado, 106 N.C. App. 574, 579, 419 S.E.2d 158, 160 (1992).  “Factual allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).

Incorporation of a prior custody order which contains the necessary factual basis is sufficient to comply with the requirements of G.S. §7B-1104(6). In re Hardesty, supra; In re Quevedo, supra. Failure to comply with the requirements of G.S. §7B-1104(6) subjects a petition to terminate parental rights to dismissal. Id. 
Petitioner first filed petitions regarding the three children M.A.C., A.W., and A.I.W.  (R pp. 5-10)  Petitioner then filed petitions regarding the two children M.C. and G.W.  (R pp. 28-31)  As to the petitions for all five children, Petitioner stated only the bare statutory grounds within the petitions.  (R pp. 7-8, 30)  The attached orders on adjudication vary somewhat, and are addressed below.  

The adjudicatory order pertaining to M.A.C. and M.C., and A.W., which was entered in September 2003, includes the following:  
“Specifically, since August of 2002, the Respondent-Mother placed the Juveniles in the home of relatives due to her inability to provide a stable residence and supply these Juveniles with the basic necessities.  The juveniles must be removed from the relative placement for their safety.  The Respondent-Mother’s situation has not improved, she remains unemployed and without the means to provide for the Juveniles.  She is also alleged to have engaged in domestic violence with the father of her latest child, who is now in the Department’s legal custody.”  (R p. 11) 
 There is no further information as to why the children were adjudicated neglected.  The attached order as to A.I.W. provides only: 
“Specifically, since birth, the Respondent-Mother gave birth to this Juvenile while three of her other children are currently placed with relatives due to her inability to provide a stable residence and supply those children with the basic necessities.  Her situation has not improved, she remains unemployed and without the means to provide for the present child.  The Respondent-Parents are also alleged to have engaged in domestic violence before the birth.”  (R p. 15)  
Although the attached orders provide a modest amount of information about what occurred in 2003c, they provide no information as to how grounds for termination might exist in 2007, at which time Ms. Webb’s situation had drastically changed.  In 2007, Ms. Webb was living in an assisted living facility and unlikely to be the victim of domestic violence.  Although it is true that she was unemployed in 2007, as in 2003, this was not grounds for termination of parental rights.  At the time of trial she was living on a disability check and at least one of her children was receiving a check from her disability.  (T p. 42)  It is true that she was preparing to move out of her assisted living arrangement into a private home, but under the circumstances, this was a big step towards becoming independent again after the cataclysmic injury she had suffered.  The petitions as to these children did nothing to give notice as to how any grounds for termination or parental rights existed beyond the bare bones recitation of the statutory grounds.  Hence, the trial court erred in terminating Ms. Webb’s parental rights where it did not have subject matter jurisdiction.  
II. THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED UPON NEGLECT WHERE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE.  
Assignments of Error Nos. 4,5,7,9,10 (R p. 176)
The petitioner seeking termination bears the burden of showing by clear, cogent and convincing evidence that neglect exists at the time of the proceeding.  Union County Dep’t of Social Servs. v. Mullis, 82 N.C. App. 340, 346 S.E.2d 289 (1986).  The key to a valid termination of parental rights on neglect grounds where a prior adjudication of neglect is considered is that the court must make an independent determination of whether neglect authorizing the termination of parental rights exists at the time of the hearing.  In re McDonald, 72 N.C. App. 234, 324 S.E.2d 847 (1984).  Termination of parental rights for neglect may not be based solely on conditions which existed in the distant past.  See Mullis, supra. The trial court must make a determination that past neglect is likely to recur after consideration of any changed conditions.  In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).

As to the four elder children in the case at hand, the change in conditions from the time that the adjudications of neglect were entered up to the termination hearing in 2007 was vast; however, the trial court made no finding or conclusion that neglect was likely to recur.  Without the benefit of any medical testimony and in spite of Ms. Webb’s improvement, the trial court found that Ms. Webb “is unable to care for her minor children.”  (R p. 81)  Petitioner presented no evidence and the trial court made no findings as to whether Ms. Webb’s condition was likely to persist for the foreseeable future.  This analysis was necessary for the trial court to make the conclusion that Ms. Webb was neglecting her children within the meaning of the termination of parental rights statutes.  Therefore, the trial court’s conclusion that grounds existed based upon neglect was in error.        

III.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED UPON WILLFUL LEAVING OF THE CHILDREN IN FOSTER CARE WITHOUT MAKING REASONABLE PROGRESS UNDER THE CIRCUMSTANCES BECAUSE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE.  
Assignments of Error Nos.  4,9 (R p. 176)

N.C. Gen. Stat. §7B-1111(a)(2) provides that parental rights may be terminated where: 

“the parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.”  (Italics added). 

The inclusion of the words “under the circumstances” to modify “reasonable progress” denotes that a parent’s progress should be measured based upon their individual situation.  This Court has recognized that in determining whether grounds to terminate under §7b-1111(a)(2) exist, different standards may apply in light of the different circumstances of the parent.  See In re J.G.B., 177 N.C. App.375, 628 S.E.2d 450 (2006) (holding that the trial court erred in failing to adequately consider the minor parent’s age in determining whether she willfully left her child in foster care.)  
In Ms. Webb’s case, the trial court should have considered her unique circumstances in determining whether she had willfully left her children in foster care.  Respondent is not suggesting that the trial court could not consider her progress as well as her missteps prior to her injury.  Respondent does contend that this ground did not exist either before or after her injury.  

Prior to her being shot in March 2005, Ms. Webb was making progress on her case plan.  She had attended a psychological evaluation and followed up with therapy, she had completed a parenting class, she had made child support payments, and she was visiting with her children.  (T pp. 11, 15, 35; R pp. 147-8)  Although it is true that she made some missteps along her path, it is also true that she was generally making progress.  The fact that her case plan was still reunification with her children at the time that she was shot indicates that her progress was sufficient to persuade the court to continue reunification efforts with her at that time.  (T p. 36)      

From March 2005, at which time she was shot, up until the termination hearing in March 2007, Ms. Webb completed the following acts towards making herself able to parent her children again:  regained the abilities to speak and communicate, wash herself, feed herself and perform basic household chores.  (T pp. 48-50)  On each and every visit from her social worker, she communicated her motivation and desire to make herself again able to care for her children.  It is true that she did not meet the case plan objectives of obtaining employment and finding a standard family residence—these goals of her case plan were no longer tenable for her.  However, she was receiving disability from which her children were receiving support (T p. 42), and she was preparing to leave her nursing facility in order to commence living in the community with the help of family and friends.  (T p. 49)  Because the case plan which existed prior to her injury did not address the goals which were relevant to her case after the injury, it was not an accurate or informative tool for purposes of evaluating her progress after her injury.  
Further, it is significant that the legislature included the prohibition against terminating based upon poverty in this portion of the statute.  Ms. Webb undeniably had serious physical disabilities as a result of her injury.  However, physical disability does not by itself prevent one from parenting well enough to keep one’s children without intervention by the state.  Many parents, whether handicapped or not, use nannies, babysitters, day cares, and housekeepers to assist with the day-to-day physical chores that make child-raising strenuous.  If Ms. Webb were of a different socio-economic class, she might have availed herself of such assistance.  As it was, however, counsel for Petitioner joked that the funds she had saved out of her disability monies were only enough to cover about two month’s rent. (T p. 65)  Hence, Ms. Webb’s “progress” was impeded by her lack of financial means.  Ms. Webb’s financial circumstances are therefore within the circumstances which the trial court should have taken into account in determining whether she was making appropriate progress under the circumstances.  It was error for the trial court to conclude that grounds existed because Ms. Webb had willfully failed to make adequate progress under the circumstances.       
IV.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED ON ABANDONMENT BECAUSE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE.  

Assignment of Error No. 9 (R p. 176)

N.C. Gen. Stat. §7B-1111(a)(7) provides as grounds for termination:  “The parent was willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion . . .”  This Court has held that the word “willful” encompasses more than an intention to do a thing; there must also be purpose and deliberation.  In re Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986).       
The trial court made the conclusion that Ms. Webb had “by engaging in activity reasonable foreseeable to result in incarceration or injury, willfully abandoned the minor children for at least six months immediately preceding the filing.”  (R p. 82)  The trial court’s conclusion suggests that Ms. Webb’s allowing herself to be shot was actually her willful expression of intent to forego all rights to her children.  This is not the case.  The relevant time period for consideration of abandonment in this case ran from 23 December 2005 through 23 June 2006.  (R p. 3)  During that time, Ms. Webb was living in a nursing home and making progress in her recovery.  At each and every visit from her social worker, she averred her intent to recover and regain custody of her children.  She made tremendous progress in recovering from the coma from which she had awakened only months before.  (T pp. 22-23)  Thus, her behavior during the relevant timeframe did not support the conclusion that she had willfully abandoned her children.  
V.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS EXISTED BASED ON DEPENDENCY WHERE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR AND CONVINCING EVIDENCE.  
Assignment or Error No. 9 (R p. 176)  

A dependent juvenile is defined as:
“a juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile’s care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.”  N.C. Gen. Stat. §7B-101(9).  
In re Scott, 95 N.C. App. 760, 383 S.E.2d 690 (1989) involved the appeal of a termination of parental rights based upon the trial court’s finding that Respondent was mentally ill and therefore incapable of providing for the care and supervision of her children.  Id. at 763, 383 S.E.2d at 691.  The finding of the court was based upon the testimony of one of Respondent’s treating psychiatrists.  The doctor testified that respondent suffered from a personality disorder, but that her behavior did not mean that she was incapable of parenting her children.  Id.  The doctor further testified that he could not predict within a reasonable probability that the mental illness would continue throughout the minority of the children.  Id.   This Court held that the psychiatric testimony offered by petitioner did not provide clear, cogent, and convincing evidence that respondent was mentally incapable of caring for her children or that there was a reasonable probability that her mental illness would continue throughout the minority of the children.  Id.
In Ms. Webb’s case, Petitioner did not present any medical evidence at all.  Ms. Webb testified that she was improving and that she believed that she would be able to raise her children if given the chance.  (T pp. 48-53)  The DSS worker who visited her about once per month testified that:

“My opinion is physically or mentally she’s not able to take care of the kids.  She is in a wheelchair.  She physically, especially with the children’s needs, special needs.  I can’t imagine Ms. Webb trying to take care of them.”  (T p. 24)  
There was no testimony regarding Ms. Webb’s prognosis for recovering enough to take care of her family.  There was no explanation as to what mental disability, if any, the social worker attributed to Ms. Webb.  The social worker testified that she made no effort to explore reunification possibilities after Ms. Webb’s injury.  (T p. 39)  Even if the trial court were proper in making its own evaluation of Ms. Webb’s current abilities by viewing her in the courtroom,  there was certainly no way for the trial court to evaluate her prognosis for the future without hearing medical testimony.  The burden was on the Petitioner to present some evidence upon which the trial court could base such a finding, and the petitioner failed to do so.    
The trial court also erred in concluding that Ms. Webb’s children were dependent at the time of the hearing because there was “an appropriate alternative child care arrangement.”  N.C. Gen. Stat. §7B-101.  At trial, the social worker stated that she was aware of Ms. Webb’s Aunt Linda, but did not have an address.  (T p. 41)  Ms. Webb stated the address at trial.  (T p. 56)  No steps were taken to ascertain whether this relative might have been an appropriate placement.          
Hence, it was error for the trial court to conclude that grounds existed pursuant to N.C. Gen. Stat. §7B-1111(6).   
VI.  THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN CONCLUDING AND ORDERING THAT IT WAS IN THE MINOR CHILDREN’S BEST INTEREST THAT RESPONDENT’S PARENTAL RIGHTS BE TERMINATED WHERE THE TRIAL COURT FAILED TO CONSIDER THE STATUTORILY REQUIRED FACTORS SET FORTH IN N.C. GEN. STAT. §7B-1110.  
Assignments of Error Nos. 8, 11, 12 (R p. 177)

N.C. Gen. Stat. §7B-1110 provides that:

 “after an adjudication that one or more grounds for terminating a parent’s rights exist, the court shall determine whether terminating the parent’s rights is in the juvenile’s best interest.  In making this determination, the court shall consider the following:

1) the age of the juvenile

2) the likelihood of adoption of the juvenile

3) whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile 

4) the bond between the juvenile and the parent

5) the quality of the relationship between the juvenile and the proposed adoptive parent . . .”  

In the Webb order, there is no indication that the trial court considered any of these factors, except, perhaps, to note that Ms. Webb loved her children.  Likewise, the only references to these factors in the transcript of the rendering of the order is the trial court’s statement that “it is in the best interest of these children that her parental rights be terminated so that they can have a permanent plan for each of them.”  (T p. 72)  Although the trial court found that only three of the children were in pre-adoptive homes, there does not appear to have been any consideration of the likeliness of adoption or permanency for the other two, who were in therapeutic homes.  The trial court noted the behavioral difficulties of M.A.C. in making a finding that Ms. Webb could not care for him.  (Id.)  There was, however, no consideration of the difficulty of arranging an adoption for M.A.C., who, at age nine, had had several placements and a hospitalization as a result of his behavioral issues. (Id.)  If this child was likely to remain in state-sponsored therapeutic placements,  it was not in his best interest to cut ties with his mother, who wanted to maintain a relationship with him.  In addition, the social worker stated that the five children were seeing little of each other due to the difficulty of arranging visits between the foster homes.  (T p. 42)  The trial court made no findings as to this difficulty or as to how the termination of Ms. Webb’s rights would affect this already tenuous bond between the siblings.  

Termination of parental rights is not the permanent solution for every child who has spent significant time in out-of-home placement.  In the case of Ms. Webb’s children, and particularly for her older children, removing Ms. Webb from the picture did little if anything to assure permanency.  This order of the trial court was in error.
   CONCLUSION


For the foregoing reasons, this court should reverse the termination of parental rights order entered by the trial court on 16 April 2007.                               

Respectfully submitted this the ___ day of July, 2007.
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