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QUESTION PRESENTED FOR REVIEW
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR, OR ABUSE ITS DISCRETION, IN FINDING THAT IT WAS IN THE CHILDREN’S BEST INTEREST TO TERMINATE THE RESPONDENT-MOTHER’S PARENTAL RIGHTS? 
                STATEMENT OF THE CASE

   
On 6 September 2006, the Jackson County Department of Social Services filed a petition to terminate the respondent-mother’s parental rights to her two minor children (R pp. 3-7). The case came on for hearing before the Honorable Richard K. Walker, Judge Presiding in the District Court of Jackson County, on the following dates: 7 May 2008 and 8 May 2008 (R pp. 79-93).  An order terminating the respondent-mother’s parental rights to her children was filed on 2 June 2008 (R p. 79)   

Respondent-mother filed notice of appeal from that order on 4 June 2008 (R pp. 274-275).  The record was filed in the Court of Appeals on 2 September and docketed on 10 September 2008. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

Respondent-mother appeals as a matter of right, pursuant to  TA \l "N.C.G.S. § 7B-1001" \s "N.C.G.S. § 7B-1001" \c 2 N.C.G.S. § 7B-1001(a)(6) TA \s "N.C.G.S. § 7B-1001" , which provides for appeal of any order that terminates parental rights.
STATEMENT OF THE FACTS

Linda Sue Miller (a/k/a Linda Shea Miller, a/k/a Linda L.) is the biological mother of LEL and PPL, II, minor children (R p. 3, 28, 29).  The biological father of the minor children is deceased (R pp. 30-31). On 22 June 2006, the Jackson County Department of Social Services filed juvenile petitions alleging the minor children were neglected juveniles (T p. 62). Pursuant to these petitions, DSS obtained nonsecure custody of both children that same day (R pp. 18-19, 81). The minor children were removed from their mother’s custody due to her substance abuse issues (R pp. 37, 51).  The children were placed at Broyhill Baptist Children’s Home on 22 June 2006 (R p. 90). On 23 August 2006 an order was entered adjudicating the minor children neglected juveniles (R pp. 31-34). The court found that the minor children did not receive proper care and supervision and lived in an environment injurious to their welfare (R p. 32).  The court found that the respondent-mother exposed the juveniles to domestic violence and substance abuse (R pp. 32, 81).  The respondent-mother was granted supervised visitation with the minor children (R p. 34).

Between the time the petition was filed on 22 June 2006 and the time of the consent adjudication, the respondent mother pled guilty to felony financial card fraud and was placed on intensive probation on 18 October 2006 (R pp. 37, 44, 82; T p. 96).  Within a week to ten days of entering the guilty plea, she was charged with possession of Schedule II narcotics, and her probation was subsequently violated (T p. 96).  


The respondent-mother and DSS developed a case plan that included the following terms and conditions:

1) Intensive Outpatient Treatment (IOPT) or Inpatient 

Treatment if outpatient treatment was unsuccessful; 2) Random drug screens, including hair or urine, as requested; 3) Attend AA/NA meetings a minimum of three times per week and provide the Department with proof of attendance 4) Complete a Wellness Recovery Action Plan (WRAP) Class or other approved substance abuse class 5) Maintain sobriety (including all illegal drugs, abuse of prescribed and over the counter medication, and alcohol) 6) Review literature relating to substance use and parenting and review this information with social worker Ward; 7) Attend Parenting Classes such as Love and Logic; 8) Attend visitation as scheduled; 9) Find and maintain housing that is adequate for the size of the family; 10) Find and maintain employment; 11) Submit to a psychiatric evaluation and sign consents for release of information for the Jackson County Department of Social Services (R p. 83).  

Initially, the respondent-mother was compliant with all aspects of her case plan (R pp. 43, 46; T pp. 65, 96).  She voluntarily entered the Balsam Center for Hope and Recovery for substance abuse treatment, where she met with a licensed professional psychiatric nurse, psychiatrist and a peer support specialist (R pp. 42, 83; T p. 97). After leaving the Balsam Center, the respondent-mother voluntarily entered the Oxford House, a clean and sober housing option for individuals in recovery, where she engaged in outpatient services as required (R pp. 42, 83; T p. 97).  After moving out of the Oxford House, she moved into a small trailer where she was saving money towards adequate housing for the children (R p.44).  The respondent-mother attended AA and NA meetings five to seven times per week, saw a therapist once a week, began WRAP classes (Wellness Recovery Action Program), had a psychiatric evaluation at Smokey Mountain Mental Health, was prescribed a combination of medications to stabilize her mood, completed a Substance Abuse/Mental Health Assessment with Vivian Figueroa at the Smokey Mountain Center, obtained employment, submitted to a urine drug screen that was negative, submitted to a hair follicle test that showed low level of cocaine (indicating the respondent-mother had not used cocaine recently), reviewed literature relating to substance abuse and parenting, and attended Love and Logic parenting classes (R pp. 37, 42, 44; T pp. 43, 50-51, 63-65, 88, 97-98, 108).  

The respondent-mother attended all her visits the children (T p. 65).  The visits went well and the respondent-mother’s interaction with the children was appropriate (R p. 37, 93).  During visits, the children interracted well with their mother, and the children and the respondent-mother spent “a lot of time in those visits relating to each other” (T p. 93).  Initially the visits were supervised, but the respondent-mother was later granted unsupervised visits with the children (R p. 37; T pp. 97-99). 

Katie Stewart, a provisionally licensed clinical social worker, was the children’s therapist for a year and provided family therapy to the minor children and the respondent-mother (T pp. 36-37).  The respondent-mother was very cooperative in family therapy and made progress in her ability to communicate appropriately with the children and set appropriate boundaries (T p. 38-39).  According to Social Worker Ward, the respondent-mother has fair parenting skills when she is sober (T p. 94). At the 15 November 2006 90-Day review hearing, the permanent plan for the children was reunification with the respondent-mother (R p. 38).
After the 15 November 2006 review hearing, the respondent-mother continued to strive to meet the terms of her Family Services Case Plan (R p. 56). In addition to the services she engaged in as outline above, the respondent-mother attended a parenting group, passed all her drug screens, was accepted at Southwestern Community College and remained employed (R p. 56).  
In February of 2007, the respondent-mother relapsed, testing positive for cocaine on three consecutive occasions (R p. 57; T pp. 66-67).  On 9 March 2007, the respondent-mother had a supervised visitation with the children (R p. 57).  Except for three voice mail messages, the respondent-mother did not have contact with her social worker from 9 March 2007 until May of 2007 (R p. 57; T pp. 70, 99).  As a result of her relapse, DSS terminated unsupervised visits and family therapy sessions with the children (R p. 56; T pp. 38-39). 
During this period of relapse, the respondent-mother’s progress was minimal. At the 9 May 2007 Six Month and Permanency Planning Hearing, the respondent-mother had submitted to a Substance Abuse and Mental Health Assessment, attended but did not complete the WRAP classes, had not attended AA or NA meetings since the end of February 2007, failed to comply with requests for drug screens, was not employed and had not attended or requested a visit with the children since 9 March 2007 (R p. 58).   
On 1 May 2007, the respondent-mother contacted Social Worker Ward and informed her that she had again voluntarily entered the Balsam Center, but that she anticipated being incarcerated soon (R p. 84; T pp. 68, 70, 100).  On 12 May 2007, the respondent-mother was incarcerated on a probation violation (R p. 102; T pp. 68-69, 83).  She remained in jail until July of 2007, when she entered the NC Department of Corrections and was sent to prison for probation violation and possession of schedule II narcotics (R. p. 83, 87, 102; T pp. 68-69, 101-102).  The respondent-mother was released from prison on 21 September 2007 (T pp. 101-102).   
While incarcerated, the respondent-mother wrote the children letters two to three times per week (R p. 87).  She stayed in contact with DSS by routing her letters through the Department (R p. 87). While in prison, the respondent-mother unsuccessfully attempted to enter the DART program, a substance abuse treatment program for prisoners (T p. 71).  
At the Six Month and Permanency Planning review hearing held on 9 May 2007, the court changed the permanent plan from reunification with the respondent-mother to adoption with a concurrent plan of custody or guardianship to a relative (R p. 52, 53). On 6 September 2007, the Department of Social Services filed a petition seeking to terminate the respondent-mother’s parental rights. The petition alleged grounds under G.S. § 7B-1111(a)(1) and (2) (R pp. 3-6).  
After her release from prison on 21 September 2007, the respondent-mother immediately began working on her case plan.  She reestablished contact with DSS and let her caseworker know that she intended to maintain her sobriety and work on her case plan (R p. 84; T p.48).  On 24 September 2007, the respondent-mother began residing at the REACH domestic violence shelter where she stayed until 2 November 2007 (R p. 84; T pp. 71-72, 76).  At the REACH shelter, the respondent-mother was involved with support groups provided by REACH, services provided by Dr. Garrett Jones of the Family Mental Health Center, North Carolina Vocational Rehabilitation, Mountain Youth Resources and Webster Enterprises (R p. 102).  In addition, the respondent-mother did the following toward achieving the goals established in her case plan: 1) Participated in services offered by REACH; 2) Attended an intensive outpatient program (IOPT); 3) Maintained sobriety; 4) Submitted to random drug screens, all of which were negative; 4) Completed a combined basic assessment at the Family Mental Health Center; 5) Had short term employment at several places and on 23 January 2008 filed for social security disability; 6) Obtained a residence after leaving the REACH facility; 7) Attended some Love and Logic parenting classes; 8) Attended some WRAP classes 9) Requested visitation with the children and attended ten of sixteen scheduled visits (visits were missed due to transportation issues or for medical reasons); 10) Submitted to various evaluations as to her mental health condition; 11) Had a psychiatric evaluation with Dr. Mark Lawrence; and 12) Had a substance abuse/mental health assessment (R pp. 85, 91, 108-114, 121; T pp. 43, 45, 50-51, 72, 75-79, 84-85; 103-105, 108-109).  


The respondent-mother began attending the IOPT classes on 26 September 2007 (T p. 22).  She was diagnosed as having a crack cocaine addition (T p. 25).  The respondent-mother enrolled in a forty-two session intensive outpatient treatment program that met three times a week for three hours per night (T pp. 22-23).  She attended twenty IOPT classes and stopped attending because she moved to Tennessee (T p. 23).  During the time the respondent-mother was in the IOPT program, her participation was very good (T p. 26).  In addition to participating in the IOPT group sessions, the respondent-mother participated in individual sessions as well as dialectical behavior therapy (DBT) classes designed to treat her diagnosed borderline personality disorder (T pp. 26-27). 

The respondent-mother made very good progress in the IOPT program (T p. 24).  All her drug screens were negative, and from the time of her enrollment in the program until she moved to Tennessee in March of 2008, a period of over five months, there was no indication of cocaine use (T pp. 24-25, 28).  The respondent-mother’s prognosis for continued sobriety was very good (T p. 28).  
On 13 March 2008, the respondent-mother moved to Tennessee to live near a friend whom she thought would be approved as a placement for the minor children (T pp. 76, 117).  This move prevented her from completing the treatment programs required by her case plan (R p. 85).  She did submit to a behavioral health assessment on 19 March 2008 at Frontier Health in Tennessee (R pp. 85, 144-145).  At the time of the termination hearing, the respondent-mother was not participating in any programs through Frontier Health because of funding issues (R p. 85).  The Department of Corrections administered several drug screens to the respondent-mother after her release from DOC custody, and she had consistently tested negative (R p. 86). She remained drug free from May 2007 until the 7 May 2008 termination hearing (R p. 85; T p. 131).        


A hearing to terminate the respondent-mother’s parental rights was held on 7 May 2008 and 8 May 2008 before the Honorable Richard K. Walker, District Court Judge Presiding (R pp. 79-93).  
At the adjudicatory phase of the termination hearing, the court concluded that grounds existed to terminate the respondent-mother’s parental rights, pursuant to G.S. § 7B-1111(a)(1) and (2) (R p. 88). The court then held a dispositional or “best interests” hearing (R pp 88-93). The court determined that it was in the best interest of the juveniles to terminate the respondent-mother’s parental rights (R pp. 91, 93). Accordingly, the respondent-mother’s parental rights were terminated (R p. 92-93).  
ARGUMENT
THE TRIAL COURT COMMITTED REVERSIBLE ERROR OR ABUSED ITS DISCRETION IN CONCLUDING THAT IT WAS IN THE CHILDREN’S BEST INTEREST TO TERMINATE THE RESPONDENT-MOTHER’S PARENTAL RIGHTS. 
ASSIGNMENT OF ERROR 5 
R p. 93
Introduction
The trial court concluded that it was in the best interest of the juveniles to terminate the respondent-mother’s parental rights (R p. 93). A court’s informed conclusion regarding a child’s best interest must be based on competent and relevant evidence. Respondent-mother asserts that this court’s conclusion of best interest is not properly supported by the findings of fact in the order under review. 

Standard of Review
On appeal, the trial court’s conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) TA \l "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000)" \c 1 ;  In re J.S.L. TA \l "In re J.S.L.,____ N.C. App. ____, 628 S.E.2d 387 (2006)(COA05-768)" \s "In re J.S.L." \c 1 , 177 N.C. App. 151, 155, 628 S.E.2d 387, 389-90 (2006) TA \l "In re J.S.L., 177 N.C. App. 151, 628 S.E.2d 387 (2006)" \s "In re J.S.L., 177 N.C. App. 151, 155, 628 S.E.2d 387, 389-90 (2006)" \c 1 .
Discussion
The fundamental principle underlying North Carolina's approach to controversies involving child neglect and custody is that the best interest of the child is the polar star. In re R.T.W., 359 N.C. 539, 543, 614 S.E.2d 489, 491 (2005) TA \l "In re R.T.W., 359 N.C. 539, 614 S.E.2d 489 (2005)" \s "In re R.T.W." \c 1 , citing In re Montgomery, 311 N.C. 101, 109, 316 S.E. 2d 246, 251 (1984) TA \l "In re Montgomery, 311 N.C. 101, 316 S.E. 2d 246 (1984)" \s "In re Montgomery" \c 1 . Article I of the Juvenile Code states in plain language that the best interests of the juvenile are of paramount consideration by the court. N.C.G.S. § 7B-100(5) TA \l "N.C.G.S. § 7B-100(5)" \s "N.C.G.S. § 7B-100(5)" \c 2 .

A termination of parental rights proceeding is a two-stage process. In re Blackburn 142 N.C. App. 607, 543 S.E.2d 906 (2001) TA \l "In re Blackburn 142 N.C. App. 607, 543 S.E.2d 906 (2001)" \s "In re Blackburn 142 N.C. App. 607, 543 S.E.2d 906 (2001)" \c 1 , citing In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984) TA \l "In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984)" \s "In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984)" \c 1 .  In the adjudicatory stage, the petitioner must prove by clear, cogent and convincing evidence at least one of the statutory grounds listed in N.C.G.S. 7B-1111 exist.  In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984) TA \s "In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984)" . If grounds for termination exist, the court proceeds to the disposition stage, where it must determine whether termination of parental rights is in the best interest of the juvenile. In re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001) TA \s "In re Blackburn 142 N.C. App. 607, 543 S.E.2d 906 (2001)" .    

Here, at the adjudicatory stage of the termination hearing, the court concluded that grounds existed to terminate the respondent-mother’s parental rights pursuant to NCGS § 7B-1111(a)(1) and 7B-1111(a)(2) (R p. 88).  The court then conducted a dispositional or “best interest” hearing on the issue of whether it was in the best interest of the juveniles to terminate the respondent-mother’s parental rights (R pp. 88-93).  

In determining whether termination of parental rights

is in a child’s best interest, the court must consider the following six factors:  

1) The age of the juvenile.
2) The likelihood of adoption of the juvenile.
3) Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.
4) The bond between the juvenile and the parent.
5) The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian or other permanent placement;
6) Any relevant consideration.
N.C.G.S. § 7B-1110 TA \l "N.C.G.S. § 7B-1110" \s "N.C.G.S. § 7B-1110" \c 2 
These six factors serve as a provide a structured approach to evaluating the best interest of children in termination proceedings. The careful analysis required by the legislature prevents the “unnecessary severance” of the relationship between parent and child.  See N.C.G.S. § 7B-1000 TA \l "N.C.G.S. § 7B-1000" \s "N.C.G.S. § 7B-1000" \c 2 . 

Here, the court’s conclusion – that it was in the best interest of both children to terminate the respondent-mother’s parental rights – was not supported by findings of fact based on competent, relevant evidence. In fact, much of the available material contraindicates the court’s conclusion that it would be in the best interests of the children to terminate the respondent-mother’s parental rights.  
1) Age of the Juvenile

In this case, the children are older. At the time of the termination hearing, LEL was ten years old and PPL was twelve years old (T p. 199). Each child knows and thinks of the respondent as their mother. At such an age, it is fiction to believe that the relationship can be severed; these children will always think of the respondent as their mother. 
The court may find alternate placements when it is unsafe to live with respondent. The court may interfere or prevent the children from seeing their mother for the next several years, but it is very unlikely their mother will ever be replaced in their minds or hearts.  
2) Likelihood of Adoption
 At the termination hearing, Social Worker Ward speculated that ‘there is a reasonable likelihood of adoption of both Juveniles as a sibling group, because the Juveniles do not have behavioral problems and have good personalities’ (R p. 91).  However, despite their good personalities and lack of behavioral problems, the fact is that these children are of an age where they are statistically harder to place in an adoptive family (T p. 199).  
Furthermore, there is a strong bond between the children that would require they be adopted as a sibling group. This also reduces the possibility of adoption.  While Social Worker Ward speculated that these two children could be placed together as a sibling group (T p. 197), there is no guarantee of that.  
The children testified that they have a strong desire to remain together (R p. 90). In 2006, the children lost their father; three months later, they were taken from their mother and placed at Broyhill. Should these older children be adopted individually instead of as a sibling group, it would be devastating to them.  The only guarantee that these older children will remain together is to be returned to their mother.   
3) Accomplishment of the Permanent Plan

The Permanent Plan for these children is adoption; however, at the time of the termination hearing, this was more of a hope then a plan.  Termination of the mother’s parental rights only removes a legal barrier to the achievement of the permanent plan. It does nothing towards establishing real permanence. The legal clearance does not find a family and does not create a bond with that new family. 

Indeed, the respondent understands that adoption may sometimes be in the best interest of children. The respondent-mother voluntarily relinquished her rights to two other children and placed a third up for adoption, because she believed that was what was in those children’s best interests (T p. 115).  If the respondent-mother believed it was in these children’s best interest that she relinquish her rights, she would do so voluntarily (T pp. 114-115).  Termination of parental rights necessary to adoption, but termination without an identified adoptive placement merely makes these children legal orphans in the hope that sometime in the future an adoptive parents may be found.     

4) Bond Between Juvenile and Parent
All the evidence suggests that there is in fact a very strong bond between the children and their mother.  Don Zander, MA, LPC began counseling the children on 26 October 2007 and had several joint therapy sessions with the children (R p. 107).  He stated that the children described visits with their mother without much enthusiasm (T p. 179). He believes that the children’s emotional attachment to their mother is minimal (T p. 180).  However, his assessment was contradicted when he described the one visit he personally observed, stating “This was the very first visit that they had with their mother, when she came back to Broyhill for the first time after she left the Department of Corrections, and of course, they ran outside and they greeted their mother and hugged their mother with enthusiasm and love” (T pp. 178-179).  He then stated that “if you look at the very first time that they greeted their mother, there was a lot of enthusiasm and joy after she was released from prison and they were very, very happy to see her.  As time went on in the visits and when there were some missed visits, I think their enthusiasm dampened” (T pp. 180-181).  Defendant would argue that the missed visits were due to transportation and medical issues. The missed visits and the children’s “dampened enthusiasm” are issues that could possibly have been addressed in family therapy but, despite the mother’s progress after her release from prison, family therapy was never resumed.
All the evidence showed that the children and their mother have “good visitations” (T p. 93).  The children interrelate well with their mother and they spend “a lot of time in those visits relating with each other” (T p. 93).  The children and the respondent-mother have a lot of love for each other (T p. 198). The respondent-mother’s last visit with the children was on 29 April 2008 (T p. 58, 114).  Katie Stewart, the children’s therapist for a year prior to Don Zander, observed in family therapy that the respondent-mother was cooperative and made progress in communicating appropriately with the children and setting appropriate boundaries (T pp. 36-37).  
The children love their mother and she loves them (R p. 91).

 Both children want to be returned to her care (R p. 91; T pp. 210-211, 214, 217). Although willing to accept a foster family, their preference would be to return home to their mother (T pp. 210, 214). At the termination hearing, PPL told the court that he wanted to live with his mother because “she’s pretty much –cause I love her and everything.  She’s pretty much my blood mom, and I want to be with my mom” (T pp. 210-211).  Clearly, PPL has a strong love for and bond with his mother.  LEL testified twice that she wanted to go home with her mother (T pp. 214, 217).  

These children do not want to lose their mother.  In a letter to the court, Mr. Zander indicates that the children’s recurring theme in therapy is “grief/loss issues of losing their father and now possibly their mother to termination of parental rights.  L had a meltdown in the cottage on 6 November because all the tension/anxiety of court came out all at once.  She was able to talk and cry about her feelings re: losing mother” (R p. 107).          

Clearly, the respondent-mother loves her children and is bonded with them.  Other than missing a few visits because of transportation problems and for medical reasons, the respondent-mother consistently visited with her children in the months prior to the termination hearing, and those visits have gone very well.  Even while incarcerated, the respondent-mother maintained contact with her children by writing to them two to three times a week.  She worked toward completing the requirements of her case plan so that she could have the children returned to her.  In her courtroom testimony and in a letter to the court, the respondent-mother expressed her love for her children and her desire to be reunited with them (R pp. 146-148, T p. 114).  The court found as fact that the respondent-mother loves her children (R p. 91).  The respondent-mother and the children have a bond that transcends the mistakes she’s made as a mother; despite her past errors in judgment and her relapse, the children still want to be reunited with her.  This alone shows the strong bond this family has.  

Finally, the children expressed a desire to remain in contact with their mother even if they were placed with a family or adopted (T p. 223-224).  Clearly, these children do not understand that the significance of terminating parental rights and that termination of their mother’s parental rights would likely mean they would have no further contact with her.  
5) Relationship with Proposed Adoptive Parent

LEL and PPL, II have not formed a relationship with a proposed adoptive parent, guardian, custodian or other permanent placement.  The children were placed at Broyhill Baptist Children’s Home on 22 June 2006 and remained there at the time of the termination hearing, almost two years later (R p. 90)  Both children stated that they do not want to stay at Broyhill much longer (R p. 90).  On a few occasions, the children met with a pre-adoptive family that the children didn’t care for, and the Department was considering one other family as a “possibility” (T p. 197-198, 211-212, 214-215). At the time of the termination hearing, there was no adoptive family selected for the children (T p. 197).  
6) Other Relevant Considerations

The sixth factor requires the court review any other relevant consideration. This is consistent with case law prior to the enactment of § 7B-1110. “Evidence heard or introduced throughout the adjudicatory stage, as well as any additional evidence, may be considered during the dispositional stage.” In re Blackburn 142 N.C. App. 607, 543 S.E.2d 906 (2001) TA \s "In re Blackburn 142 N.C. App. 607, 543 S.E.2d 906 (2001)" . Relevant evidence as to the child’s best interest may be offered be either party. In re Pierce, 356 N.C. 68, 76, 565 S.E.2d 81, 86 (2002) TA \l "In re Pierce, 356 N.C. 68, 76, 565 S.E.2d 81, 86 (2002)" \s "In re Pierce, 356 N.C. 68, 76, 565 S.E.2d 81, 86 (2002)" \c 2 .  “Such evidence may therefore include facts or circumstances demonstrating either 1) the reasonable progress of the parent, or 2) the parent’s lack of reasonable progress that occurred before or after ... the filing of the petition for termination of parental rights.” Id. at 76, 565 S.E.2d at 86-87.
Here, the most relevant issue is the mother’s battle with cocaine addiction.  The primary reason the children were removed from the home was due to the respondent-mother’s cocaine addiction (R pp. 37, 51, 97).  At the time of the termination of parental rights hearing, the respondent-mother had not used illegal substances for a year (R p. 85; T p. 131).  At the dispositional hearing, the court found that “the Respondent Mother has made some progress since the Juveniles came into the Department’s custody, such as maintaining her sobriety during and following her incarceration” (R p. 91).  The respondent-mother’s prognosis for continued sobriety from cocaine use was very good (T p. 28).  In addition to maintaining her sobriety, the respondent-mother was actively participating in a number of programs until her move to Tennessee in March of 2008.  In Tennessee, the respondent-mother had a behavioral health assessment; due to financial issues, she was waiting for funding to continue participation in a treatment program (R pp.85, 144-145).  The respondent-mother could not afford a house large enough for herself and her children. However, she had recently applied for social security disability, and if the children were returned to her, she could use the social security death benefits they received to obtain adequate housing (T pp. 55,109).
The respondent-mother is not perfect.  After a substantial period of compliance and active participation in her case plan, she relapsed for several months into the cocaine addiction she struggled with for years (T p. 45).  Due to the relapse, she was incarcerated for several months, but immediately upon her release from prison, she reestablished contact with the Department and again began working on her case plan.  Except for the brief period of relapse in 2007, and while awaiting funding in Tennessee, the respondent-mother has consistently worked on accomplishing the goals established in her case plan.  Most importantly, at the time of the termination hearing, she had not used illegal substances for a year and her prognosis for continued sobriety from cocaine use was good.   
CONCLUSION

The determination of a child’s best interest is the guiding principle of our Juvenile Code.  Here, when considering the six factors that the trial court must consider in determining whether termination of parental rights is in the best interest of the children, it is clear that termination of the respondent-mother’s parental rights is not in the best interest of the juveniles.  


In this case, there are two older children, of an age where adoption is statistically more difficult. The children are bonded and need to be adopted as a sibling group, but DSS has not identified a definite adoptive family for these children, and the children have been placed in a group home for nearly two years.  There is a very strong bond between the minor children and their mother, such that as of the date of the termination hearing, the children’s first preference was to be reunited with their mother.

In addition, the respondent-mother has made substantial progress on her cocaine addiction, remaining drug free for a year as of the date of the termination hearing.  


The court erred in determining that it was in the children’s best interest to sever their ties with their biological mother. Accordingly, the order terminating the respondent-mother’s parental rights should be vacated.
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