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QUESTIONS PRESENTED

1.  
Did the trial court err in terminating the parental rights of respondent-mother based on N.C. Gen. Stat. § 7B-1111 (a)(1) and (a)(2) in that the evidence was not clear, cogent, and convincing, and the court employed the wrong standard of proof? 

Assignment of Error 1, Rp. 91  

   2.
Did the trial court err in terminating the

parental rights of respondent mother from the bench on 19 March 2003 but failing to enter a written order until 26 September 2003, in an order not signed by the presiding judge, in violation of the rights of the parents and children under N.C. Juvenile Code, N.C. Gen.

Stat. § 7B-100 et. al., and specifically, N.C. Gen. Stat. §§ 7B-1109 and 1110?
Assignments of Error 2 and 5, Rp. 91
Statement of the Case


A petition was filed on 22 January 2002 for the termination of the parental rights (“TPR”) of L.E. Brown, Sr. and C.M. Brown, parents of the minor children L.E.B. and K.T.B., by the New Hanover County Department of Social Services.  A hearing was held on 17-18 February 2003 and 19 March 2003, the Honorable John W. Smith, presiding District Court Judge, and the court terminated the parental rights of the parents from the bench.  A written order terminating the parental rights of the parents was filed on 26 September 2003, by the Honorable J.H. Corpening II, District Court Judge. Respondent-mother C.M. Brown appeals from the judgment entered 26 September 2003. 

GROUNDS FOR APPELLATE REVIEW

Respondent-mother appeals the termination of her parental rights pursuant to N.C. Gen. Stat. § 7B-1113 (2003).

STATEMENT OF THE FACTS

New Hanover County Department of Social Services (“DSS”) began working with respondent-mother, C.M. Brown (“Mrs. Brown”), respondent-father L.E.B., Sr., and their child, L.E.B., in 1992 (Rpp. 3-6).  L.E.B. was born on 8 January 1991 (Rp. 3) with a cleft palate and congenital heart defect (Rp. 3).   He had to be hospitalized at two (2) months of age because he failed to gain weight and was diagnosed as a “failure to thrive” infant (Rp. 4).  During his hospitalization, L.E.B. gained weight and appeared to thrive, but upon his return home, he lost weight, contracted a cold, and appeared to be suffering from respiratory infection (Rp. 4).  The court found that the respondent mother could not render medication as prescribed and did not understand the necessity of regular feedings and consistent care, and L.E.B. was adjudicated neglected and placed in DSS custody in March 1992, when he was one (1) year old (Rpp. 3-6).  While in foster care, L.E.B. had surgery to correct his cleft palate (Rp. 8).

New Hanover County DSS began working with the child K.T.B., born 8 January 1994, with a petition filed 24 January 1994 (Rpp. 12), alleging and neglect on the basis “that her brother, L.E.B., has been adjudicated a neglected juvenile” (Rp. 12-13).  DSS had provided intensive services to the Brown home, with a homemaker in the home once or twice a day (Rp. 13).  K.T.B. appeared to be healthy, but the court concluded that she was neglected, and on 24 February 1994, the court gave legal custody of K.T.B. to DSS, but physical custody remained with the parents with close supervisions by DSS (Rpp. 13-14).  On 28 November 1994, the trial court noted that respondent-mother had completed a parenting course (Rp. 18) and the homemaker “assures that Mrs. Brown has everything the baby needs and had Mrs. Brown keep a written record of feeding times” (Rp. 17).  The trial court found that the efforts of DSS to preserve the family had been intensive, but the needs of K.T.B. “are not being met on a regular and consistent basis by her mother” (Rp. 19) and ordered that K.T.B. be placed in foster care (Rp. 19) when she was ten (10) months old.

L.E.B. and K.T.B. have been in foster care continually since 1992 and 1994, respectively.  They have been with foster parent Alice Armstrong since 1996 (Tp. 114).

L.E.B. and K.T.B. both have special needs.  L.E.B. has mild mental retardation and some autism, (Tp. 117), and K.T.B. has severe mental retardation and is autistic (Tp. 117).  At age nine (9), K.T.B. is still not potty trained (Tp. 117).  K.T.B. had a defective heart valve and velo-cardial-facial syndrome at the time of her birth  (Tp. 67).

  A permanency planning hearing must be held within one (1) year after a child goes into foster care for the purpose of developing “a plan to achieve a safe, permanent home for the juvenile within a reasonable period of time.”  N.C. Gen. Stat. § 7B-907(a).   It is unclear when the permanency planning hearing was held after L.E.B. and K.T.B. went into foster care in 1992 and 1994, respectively, and when reunification with the parents was ceased by order of the court.  

An unsuccessful attempt to return L.E.B. to his parents was made in July 1993 (Tp. 65).   The DSS worker testified that reunification was the plan from 1996, when Mr. Brown returned after leaving the home, until August 2000 (Tpp. 115-116).    

In June 1995, the trial court found that “reunification is no longer the plan” (Rp. 23).  In June 1996, the court ordered visitation between the parents and children was to continue (Rp. 27).  By June 1998, there was still no permanent plan for these children (Rpp. 28-31).  In June 1999, the trial court found that a termination of parental rights “will not serve any useful purpose” at the same time it found that reunification with the parents is “not the permanent plan,” (Rp. 33), but visitation with the parents “may continue” (Rp. 33).  The court ordered DSS to present a plan for termination of parental rights “if an adoptive placement is found”  (Rp. 33).  In January 2000, the court found that “it is not in the children’s best interests to seek termination of parental rights and adoption as a permanent plan” (Rp. 35), but ordered that visitation with the parents “may continue” (Rp. 35).  In August 2000, the trial court found in its “Order on Review” that the foster mother had committed to adopt the children, and ordered DSS to present a “permanent plan” (Rp. 40A) and that visitation with the parents “may continue” (Rp. 40A). 

In its “Order on Review” filed 4 April 2001, the court ordered DSS to “pursue the termination of parental rights of both parents” (Rp. 41) while it ordered that visitation with the parents “may continue” (Rp. 41).  Under N.C. Gen. Stat. § 7B-907, DSS shall file a petition to terminate parental rights with sixty (60) days from the date of the permanency planning hearing.  A petition to terminate parental rights was filed by DSS in January 2002 (Rp. 42-46), over eight months after the the April 2001 order of the trial court directed DSS to pursue a TPR. 

Respondent-mother Mrs. Brown always attended the permanency planning meetings (Tp. 147), complied with visitation and in home visits (Tp. 60), and made consistent visits with her children until August 2000 (Tp. 153).  Ms. Brown was tested in 1995 and found to have a verbal I.Q. of 83 (Rp. 55), and a full scale I.Q. of 82 (Rp. 55).  In 1999, she was tested and found to have a verbal I.Q. and 78 (Rp. 63), and a full scale I.Q. of 77 (Tp. 12).  Mrs. Brown has relative strength in the area of mental arithmetic (Tp. 22), and has completed many community college courses.  Mrs. Brown’s Guardian ad Litem recommended that it was in her best interest that her parental rights not be terminated (Tp. 208).  

ARGUMENT

I.  
The trial court erred by terminating the parental rights of respondent-mother based on N.C. Gen. Stat. § 7B-1111 (a)(1) and (a)(2) in that the evidence was not clear, cogent, and convincing and the trial court used the wrong standard of proof.


Assignment of Error 1, Rp. 91


N.C. Gen. Stat. §§ 7B-1109 and 7B-1110 provide the

procedure by which a trial court shall conduct termination

of parental rights (“TPR”) hearings. The hearing must occur

in two stages, but both stages may occur within the same

hearing on the same day. See In re Carr, 116 N.C. App. 403,

448 S.E.2d 299 (1994) (citation omitted). During the

adjudication stage, the burden is on the petitioner to

prove by clear, cogent, and convincing evidence that at

least one of the grounds for termination listed in N.C.

Gen. Stat. § 7B-1111 exists.  N.C. Gen. Stat. § 7B-1109

(2003). Once the petitioner meets this burden in the first

stage of the proceeding, the court moves on to the

disposition phase in which the court exercises it

discretion as to whether or not to terminate parental

rights based on the best interests of the child. N.C. Gen.

Stat. § 7B-1110; see also In re Blackburn, 142 N.C. App.

607, 543 S.E.2d 906 (2001).

A court may move to the disposition phase only upon

finding that clear, cogent and convincing evidence grounds

exist to terminate parental rights.  Carr at 407, 448

S.E.2d at 301.  The burden in TPR proceedings is upon the

petitioner or movant and “all findings of fact shall be

based on clear, cogent, and convincing evidence.”  N.C.

Gen. Stat. § 7B-1109 (2003).  
A.  The evidence was not clear, cogent, and convincing that

the paternal rights should be terminated pursuant to N.C.

Gen. Stat.  § 7B-1111(a)(1) and (a)(2).



A trial court may terminate parental rights upon a finding of neglect. N.C. Gen. Stat. § 7B-1111(a)(1) (2001). This finding of neglect, however, must be a finding that the juveniles were neglected at the time of the termination proceedings and may not be based solely on a prior neglect adjudication. See In re Ballard, 311 N.C. 708, 714-16, 319 S.E.2d 227, 231-32 (1984). In cases where the child has already been placed out of the custody of the parents prior to the TPR proceedings, it would be impossible for the petitioner to prove neglect at the time of the TPR proceedings. Id.  When there is no evidence of neglect at the time of the termination proceedings, “parental rights may nevertheless be terminated if there is a showing of a past adjudication of neglect and the trial court finds by clear and convincing evidence a probability of repetition of neglect if the juvenile[s] were returned to the parent.” In re Pope, 144 N.C. App. 32, 37, 547 S.E.2d 153, 156, aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001) (per curiam). 


Under N.C.G.S. § 7B-1111(a)(2), the trial court can terminate parental rights after only if there is fully convincing evidence that the parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months, and has failed to make reasonable progress in correcting the conditions which led to the removal of the child.  

The evidence in the present case is not clear, convincing, and cogent that neglect is probable and that the respondent-mother should has not progress in correcting the conditions that led to the removal of the children.

Respondent-mother worked with DSS for eight years, from 1992 to 2002.  She completed a parenting class (Rp. 18), always attended the permanency planning meetings (Tp. 147), complied with visitation and in home visits (Tp. 60), and made consistent visits with her children until reunification efforts were ceased by DSS (Tp. 153).  There were never any problems with the children’s diapers being changed (Rp. 98).  DSS wanted the parents to get stable housing, which they did in late 1992 or early 1993 (Tp. 59).  

This case languished for year after year, with no clear plan for reunification or termination.  From 1994 to 1998, the court repeatedly ordered that visitation could continue without ordering a specific plan for reunification or termination of parental rights (See Rp. 15-20; 21-24; 27; 28-31).  The parents could not comply with a plan that did not exist.  Unless clear objective were made in a reunification plan, the parents could not disprove future neglect and failure to make progress to correct conditions which led to the removal of the children.  Accordingly, the evidence is not clear, cogent and convincing that there were grounds to terminate parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)(1) and (a)(2).

B.  The trial court erred in using the wrong standard of

proof

The trial court in the present case used the wrong

standard of proof.  In its “Order Terminating Parental

Rights” (Rp. 75), the court made findings of

fact and then ordered that the parental rights of the

parents be terminated on the basis “adequate grounds” that:

Respondents have willfully left the children in foster care for 12 months without making reasonable progress in correcting the conditions which led to the removal of the children; and the children are neglected children and that further the conditions of neglect continue to persist such that children would again be neglected were they returned to the home of their parents. 

(Rp. 82).  The court never affirmatively stated that petitioner had shown by  “clear, cogent, and convincing evidence” that the abovementioned grounds existed and were the basis of the order to terminate parental rights.  Failure by the trial court to state the standard of proof applied in making a determination is reversible error. In re Wheeler, 87 N.C. App. 189, 193, 360 S.E.2d 458, 461 (1987).  Accordingly, the order of the court is in error and must be vacated.  

II.
The trial court erred in terminating the parental rights of respondent mother from the bench on 19 March 2003 and failing to enter a written order until 26 September 2003, in an order not signed by the presiding judge, in violation of the rights of the parents and children under the N.C. Juvenile Code, N.C.G.S.  § 7B-100 et. al., and specifically, N.C. Gen. Stat. §§ 7B-1109 and 1110.


Assignments of Error 2 and 5, Rp. 91

A.  The written order in this case was not filed in the time required by N.C. Gen. Stat.  § 7B-1109 and 1110, and the resulting prejudice to the parties warrants reversal


Judge John W. Smith presided over the hearing in this case and terminated Mrs. Brown’s parental rights from the bench on 19 March 2003.  Judge Smith has never filed a written order terminating Mrs. Brown’s parental rights.  A written order terminating Mrs. Brown’s parental rights was filed, but it was filed six (6) months later, on 26 September 2003, with the signature of Judge J.H. Corpening II (Rp. 83).  


The written order in this case in invalid in that violates N.C. Gen. Stat. § 7B-1109, which requires that “the adjudicatory order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.”  N.C. Gen. Stat. § 7B-1109 (2003)(emphasis added).  Likewise, N.C. Gen. Stat. § 7B-1110 states: 

Should the court determine that any one or more of the conditions authorizing a termination of the parental rights of a parent exist, the court shall issue an order terminating the parental rights of such parent with respect to the juvenile unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated. Any order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.
N.C. Gen. Stat.  §7B-1110(a)(emphasis added).  The trial court did not follow the mandates of N.C. Gen. Stat. §§ 7B-1109 and 1110, entering a combined adjudicatory and dispositional order over six (6) months from the time of the termination of parental rights hearing.  


This failure by the trial court is not only in violation of the Juvenile Code, has delayed and prejudiced the familial relationship between parents and the children in this case, and also the foster parent and the children.  The Juvenile Code recognizes the urgency in these type of cases, and has the stated purpose of finding a permanent home for children without delay.  See N.C. Gen. Stat. § 7B-1100 (2) (2003) ("It is the further purpose of this Article [11, governing termination of parental rights] to recognize the necessity for any juvenile to have a permanent plan of care at the earliest possible age[]. . . .").  A juvenile’s need for health, safety, and a safe, permanent home within a reasonable period of time is recognized by our Juvenile Code.   See N.C. Gen. Stat. § 7B-507(b)(1) (2003)(emphasis added).  The failure of the trial court to file a timely order has further delayed a safe, permanent home for these children because it prevented respondent-mother from immediately filing her notice of appeal.
  Due to the delay in filing notice of appeal, the transcript was not ordered by the court to be produced until October 2003 (Rp. 86), seven (7) months after the judge terminated rights from the bench, and appellate counsel for Mrs. Brown was not appointed until 18 November 2003 (Rp. 87), eight months after Judge Smith’s pronouncement from the bench.  Respondent mother’s brief is due in this court the first week of June 2004, more than a year after her parental rights were terminated from the bench by Judge John Smith.   Because resolution of a TPR cases has no expediency requirement in the appellate court as the 30-day requirement for the trial courts in N.C.G.S. §§ 7B-1109 and 1110, it is very likely that the resolution of this appeal may very well take two (2) years from the time Judge Smith ruled from the bench.  This delay could have been decreased greatly had entry of the TPR order been entered by the trial court within thirty (30) days as required by N.C. Gen. Stat. §§ 7B-1109 and 1110. 
   
The failure of the trial court to file a timely order is prejudicial to all parties in a TPR.  A parent has the right to appeal, N.C. Gen. Stat. § 7B-1113, and whatever “delay” is caused by the appeal itself is not prejudicial; however, the delay in filing the appeal caused by the failure of the trial court to file an order is prejudicial because it violated the Juvenile Code.  Should the parent win on appeal, the case goes back to adjudication, and in the meantime, the parent has lost 1-2 years of possible reunification efforts with their children.  Even if the parent lost the appeal, an adoption cannot proceed until an appeal is resolved.  In either case, the delay caused by the trial court further hinders the children’s placement in a permanent home and is not in their best interest.  


The delay in the present case severely prejudices the respondent mother and the children, who have already suffered by continued delays in the system.  L.E.B. and K.T.B. have been in foster care for twelve years and ten years, respectively.  There was no permanent plan put into place form them until after they had been in foster care for six and eight years (Rpp. 40A, 41), even though a  permanency planning hearing must be held within one (1) year after a child goes into foster care for the purpose of developing a plan for a safe, permanent home for the child “within a reasonable period of time.”  N.C. Gen. Stat. § 7B-907(a) (2003).  Accordingly, the prejudice in this case is pronounced, since the failure the delay by the trial court was more than six times the required filing date required by N.C. Gen. Stat. §§ 7B-1109 and 1110. 


The Juvenile Code recognizes that time is of the essence in cases under its jurisdiction, N.C.G.S. § 7B-100 et. al.    If a director of a county department of social services find evidence that a juvenile has been abused, he must make an “immediate” report to the district attorney within 48 hours of receipt of this information.  N.C. Gen. Stat. § 7B-307(a).  Likewise, the director must make an immediate report to the Department of Health and Human Services if he finds evidence that a juvenile has been abused or neglected.  N.C. Gen. Stat.  § 7B-307(b).  Under N.C. Gen. Stat. § 7B-404, entitled “Immediate need for petition when clerk’s office is closed”, a magistrate may be authorized by the chief district court judge to issue petitions alleging abuse, neglect, or dependency of a juvenile when the clerk of court’s office is closed.  N.C. Gen. Stat. § 7B-404(a).  A juvenile cannot be held under nonsecure custody after an allegation of abuse or neglect for more than seven (7) calendar days with a hearing on the merits.  N.C. Gen. Stat. § 7B-506.  


Similar to the adjudication order in a TPR case, an adjudication and disposition order in a neglect case under the Juvenile Code shall be in writing, signed, and entered no later than 30 days from the completion of the hearing. N.C. Gen. Stat. § 7B-807(b); N.C. Gen. Stat. § 7B-904(a) (2003) (emphasis added).  In a previous case, this court failed to vacate an order in violation of the 30 day requirement in 7B-905, but the delay in that case was less than 60 days, In re E.N.S., COA 03-718 (N.C. Court of Appeals, 5/24/04), unlike the present case, where the delay was more than six months.  The court noted:

holding that the adjudication and disposition orders should be reversed simply because they were untimely filed would only aid in further delaying a determination regarding E.S.’ custody because juvenile petitions would have to be re-filed and new hearings conducted. Id.
Two wrongs do not make a right.  The delay caused by granting an appeal is not a sufficient legal basis to deny it.  Excusing the neglect of the trial court to follow the 30-day mandate, on the basis the further delay will follow if the appeal is granted, creates precedent which is harmful to every child in this state in a case brought under our Juvenile Code.  Under the reasoning in E.N.S., the trial courts are totally excused from recognizing and following the 30-day requirements for filing orders pursuant to the Juvenile Code.  This totally  disregards the needs, wants, and rights of children and families in TPR cases.  

If delay were sufficient legal grounds to deny an appeal, no appeal would ever be granted, effectively denying the appellant’s due process rights to be heard at an opportune time and in a meaningful manner.  If In re E.N.S. were relied upon in this case to affirm the order of the trial court, this holding effectively denies the respondent-parent’s right to appeal as allowed by N.C. Gen. Stat. 7B-1113 (2003), and is a violation of respondent-mother’s federal and state substantive and procedural due process rights.  See In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984)(quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04, 52 L. Ed. 2d 531, 540 (1977))(“the Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.”);  U.S. Const. amend. XIV, § 1 (no government shall “deprive any person of life, liberty, or property, without due process of law.”); Peace v. Employment Sec. Comm’n, 349 N.C. 315, 322, 507 S.E.2d 272, 278 (1998), motion denied, 526 U.S. 1144, 143 L. Ed. 2d 1030  (1999) (fundamental premise of procedural due process protection is notice and the opportunity to be heard at a meaningful time and in a meaningful manner); Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 229, 569 S.E.2d 695, 703 (2002) (substantive due process protects the public from government action that unreasonably deprives them of a liberty or property interest). 

If the courts do not abide by the filing requirement of N.C. Gen. Stat. §§ 7B-1109 and 1110, countless children and parents and foster parents will be unfairly prejudiced by delays in these cases.  Cases which involve the custody and care of children that have been adjudicated as abused and neglected are arguably the most important cases that come before the courts of this state.  The lives of these children should not be put on hold.  The Juvenile Code recognizes the urgency in these cases, and our legislature had mandated the orders terminating parental rights must be filed within thirty (30) days of the TPR hearing.  Therefore, we respectfully beg this court to uphold the mandate of N.C. Gen. Stat. §§ 7B-1109 and 1110 and overturn the order of the trial court for failure to abide by its filing requirement.

B.  The written order in this case was not signed by the trial judge and thus is a nullity for failure to enter an order in accordance with N.C. Gen. Stat. §§ 7B-1109 and 1110


The written order in this case in null and void because the presiding judge did not sign and file the order terminating parental rights as required by N.C. Gen. Stat. §§ 7B-1109 and 1110.  


This court recently held that an order terminating parental rights that is not signed by the presiding judge must be vacated.  In re Savage, No. COA03-267 (N.C. App. 03/02/2004).  An order terminating parental rights is a “nullity” when signed by a judge other than the one who presided over the hearing.  In re Whisnant, 71 N.C. App. 439, 441, 322 S.E.2d 434, 435 (1984).  


The transcript in this case clearly shows that Judge John W. Smith presided at the TPR hearing, while record shows that Judge J.H. Corpening II signed the order terminating parental rights (Rpp. 75-83).  Accordingly, this order must be vacated.   


Based on the foregoing, the order terminating parental rights in this case is prejudicial, invalid, violates the juvenile code and, accordingly, it should be vacated by this court.

CONCLUSION
Based on the foregoing errors, Defendant requests that this Court reverse the order of termination of parental rights by the trial court.  

Respectfully submitted, this the ____ day of June,

2004.
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