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Questions Presented

1. Whether Appellant Father received ineffective assistance of counsel and was denied due process of law as well as his statutory right to court-appointed counsel when his trial attorney failed to secure Appellant Father’s attendance at the trial through a Writ of Habeas Corpus Ad Prosequendum directed to the proper detention authorities so that Appellant could assist and participate in the presentation of his case and failed to represent father in his absence.

2. Whether the trial court committed reversible error when it held that Appellant Father is incapable of providing for the proper care and supervision of the children and the children are therefore dependent, and that such incapability will continue for the foreseeable future, when the evidence did not support the finding of fact and resulting legal conclusion.

3. Whether the trial court committed error by finding as facts that Appellant Father is in the custody of the North Carolina Department of Corrections and scheduled to remain in DOC until 2008, that he will be incapable of providing proper care of supervision for the minor children while he remains in the custody of the North Carolina Department of Corrections, that he did not cause himself to be transported to Catawba County for the hearing on the Motion, and that in the year 2000, while living with the Mother, he was drunk at times and got on the Mother’s nerves when he was drinking to excess, because the findings are not supported by evidence and contrary to fact.

4. Whether the trial court committed error by holding that grounds exist to terminate Father’s parental rights, that termination and adoption is in the best interest of the children, that termination of parental rights will not result in an unnecessary severance of the relationship between the father and the minor children, and that terminating Father’s rights is in the children’s best interest when the finding was not supported by and contradicted by the evidence.

Statement of the Case

On October 6, 2003, Catawba County Department of Social Services filed Motions in the Cause to Terminate Parental Rights of both Appellant Father and Respondent Mother with respect to all three children. By prior Order, the children had been adjudicated neglected. (R. pp. 48-55.) Hearings on the termination petitions were conducted on February 16 and 18, 2004 in Catawba County District Court, Juvenile Division, the Honorable C. Thomas Edwards Presiding. At the conclusion of the February 18, 2004 hearing, Judge Edwards announced his decision terminating parental rights and establishing disposition of the case with adoption by the paternal grandparents as the permanent plan. The Orders were reduced to writing, signed on March 9, 2004, and filed on March 10, 2004. 

Appellant Father, through trial counsel, filed written Notice of Appeal with respect to X.M.A.A.W. and A.D.W. on March 19, 2004. The Appellate Entries were signed and the Appellate Defender appointed to represent Father on March 26, 2004. On May 7, 2004, Father’s Appellate Counsel filed a Petition for Writ of Certiorari in the North Carolina Court of Appeals, seeking to add the third child, K.S.M.G., to the appeal. The Court granted the Petition on May 20, 2004.

The Clerk ordered the transcript on March 30, 2003. The Court Reporter delivered the transcript to the parties by mail on April 30, 2004. On June 4, 2004, appellate counsel for Father served the Proposed Record on appeal on all parties to this action by mail. The Record on Appeal was settled on July 7, 2004.

The Record on Appeal was filed in the Court of Appeals on July 21, 2004 and docketed on July 14, 2004. (R. p. 2.) The Clerk mailed the printed Record on Appeal on August 5, 2004. 

Statement of the Facts

The children involved were seven, five, and three years old at the time of the February 2004 hearings. (R. p. 4, p. 48, ¶ 3, and p. 134.) They are currently in the custody of Mr. W’s mother in New York, where they were placed before the hearing. DSS and the trial court view these as adoptive placements. (T. p. 99, lines 19-21, p. 171, line 18-p. 172, line 8, and 179, line 16-p. 180, line 5.) 

The bulk of the evidence related to Respondent Mother’s conduct and relationship with the children. The evidence presented herein relates to Appellant-Father. Respondent-Mother has not appealed the order terminating her parental rights. 

I. Adjudication Phase

Respondent Mother testified that Mr. W. was arrested on March 27, 2001 and is currently in the United States Prison “probably” on some kind of drug conviction. (T. p. 30, lines 8-25, p. 32, lines 4-11, and p. 87, lines 1-9.) Before his arrest in March 2001, Mr. W. lived with Respondent-Mother and the children. (T. p. 24, lines 9-11 and p. 28, lines 17-18.) No evidence was presented regarding his ongoing contact with the children. 

Respondent Mother testified that Mr. W. lived with her in 2000. She testified that he got drunk during that time, but not at the house or in front of the children. She further testified that sometimes she hit him because just the smell of alcohol on his breath got on her nerves. She testified that he never tore anything up, hit her, or hit the children. (T. p. 23, line 20-p. 25, line 21.) She also testified that he “probably did” hit her in December 2000 or January 2001. (T. p. 27, line 24-p. 28, line 9.) 

Social Worker Vicki Parker testified that Respondent-Mother reported that Mr. W. would “drink too much and that he would get angry and that he had hit her before.” (T. p. 121, lines 17-18.) Respondent Mother did not recall telling the caseworker that Mr. W. hit her, and testified that it was not true. (T. p. 29, lines 4-9.) Respondent Mother testified that she did not know if Mr. W. had received alcohol treatment and that he had not received any treatment for domestic violence. (T. p. 29, lines 19-23.)

Appellant Father, Mr. W., the father of all three children (T. p. 9, lines 23-24), was in Federal custody at the time of the TPR hearing. Mr. W’s attorney knew that Mr. W. was in Federal Custody and represented this fact to the Court. (R. p. 7, line 25-p. 8, line 2.) In addition, the court file reflected his federal incarceration. (See Cover Sheet to Motion by W.W. filed on January 9, 2003, which shows his placement in the federal low-security unit in Butner, North Carolina. R. p. 58; Copy attached in Appendix.) 

The trial court issued a Writ for Mr. W. to appear at the termination hearing. Mr. W. was not present at the TPR hearing, however, because the writ was directed to the North Carolina Department of Corrections rather than to Federal authorities. (R. p. 92. Copy attached in Appendix.) Since Mr. W. was in Federal custody, the North Carolina DOC returned the writ unexecuted with the correct notation that Mr. W. was not in the State system. (R. p. 93. Copy attached in Appendix.) Counsel took no other steps to secure Mr. W.’s presence or to present or preserve his testimony. The Court found as fact to support the adjudication of grounds to terminate that that Mr. W. “was in the custody of the North Carolina Department of Corrections at the time of the adjudication in 2002 and is scheduled to remain in the custody of the North Carolina Department of Corrections until the year 2008,” and that he “did not cause himself to be transported to Catawba County for the hearing on the motion.” (R. p. 147, ¶¶ 8 and 9.) 

The court concluded as law with respect to Mr. W. that the children were dependent juveniles. (T. p. 150, ¶ 8.)

II. Dispositional Phase

The dispositional hearing immediately followed adjudication. (T. p. 252.) Sarah Shelly, therapist for K.S., testified that the child expressed fear of her mother and that some of her play in early sessions showed children getting hurt and the mother going to jail. (T. p. 252-254.) She further testified that her attitude improved when visits with her mother changed from unsupervised visits to supervised visits. (T. p. 256-257.) 

In addition to Ms. Shelley’s testimony, two letters to caseworker Lowdermilk-Brock were admitted into evidence. (R. pp. 111-116; T. p. 258, lines 4-20.) The letters do not address Mr. W.

Constance Loudermelt testified that she provided therapy for A.W. and X. W. while they were in foster care. She testified that both children made progress. (T. pp. 262-266.) The Department offered and the Court admitted into evidence Service Plans from Crossroads Counseling Center regarding both X.W. and A. W. (R. pp. 117-124 and T. p. 266, lines 17-24.) Both of these documents recommend that reunification efforts cease with respect to Respondent Mother, but make no recommendations with regard to Mr. W. (R. p. 117-124.)

In its disposition order, the court found that the children had been placed in New York with their paternal grandmother, who is a prospective adoptive parent, and that the children were reportedly doing well. (R. p. 154, ¶ 9.) The Court also adopted all findings of fact and conclusions of law contained in the Adjudication Order (R. p. 154, ¶ 7), and adopted by reference the social worker and Guardian ad Litem Reports as findings of fact. (R. p. 154, ¶ 8.)

There was no other evidence related to Mr. W. Aside from the court’s incorporation of the adjudication order, there were no other findings of fact or conclusions of law related to Mr. W. (R. pp. 152-156.) 

Statement of Grounds for Appellate Review

N.C. Gen. Stat. § 7B-1113 TA \l "N.C. Gen. Stat. § 7B-1113 (2003)" \s "N.C. Gen. Stat. § 7B-1113 (2003)" \c 8  grants a parent the right to appeal an order terminating his or her parental rights. Notice of appeal must be given in writing within ten days of the entry of the order, in accord with N.C. R. Civ. P. Rule 58 TA \l "N.C. R. Civ. P. Rule 58" \s "N.C. R. Civ. P. Rule 58" \c 4 . The rule provides that a judgment is entered when it is reduced to writing, signed by the judge and filed with the clerk of court. The Orders of Adjudication and Disposition in these cases were entered on March 10, 2004. (R. pp. 145-157.) Respondent Father W.W. filed written Notice of Appeal on March 19, 2004 in the Matters of X.M.A.A.W. and A.D.W.

On 20 May 2004, the Court issued its writ of certiorari In the Matter Of K.S.M.G. for the purpose of reviewing the Judgment and Order of Adjudication in Termination of Parental Rights Proceeding entered 10 March 2004. (R. p. 163.)This Court is therefore authorized to review the judgment pursuant to N.C. R. App. P. 21 TA \l "N.C. R. App. P. 21" \s "N.C. R. App. P. 21" \c 4 , because 

Argument

III. Appellant Father received ineffective assistance of counsel and was denied due process of law as well as his statutory right to court-appointed counsel when his trial attorney failed to secure his attendance at the trial through a Writ of Habeas Corpus Ad Prosequendum directed to the proper detention authorities so that Appellant could assist and participate in the presentation of his case and when trial counsel’s failure to represent father in his absence.

Assignment of Error No. 2

Request for Judicial Notice

Respondent-Father was incarcerated in the Federal Bureau of Prisons at the time of the hearing. All trial attorneys and the court knew this fact. (R. p. 7, line 25-p. 8, line 2 and R. p. 58.) Nevertheless, a writ was issued seeking his presence not from the Federal Bureau of Prisons, but from the North Carolina Department of Corrections. (R. pp. 92-93.) Appellant respectfully prays this Court take judicial notice that a Writ of Habeas Corpus directed to the North Carolina Department of Corrections is ineffective to obtain attendance at trial of a prisoner held in the Federal Bureau of Prisons. He further requests the Court to take judicial notice that the Federal Bureau of Prisons operates the low security correctional institution that uses the address PO Box 999, Butner NC 27509-0999, which address is shown on Mr. W.’s pro se Motion in the trial court. (R. p. 58. Copy attached in Appendix), and that the North Carolina Department of Corrections has no authority over prisoners in that federal facility. See the listings of prisons at www.bop.gov TA \l "www.bop.gov" \s "www.bop.gov" \c 3  (Federal Bureau of Prisons official website) and www.doc.nc.state.us (North Carolina Department of Corrections official website TA \l "www.doc.nc.state.us" \s "www.doc.nc.state.us" \c 3 ). Copies of relevant facility listings in Butner as they appear on the respective official government websites are attached in the Appendix to this Brief.

Summary of Argument

The Record shows that despite knowledge of record that Mr. W. was in federal custody, a writ issued from the trial court that directed state corrections officials, not federal, to produce him for the hearing. Trial counsel took no other steps to procure Mr. W.’s presence, preserve his testimony, or present evidence on his behalf at trial. It is reasonable to infer from the inept attempt to procure his attendance, that Mr. W.’s appearance and testimony were necessary to fully present his defense to the petition. Because his incarceration renders him incapable of personally taking care of the children, the determinative issue should have been whether or not he had an appropriate alternative childcare arrangement, such as the court-approved placement with his mother. Counsel failed to present or preserve Mr. W.’s testimony or make an offer of proof. He presented no other evidence and elicited none in cross-examination with regard to this critical issue. His conduct constitutes ineffective assistance of counsel and denied Mr. W. his rights to due process and fundamental fairness.

The State has an interest in early placement of children in a stable environment. Because the children are placed with his mother and because the determinative issue is his alternate care arrangements during his incarceration, the children’s placement will not be disrupted by granting Mr. W. a retrial. At a minimum, he is entitled to have the cases reopened to provide the rights and the opportunity denied him by counsel’s conduct: the chance for the trial court to consider Mr. W.’s evidence on the determinative issue of alternate care while he is incarcerated. 

Argument

It is not possible for a writ directed to the North Carolina Department of Corrections (“NC DOC” or “DOC”) to produce a prisoner in custody of the Federal Bureau of Prisons (“BOP”), any more than it is possible to secure the presence of a North Carolina inmate by directing a writ to state corrections officials in Hawaii. Because of the misdirected writ, Appellant was unable to be present and testify or assist in his defense. Trial counsel failed to preserve or present his testimony or any other evidence on his behalf. 

Further, a prisoner cannot arrange his own transportation; that is the nature of incarceration. Nevertheless, in support of grounds to terminate Mr. W.’s parental rights, the court found as fact that Appellant “did not cause himself to be transported to Catawba County for the hearing on the Motion.” (R. p. 147, ¶ 9.) Because the record shows that the only efforts to obtain Mr. W.’s presence were inadequate, outside his control, and misdirected, Appellant was deprived of the opportunity to present his own testimony and other evidence on the determinative issue of alternate care arrangements during his incarceration. He was additionally deprived of the opportunity to assist in his own case. Thus, the trial court proceeding denied Mr. W. his rights to effective assistance of counsel at trial, fundamental fairness, and due process of law. 

An indigent parent is entitled to appointed counsel in termination of parental rights matters. N.C. Gen. Stat. §§ 1101 TA \l "N.C. Gen. Stat. § 1101 (2003)" \s "N.C. Gen. Stat. § 1101 (2003)" \c 8  and 1109 TA \l "N.C. Gen. Stat. § 1109 (2003) " \s "N.C. Gen. Stat. § 1109 (2003)" \c 8 (b) (2003) This Court has held that the right to court-appointed counsel in TPR cases implies the right to effective assistance of counsel. In re Oghenekevebe, 123 N.C.App. 434, 436, 473 S.E .2d 393, 396 (1996) TA \l "In re Oghenekevebe, 123 N.C.App. 434, 473 S.E .2d 393 (1996)" \s "In re Oghenekevebe, 123 N.C.App. 434, 473 S.E .2d 393 (1996)" \c 1 . To prevail on a claim of ineffective assistance of counsel, respondent "must show that counsel's performance was deficient and the deficiency was so serious as to deprive [him] of a fair hearing." In re Bishop, 92 N.C. App. 662, 665, 375 S.E.2d 676, 679 (1989) TA \l "In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989)" \s "In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989)" \c 1  

It is reasonable to infer from the court’s issuance of the writ that Mr. W.’s presence was deemed necessary to the presentation of his case. Misdirection of the Writ of Habeas Corpus in this matter frustrated the attempts to secure his presence. The error was compounded by trial counsel’s failure to preserve or present Mr. W.’s testimony in any other manner, even upon the writ’s return, unserved, three days before trial. Simply reading the writ would have disclosed that it was sent to the improper authority. Counsel had a duty to investigate why attempts to procure Mr. W.’s presence were unsuccessful and to protect his client’s interest by making at least minimal efforts to rectify the mistake. Counsel’s failure is deficient representation and falls below the standard of reasonable conduct. Further, if counsel was unable to procure Mr. W.’s physical presence from the BOP, he could and should have made his best efforts to obtain Mr. W.’s participation and testimony through other means. Instead, he did nothing. 

Counsel could have arranged for Mr. W. to participate by telephone as did the Federal inmate father in the case of In re Stovall, 156 N.C. App. 427, 577 S.E.2d 718 (Unpublished Disposition, 2003) TA \l "In re Stovall, 156 N.C. App. 427, 577 S.E.2d 718 (Unpublished Disposition, 2003)" \s "In re Stovall, 156 N.C. App. 427, 577 S.E.2d 718 (Unpublished Disposition, 2003)" \c 1 . He could have taken Mr. W.’s deposition so as to present the testimony, or presented Mr. W.’s testimony by affidavit. See N.C. R. Ev. 804 TA \l "N.C. R. Ev. 804" \s "N.C. R. Ev. 804" \c 4 (b)(1). If the federal prison in Butner could not accommodate a standard deposition setting or the court would not authorize the expense, trial counsel could have obtained Mr. W.’s testimony with a deposition upon written questions. N.C. R. Civ. Pro. 31 TA \l "N.C. R. Civ. Pro. 31" \s "N.C. R. Civ. Pro. 31" \c 4 . 

Any number of simple methods could have procured Mr. W.’s testimony and participation in his trial. Counsel’s efforts were inadequate and deprived Mr. W. and the children of their right to a full and fair hearing before their relationship was severed by the Court. His conduct fell far below the standard of reasonableness, prejudiced Appellant, and denied him his constitutional right to effective assistance of counsel. 

Mr. W.’s rights were terminated on the grounds that the children were dependent. The statute authorizing termination for dependency states that the parent’s inability to parent must be coupled with the fact that “the parent lacks an appropriate alternative child care arrangement.”  TA \l "N.C. Gen. Stat. § 7B-1111 (2003)" \s "N.C. Gen. Stat. § 7B-1111 (2003)" \c 8 N.C. Gen. Stat. § 7B-1111 (2003). Without Mr. W.’s presence or testimony by deposition or affidavit, or, under these facts, his active participation in the trial proceedings, the court could not address this critical, central issue of alternative placement or perhaps discover that the placement with his mother, as proposed by DSS, in fact might be a placement he too sought. An alternative care arrangement, such as placement with Mr. W.’s mother, removes the children from the statutory grounds for termination. 

This Court has not considered this specific situation. It has, however, addressed the question whether the trial court’s denial of a writ to secure an inmate parent’s presence deprived of him his constitutional rights and adopted a balancing test. In the Matter of Murphy, 105 N.C. App. 651, 414 S.E.2d 396 (1992) TA \l "In the Matter of Murphy, 105 N.C. App. 651, 414 S.E.2d 396 (1992)" \s "In the Matter of Murphy, 105 N.C. App. 651, 414 S.E.2d 396 (1992)" \c 1 . In what it termed a “narrow holding,” the Murphy court held that “an incarcerated parent does not have an absolute right to be transported to a termination of parental rights hearing in order that he may be present under either statutory or constitutional law.” Id. at 652-653; 414 S.E.2d at 397. The court adopted the balancing test from Mathews v. Eldridge, 4124 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976), TA \l "Mathews v. Eldridge, 4124 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976)" \s "Mathews v. Eldridge, 4124 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976)" \c 1  which requires balancing of “three distinct factors: “[1] the private interest affected by the proceeding; [2] the risk of error created by the State’s chosen procedure; and [3] the countervailing governmental interest supporting use of the challenged procedure.” Murphy TA \s "In the Matter of Murphy, 105 N.C. App. 651, 414 S.E.2d 396 (1992)" , 105 N.C. App. at 653, 414 S.E.2d at 398. 

In the case at bar, the private interests affected are not only Mr. W.’s rights as a parent, but also the rights of these children to a parent. Termination of parental rights extinguishes the legal relationship between parent and child, depriving these children of the right to support, inheritance, Social Security survivors’ benefits in the event of death, and so forth, in addition to the love and companionship of their father. N.C. Gen. Stat. § 7B-1112 (2003) TA \l "N.C. Gen. Stat. § 7B-1112 (2003)" \s "N.C. Gen. Stat. § 7B-1112 (2003)" \c 8 . Termination is not an action to be taken lightly or without affording all parties a full opportunity to be heard.

In Murphy TA \s "In the Matter of Murphy, 105 N.C. App. 651, 414 S.E.2d 396 (1992)" , the court balanced the Mathews TA \s "Mathews v. Eldridge, 4124 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976)"  factors and found that under the specific facts of that case, the inmate father was not deprived of his rights by the court’s refusal to procure his presence. This case, however, is distinguishable from Murphy on critical points. First, in Murphy the respondent father was serving time on convictions of sexual abuse against the children involved in the termination proceedings, and the trial court considered that his presence may have intimidated the children and influenced their trial testimony. Id. at 655, 414 S.Ed.2d at 398-399. In the case at bar, Mr. W. is serving time on unrelated matters, and there is no suggestion that he might have influenced the children, who did not testify in any event. In Murphy, the respondent-father’s trial counsel argued that his client wanted to testify that the alleged abuse did not occur, a matter that had been settled by his convictions and was not at issue in the termination trial. Id. at 655-656, 414 S.E.2d at 399. In this case, Mr. W.’s testimony could have addressed the determinative issue whether he had an appropriate alternative childcare arrangement — e.g., his mother — for the period of his incarceration. Finally, in this case unlike Murphy, the trial court did not deny the request for Mr. W. to be present, it granted the request and issued a writ, but misdirection and trial counsel’s failure to correct the misdirection defeated its purpose. 

Balancing the Murphy factors in the case at bar, this court should find that Mr. W. was denied fundamental fairness and due process under the United States Constitution. His counsel’s conduct fell below the standard of reasonable representation and Mr. W. was thereby harmed. He was denied the opportunity to present his position on the termination, in particular with regard to the determinative factor of alternative care arrangements. The private interest affected by the proceeding is the interest of both parent and children to not have their relationship severely lightly. The risk of error in the present case is significant, because although the trial court saw fit to issue the writ, misdirection to the DOC rendered it ineffectual. Counsel’s failed to rectify this error or otherwise present Mr. W.’s case. It appears from the Record that Mr. W.’s presence was thought to be important enough for the writ to issue. The risk of error on these facts is significant. 

The countervailing governmental interest in this case is society’s interest in having children in stable placements within a reasonable time. North Carolina has an expressed policy that a child should “have a permanent plan of care at the earliest possible age, while at the same time recognizing the need to protect all juveniles from the unnecessary severance of a relationship with biological or legal parents.” N.C. Gen. Stat. 7B-1100(2) (2003) TA \l "N.C. Gen. Stat. 7B-1100 (2003)" \s "N.C. Gen. Stat. 7B-1100 (2003)" \c 8  The Record shows that the children are at Mrs. W.’s mother’s home, the adoptive placement, and have been since before the hearing. Mr. W. does not propose to disrupt that placement, only to present his case that the placement does not necessitate termination of his rights. Allowing Mr. W. to be heard does not undermine or defeat the governmental interest, but promotes the governmental and societal interests that our courts administer justice.

While this court held in Murphy, supra, that an incarcerated parent’s absence from the proceedings does not necessarily violate due process rights as a matter of law, applying the Murphy balancing test to the present facts compels a holding that Mr. W. was denied due process and fundamental fairness. Balancing the State’s interests with the rights of which Mr. W. was deprived, he is entitled to retrial of the termination proceedings, or at the least, to the opportunity for the trial court to consider Mr. W.’s evidence on the critical issue of alternate child care.

IV. The trial court committed error by holding that grounds exist to terminate Father’s parental rights, that termination and adoption is in the best interest of the children, that termination of parental rights will not result in an unnecessary severance of the relationship between the father and the minor children, and that terminating Father’s rights is in the children’s best interest when the finding was not supported by and contradicted by the evidence.

Assignment of Error No. 4

V.  and The trial court committed reversible error when it held that Appellant Father is incapable of providing for the proper care and supervision of the children and the children are therefore dependent, and that such incapability will continue for the foreseeable future, when the evidence did not support the finding of fact and resulting legal conclusion.

Assignment of Error No. 1

Summary of Argument

Appellant Mr. W. is in federal custody. His parental rights were terminated on the grounds of dependency and the children placed with his mother for adoption, although there was no evidence was presented that this placement requires termination of parental rights and adoption. Rather, the court’s approval of this placement shows that it is an appropriate childcare arrangement that, if agreed to by Mr. W. and his mother, would take the children out of the definition of dependent juveniles under the statute. There was no evidence presented that Mr. W.’s mother requested or required termination before she would care for the children. Mr. W.’s incarceration alone cannot support termination. Without evidence to support that this relative placement requires termination, the court erred by finding grounds to terminate Father’s parental rights, that termination and adoption is in the best interest of the children, and that termination of parental rights will not result in an unnecessary severance of the relationship between the father and the minor children. 

Argument

Mr. W. was arrested on March 27, 2001 and was still in federal custody at the time of the hearing. (T. p. 30, lines 8-25 and p. 87, lines 1-9.) Before his arrest, Mr. W. lived with Respondent-Mother and the children. (T. p. 24, lines 9-11 and p. 28, lines 17-18.) When he went to jail, the children were in the care of their mother. No evidence was presented regarding his ongoing contact with the children. There was no showing that placement with his mother required the “grave and drastic step” of termination. Matter of Dinsmore, 36 N.C. App. 720, 726, 245 S.E.2d 386, 389 (1978). TA \l "Matter of Dinsmore, 36 N.C. App. 720, 245 S.E.2d 386 (1978)" \s "Matter of Dinsmore, 36 N.C. App. 720, 245 S.E.2d 386 (1978)" \c 1 
The trial court terminated Mr. W.’s rights on grounds of dependency. (R. p. 150, ¶ 8), saying only “that the Father is incapable of providing for the proper care and supervision of the minor children, such that the minor children are dependent juveniles within the meaning of G.S. 7B-101, and there is a reasonable probability that such incapability will continue for the foreseeable future.” This conclusion of law tracks the language of N.C. Gen. Stat. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111 (2003)" (6) (2003) with a significant omission. The statute continues:

Incapability under this subdivision may be the result of … any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.
Id. Emphasis added.

Thus, without a finding of fact that Mr. W. lacks appropriate alternative child care, the court cannot conclude that grounds for termination exist. Even without the express language of the statute, a parent’s incarceration, standing alone, does not compel termination of parental rights. See In re J.L.K., ____ N.C. App. ____, 598 S.E.2d 387 (2004) (Trial court properly terminated incarcerated father’s parental rights on grounds of neglect and abandonment when he failed to communicate with child both before and during incarceration.); In the Matter of Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987) TA \l "In the Matter of Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987)" \s "In the Matter of Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987)" \c 1  (A parent’s “incarceration, standing alone, neither precludes or requires finding the respondent willfully left a child in foster care.” Id. at 184.); In the Matter of the Adoption of Maynor, 38 N.C. App. 724, 248 S.E.2d. 875 (1978) TA \l "In the Matter of the Adoption of Maynor, 38 N.C. App. 724, 248 S.E.2d. 875 (1978)" \s "In the Matter of the Adoption of Maynor, 38 N.C. App. 724, 248 S.E.2d. 875 (1978)" \c 1  (“The fact that a parent commits a crime which might result in incarceration is insufficient, standing alone, to show a settled purpose to forego all parental duties.” [Internal quotation and citation omitted]); and In re Williamson, 91 N.C. App. 668, 373 S.E.2d 317 (1988) TA \s "In re Williamson, 91 N.C. App. 668, 373 S.E.2d 317 (1988)"  (Evidence supported findings of neglect and abandonment. Father murdered mother on courthouse steps after visitation hearing and after incarceration for the murder, he made no attempt to communicate with child or petitioner-family members with whom she lived.)  

The Petitioner bears the burden of proving grounds for termination by clear, cogent and convincing evidence. N.C. Gen. Stat. § 7B-1109 (2003) TA \l "N.C. Gen. Stat. § 7B-1109 (2003)" \s "N.C. Gen. Stat. § 7B-1109 (2003)" \c 8 . In the case of an incarcerated parent, the statute requires the Petitioner to show not only incapacity to provide proper care and supervision, but also lack of “an appropriate alternative child care arrangement.” N.C. Gen. Stat. § 7B-1111(6) (2003) TA \s "N.C. Gen. Stat. § 7B-1111 (2003)"  There is no evidence in this case to support such a finding. In fact, the children are to be placed with Mr. W.’s mother, yet there was no evidence to support a finding that this placement required termination of Mr. W.’s parental rights. Indeed, with Mr. W.’s testimony of approval (had he not been denied the opportunity to be present by counsel’s errors), it could function as “an appropriate alternate child care arrangement.” Id. There was no evidence that Mr. W.’s mother required or preferred termination as a condition of the children’s placement with her. 

As a matter of logic, incarcerated parents cannot care for their children on a day-to-day basis; they must entrust their children to someone else. Termination of parental rights is a “grave and drastic step.” Dinsmore TA \s "Matter of Dinsmore, 36 N.C. App. 720, 245 S.E.2d 386 (1978)" , supra. There was no evidence whatsoever about these children’s ongoing relationship with their father or whether Mr. W.’s mother required adoption for the placement. It is entirely possible — probable even — that the placement would be acceptable without termination. But Petitioner failed to present any evidence on this point.

The Court’s further findings that Father was drunk at times when he lived in the home and that he got on Mother’s nerves are not legally sufficient to support termination of his parental rights.

Because the evidence in this case shows nothing other than father’s incarceration, the trial court erred in finding that the children are dependent as grounds exist to terminate Father’s parental rights, that termination and adoption are in the best interest of the children, that termination of parental rights will not result in an unnecessary severance of the relationship between the father and the minor children, and that terminating Father’s rights is in the children’s best interest. The termination order should be reversed.

VI. The trial court committed error by finding as facts that Appellant Father is in the custody of the North Carolina Department of Corrections and scheduled to remain in DOC until 2008, that he will be incapable of providing proper care of supervision for the minor children while he remains in the custody of the North Carolina Department of Corrections, that he did not cause himself to be transported to Catawba County for the hearing on the Motion, and that in the year 2000, while living with the Mother, he was drunk at times and got on the Mother’s nerves when he was drinking to excess, because the findings are not supported by evidence and contrary to fact.

Assignment of Error No. 3

Summary of Argument

The Record showed that Mr. W. was incarcerated in the Federal Bureau of Prisons at the time of the hearing. As a prisoner, he was not capable of causing himself to be transported to the hearing. Nevertheless, the court used findings of fact that (1) he was incarcerated in the North Carolina Department of Corrections and (2) he failed to appear at the hearing to support its judgment that grounds existed to terminate Mr. W.’s parental rights. The evidence supported neither finding. Because these findings were used to establish grounds for termination, Mr. W. was prejudiced by them. Further the findings that he is incapable of providing for the children is not supported by clear, convincing evidence, and the findings that he got on the Mother’s nerves is wholly insufficient support termination. 

Argument

The standard for review of a termination of parental rights order is whether: (1) there is clear, cogent, and convincing evidence to support the district court's findings of fact; and (2) the findings of fact support the conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) TA \l "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" \s "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" \c 1 . If the decision is supported by clear, cogent, and convincing evidence, the district court's findings are binding on appeal.  TA \s "In re Williamson, 91 N.C. App. 668, 373 S.E.2d 317 (1988)" In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988). 

The trial court’s made only the following findings of fact with regard to Mr. W. at adjudication and incorporated them into its dispositional Order. (R. p. 154, ¶ 7.)

The father lived with the Mother at times in the year 2000; he was drunk at times and got on the Mother’s nerves when he was drinking to excess. Although he had not means of providing support for the minor children from any known legal source of income, from time to time before his imprisonment[,] the Father did provide money to the mother for the support of the minor children.

…

The Father was arrested in 2001 and was in the custody of the North Carolina Department of Corrections at the time of the adjudication in 2002 and is scheduled to remain in the custody of the North Carolina Department of Corrections until the year 2008. The father has been, is now, and will be incapable of providing proper care of supervision for the minor children while he remains in the custody of the North Carolina Department of Corrections.

…

The Father did not cause himself to be transported to Catawba County for the hearing on the Motion.

R. p. 147 (Adjudication Order Findings of Fact) ¶¶ 7, 8, and 9 

With regard to Mr. W.’s location, there is no evidence to support any findings that he is or ever was in the North Carolina Department of Corrections. His attorney represented to the court that he was in the Federal Bureau of Prisons, a separate and distinct entity. (R. p. 7, line 25-p. 8, line 2.) Appellant again requests this court to take judicial notice that these are separate institutions and that a prisoner cannot arrange his own transportation from prison. These two findings are not supported by the evidence and cannot support the termination of Mr. W.’s parental rights.

The remaining findings that Mr. W. got drunk while he lived with Respondent-Mother and the children, and that he got on the Respondent-Mother’s nerves are wholly insufficient to support an order of termination. First, the court must look to the current situation with regard to Mr. W.’s drinking or not drinking, if that is an issue. See, e.g., In re Phifer, 67 N.C.App. 16, 312 S.E.2d 684 (1984) TA \l "In re Phifer, 67 N.C.App. 16, 312 S.E.2d 684 (1984)" \s "In re Phifer, 67 N.C.App. 16, 312 S.E.2d 684 (1984)" \c 1  (showing of alcoholism insufficient to terminate parental rights in the absence of evidence of negative impact on child.) Perhaps more importantly, his drinking was not  an issue presented in the petition as grounds to terminate. Secondly, whether he got on the Mother’s nerves or not is wholly immaterial to termination. See N.C. Gen. Stat. 7B-1111 (2003) TA \l "N.C. Gen. Stat. 7B-1111 (2003)" \s "N.C. Gen. Stat. 7B-1111 (2003)" \c 8 , Grounds for terminating parental rights.

Because the sole findings of fact related to Mr. W. are unsupported, they should be stricken and the order terminating his parental rights should be reversed.

Conclusion

Wherefore Appellant prays this Court:

1. Hold that Mr. W. was deprived of his rights under the United States and North Carolina constitutions and North Carolina statutes. Appellant prays the court reverse the termination of his parental rights and grant him a new trial or, in the alternative, reverse the termination of parental rights and direct the trial court to hold a limited inquiry into whether or not Mr. W. has an appropriate alternative child care arrangement for the period of his incarceration. 

2. Hold that the trial court erred by holding that grounds exist to terminate Father’s parental rights, that termination and adoption is in the best interest of the children, that termination of parental rights will not result in an unnecessary severance of the relationship between the father and the minor children, and that terminating Father’s rights is in the children’s best interest when the finding was not supported by and contradicted by the evidence;

3. Hold that the trial court committed reversible error when it held that Appellant Father is incapable of providing for the proper care and supervision of the children and the children are therefore dependent, and that such incapability will continue for the foreseeable future, when the evidence did not support the finding of fact and resulting legal conclusion.

4. Hold that the trial court committed error by finding as facts that Appellant Father is in the custody of the North Carolina Department of Corrections and scheduled to remain in DOC until 2008, that he will be incapable of providing proper care of supervision for the minor children while he remains in the custody of the North Carolina Department of Corrections, that he did not cause himself to be transported to Catawba County for the hearing on the Motion, and that in the year 2000, while living with the Mother, he was drunk at times and got on the Mother’s nerves when he was drinking to excess, because the findings are not supported by evidence and contrary to fact; and

5. Grant Appellant such other and further relief as the Court deems just and proper.

Respectfully submitted, this the ___ day of _______ 2004.

_________________________________
Leslie C. Rawls
Attorney for Appellant Father
PO Box 38325
Charlotte, NC 28278
LeslieRawls@Carolina.rr.com
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Listing of DOC Facilities in Butner, NC from http://www.doc.state.nc.us/dop/list/county.htm

GRANVILLE
Polk Youth Institution
George Currie, Administrator
Box 2500
Butner, NC 27509
(919) 575-3070
Courier 17-11-14

Umstead Correctional Center
John Bryant, Superintendent
Box 106
Butner, NC 27509
(919) 575-3174
Courier 17-11-06

Listing of Federal BOP Facilities in Butner, NC from http://www.bop.gov/

FCI Butner (Low)
P.O. Box 999
Butner, North Carolina 27509
919-575-5000
Fax: 919-575-5023
Security Level: Low/Male
Facility Code: BUF

FCI Butner (Medium)
P.O. Box 1000
Butner, North Carolina 27509
919-575-4541
Fax: 919-575-6341
Security Level: Medium/Administrative/Male (adjacent Minimum/Male camp)
Facility Code: BUT

FMC Butner
P.O. Box 999
Old Oxford Hwy 75
Butner, North Carolina 27509-1000
919- 575-3900
Fax: 919-575-4801
Security Level: Male /Administrative Security
Facility Code: BUH

