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QUESTIONS PRESENTED

I. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(1), WHERE THAT CONCLUSION IS NOT SUPPORTED THE FINDINGS OF FACT?

II. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(2) IS NOT SUPPORTED BY THE FINDINGS OF FACT?

III. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(6), WEHRE THAT CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT?

IV. DID THE TRIAL COURT ERR IN CONCLUDING TERMINATION OF RESPONDENT’S PARENTAL RIGHTS IS IN THE BEST INTEREST OF THE JUVENILES?  

STATEMENT OF THE CASE


 On 31 January 2006, the New Hanover County Department of Social Services (hereinafter “DSS”) filed a petition alleging K.S.E. and B.N.E. (hereinafter “the juveniles”) were neglected and seeking termination of the parental rights of the juveniles’ mother Lisa Hall Simpson (hereinafter “Respondent”) and the juveniles’ father (hereinafter “Everett”).  (R pp 236-39) After hearings on 24 and 25 July 2006, the trial court orally rendered its decision on 25 July 2006 to terminate Respondent and Everett’s parental rights on the basis of neglect. (T pp 208-09)  The court entered its written order on 19 October 2006.  (R p 266)   From this Order, Respondent filed Notice of Appeal on 17 November 2006.  (R p 268)  


The Appellate Entries were signed and the Appellate Defender appointed to represent Respondent on 20 November 2006. (R pp 270-71) The transcriptionist was assigned on 22 November 2006.  (R p 275)  The transcriptionist delivered the transcript to the parties by mail on 28 December 2006. (R p 275)  By Order of this Court filed 9 January 2007, the transcript was deemed timely produced and delivered.  (R p 276)  On 6 February 2007, appellate counsel for Respondent served the Proposed Record on appeal on all parties to this action by mail.  (R p 286) The Record on Appeal was settled on 15 February 2007, in accordance with an Order of this Court filed 7 February 2007. (R p 277)  
The Record on Appeal was filed in the Court of Appeals on 16 February 2007.
GROUNDS FOR APPELLATE REVIEW

Respondent’s grounds for appellate review of the trial court’s orders are pursuant to N.C. Gen. Stat. §7A-27(c) (2006) and N.C. Gen. Stat. §7B-1001(a)(6) (2006).
STATEMENT OF THE FACTS
K.S.E. was born 31 July 1993, and B.N.E. was born 28 April 1994, in Cumberland County to Respondent and Everett (hereinafter, “the parents”).  (R p 255)  The juveniles and the parents lived together in Cumberland County until 2001, when Respondent asked Everett to move out of the home. (R p 16)  Respondent and the juveniles lived in motels for a while and were assisted by Cumberland County Department of Social Services.  (R p 16)  Respondent sought help due to the domestic violence perpetrated by Everett.  (R pp 16-17)  For about a month thereafter, Respondent and the juveniles lived in the home of Everett’s parents, where Everett also resided.  (R p 16)  In April 2001, Respondent caught one of her older sons trying to molest K.S.E.  Out of concern for K.S.E.’s safety, Respondent immediately moved the juveniles to the home of Respondent’s mother.  (R p 17)  

In June 2001, DSS filed a petition alleging the juveniles were abused, neglected, and dependent.  (R p 3) The juveniles were removed from Respondent’s custody and placed in foster care.  (R pp 8, 10)  In August 2001, the juveniles were adjudicated abused, neglected, and dependent juveniles on the basis Respondent exposed the juveniles to pornographic materials, Respondent’s moving the children several time had a negative effect upon the juveniles, and Respondent had emotional and mental limitations which affected her ability to provide for the children’s special needs.  (R pp 15-22) 

Upon review in November 2001, the trial court found Respondent was diligent in attending visitation with the juveniles, had secured her own housing, and had completed a parenting course for parents of hyperactive children.  The trial court found Respondent was cooperative with DSS, complied with all provisions of the trial court’s August 2001 order, and   continued to deny she had exposed the juveniles to pornographic materials.  The trial court determined the permanent plan for the juveniles was reunification with Respondent. (R pp 35-39)

Upon review in January 2002, reunification remained the permanent plan.  The trial court found, however, reunification was not possible at that time because “notwithstanding [Respondent’s] efforts, the problems which necessitate the children’s continued placement may not be within her power to correct.”  (R p 59)  The trial court noted Respondent had been diagnosed with borderline personality disorder and she was participating in therapy with psychiatrist Jennifer King (hereinafter “Dr. King”).  The trial court also noted Respondent asserted she had no pornographic materials in her home and would not ever have such materials.  (R pp 57-61) 

Upon review in May 2002, the trial court found B.S.E. appeared to function at a level higher than indicated by her I.Q. and K.S.E. had been placed in therapeutic foster care and promoted to the third grade.  Respondent maintained independent housing and continued to attend visitation and cooperate with DSS.  The trial court again determined reunification could not immediately occur because of the juveniles’ emotional, behavioral, and educational needs. (R pp 76-80)  

Upon review in November 2002, the trial court found B.N.E.’s I.Q. was actually higher than had previously been determined.  She was diagnosed with Attention Deficit Hyperactivity Disorder (ADHD), Oppositional Defiant Disorder (ODD), and mild mental retardation.  K.S.E. was diagnosed with ADHD, ODD, and depression.  Both juveniles were prescribed medication and attended therapy.  The trial court again found Respondent compliant with visitation, parenting classes, and other DSS recommendations.  Respondent’s only shortcoming was a deficiency in dealing with her own mental health treatment.  The trial court found Respondent had been suspended and terminated from group therapy, but also that Respondent had committed to individual therapy with Dr. Denise Hanson (hereinafter “Dr. Hanson”).  The trial court found Respondent’s visitation could be expanded to determine if partial reunification could occur that summer. (R pp 91-95))  

Upon review in May 2003, the trial court found Respondent and her new husband, Bill Simpson, maintained adequate housing for themselves and for the juveniles.  (R p 111)  Upon review in November 2003, the trial court found Respondent continued to participate in intensive parent training and individual therapy to address the juveniles’ special needs and Respondent’s past traumas, anger, and parenting skills.  (R pp 126-30)  Respondent’s past traumas included her own sexual victimization as a child, when she was routinely sexually assaulted by her mother and then stepfather.  (T pp 145-46)  

The trial court found termination of Respondent’s parental rights was not appropriate because of the juvenile’s needs, their ongoing relationship with Respondent, and Respondent’s progress toward reunification.  (R p 129)  

Upon review in June 2004, the trial court found Respondent continued to attend individual therapy and had made some improvement in the previous month or so.  The trial court recited the concern of Dr. Hanson, however, that Respondent appeared unable to accept responsibility for her behaviors.  By Order dated 2 June 2004, the trial court instructed DSS to cease reunification efforts with Respondent and Everett.  (R pp 153-58)  

Upon review in December 2004, the trial court found Respondent continued to see Dr. Hanson and Dr. King.  Respondent’s marriage to Bill Simpson remained intact, and Respondent obtained employment with the assistance of Vocational Rehabilitation.  (R pp 170-73)  Upon review in July 2005, the trial court found Respondent continued to see Dr. Hanson for therapy and continued to maintain a positive relationship with her psychiatrist Dr. King. Respondent was making progress with Dr. Hanson and continued to work with Vocational Rehabilitation. Nonetheless, the trial court changed the permanent plan for the juveniles to adoption. (R pp 188-92) 

Two final reviews were held in January and July 2006.  Upon review in July 2006, the trial court found K.S.E. no longer required a Level III placement and therefore a plan would be implemented for a less intensive placement.  Both juveniles were continuing to respond well to weekly therapy. (R pp 219-21)

On 31 January 2006, DSS filed a petition seeking termination of Respondent’s parent rights.  The petition alleged  (i) the juveniles were neglected, in that they had previously been adjudicated neglected and Respondent “continues to fail to recognize the special needs of her children and to meet those needs”; (ii) Respondent had willfully left the juveniles in foster care for more than twelve months without showing reasonable progress had been made in correcting the conditions which led to their removal; and (iii) the juveniles were dependent, in that Respondent’s mental illness rendered her incapable of providing proper care and supervision and there was a reasonable probability such incapability would continue for the foreseeable future. (R pp 237-38)  

Hearings on the DSS petition were held 24-25 July 2006.  DSS worker Georgia Cummings (hereinafter “Ms. Cummings”) testified the issue that led to the juveniles’ removal in 2001 was exposure to pornographic magazines.  (T p 8) Ms. Cummings testified about physical and verbal abuse perpetrated by Everett against Respondent and the juveniles (T p 17) and described Respondent’s case plan, which required Respondent obtain suitable housing, employment, and individual therapy (T p 16-17).   Ms. Cummings identified the concerns that thwarted the goal of reunification as being: (i) concerns about Respondent’s marriage with her second husband, who was controlling of Respondent; (ii) concern Respondent was not having difficulty obtaining her medication; and (iii) Respondent being unclear about her place of employment. (T pp 31, 53-56).  Specifically Ms. Cummings stated Respondent claimed to be employed making deliveries for the airport, but actually worked for a delivery company located near the airport.  (T p 54)  

Ms. Cummings testified in-house visits between Respondent and B.N.E. had gone well (T p 57), and that even after Respondent’s visitations ceased in May 2004, Respondent continued to remember the juveniles’ birthdays and holidays.  (T p 60)   

The juveniles’ Guardian ad Litem John Schenk (hereinafter “juveniles’ GAL”) testified he was concerned because the initial evidence of pornography in 2001 was based on hearsay.  (T p 65) He testified Respondent “worked very hard in the beginning to do everything . . . the guardians asked, certainly everything that DSS asked.”  (T p 70)  He opined the juveniles’ situation “has nothing to do with [Respondent]. I have high regard for [Respondent].  The problem is we need a skill level in this case for these two children that far exceeds probably what anybody in this room has, expect maybe a trained psychologist.”  (T p 72)

The juveniles’ therapist Mary Ellen Mack (hereinafter “therapist”) expressed no opinion as to whether it was in the juveniles’ best interests to terminate Respondent’s parental rights, because she had begun working with the children after visitation with Respondent ceased.  (T p 84, 93)  The therapist testified the juveniles felt very protective of Respondent (T p 105) and didn’t want to blame her for any trauma they had experienced.  (T p 107)  The only behavior of Respondent’s the therapist could recall the juveniles addressing was her employment and being absent.  (T p 90)  She detailed the juveniles’ exposure to violence perpetrated by Everett, including Everett stabbing Respondent several times.  (T p 90) She described the juveniles’ confidence as being much higher since they began therapy with her in 2005.  (T p 94)  

Respondent testified she owned her own landscaping business in South Carolina and was separated from her second husband, who was abusive and controlling.  (T p 110) Respondent testified to her own history of incest and sexual abuse as a child and her own placement in social services.  (T pp 145-46, 157-59)  She further testified to violence suffered in both of her marriages.  She admitted she kept the violence in her second marriage from DSS because she was concerned they would hold it against her.  (T pp 131ff, 147)  Likewise, she admitted she was evasive about her job as a bounty hunter in South Carolina because she was afraid DSS would be concerned that her job required her to carry a weapon.  (T p 124)  Respondent addressed the misunderstanding surrounding her employment with the delivery company, explaining she told Ms. Cummings she was employed “out by” the airport and not “for” the airport.  (T p 153)  

Respondent testified her psychiatrist Dr. King took her off of medication over a year before the hearing.  (T p 135)  She admitted she had last seen her therapist Dr. Hanson in January 2006 but was going to start therapy in South Carolina. (T pp 124-25)  

Respondent denied ever exposing either juvenile to pornographic materials.  (T pp 117, 188)  She admitted to buying “gag gift” for her brother at one point but wasn’t sure if that was the same material the juveniles were alleged to have seen.  (T p 118)  Respondent took responsibility for allowing the juveniles to be exposed to acts of domestic violence by Everett and regretted not leaving the abusive relationship when the violence first occurred.  (T p 119)  She also expressed regret for moving the juveniles into her mother’s home, in part because she later learned her mother’s new husband had been convicted of molesting a disabled adult.  (T p 157)  

Respondent testified she had always insured the juveniles were in special needs classes before they were removed from her custody.  (T p 126-27)  Respondent conceded the juveniles should stay in their current placements to get the high level of care they need, but urged the Court not to terminate her parental rights because of the juveniles’ special needs and level of care required.  (T p 155)  

The trial court did not differentiate between an adjudication and disposition phase of the hearings.  The trial court heard closing arguments from all parties on 25 July 2006 (T pp 191-207) and immediately following those arguments made its ruling to terminate Respondent’s parental rights.  The trial court ruled:

Thank you.  As I’ve already said, I’m going to take judicial notice of the underlying files in this case, 01-J-302 and 303. I do find that there is clear and convincing evidence as to [Respondent], there are grounds to terminate her parental rights, and that I do find that she does in fact lack the capacity to parent the children.  Based on the evidence presented I find that she does in fact lack the mental capacity to provide for these children; that – in fact that she has failed to provide the adequate care and supervision and consistent care and supervision and discipline for the children; and that she has in fact left the children in foster care for more than 12 months. [Trial court recited grounds for terminating Everett’s parental rights.] Therefore, it is in fact now ordered that the parental rights of both [Respondent] and [Everett] be terminated. All right.  

(T P 208-09).

 The trial court’s order terminating Respondent’s parental rights was filed 23 October 2006. (R p 254)  Respondent appeals. 

STANDARD OF REVIEW

Termination of parental rights hearing are to be held in two phases: adjudication and disposition.  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001).  The scope of appellate review of the adjudication phase is limited to a determination of whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence, and whether the trial court’s conclusions of law are supported by findings of fact.  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 340 (2000); In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121, 123 (1999); see In re Montgomery, 311 N.C. 101, 109-10, 316 S.E.2d 246, 252 (1984) (“In cases involving a higher evidentiary standard, such as in [a termination of parental rights case], we must review the evidence in order to determine whether the findings are supported by clear, cogent and convincing evidence”).

If the court finds during the adjudicatory phase there is clear, cogent, and convincing evidence of one of the statutory grounds for terminating parental rights, the trial court then moves to the disposition phase to determine if termination of parental rights is in the best interests of the juvenile.  N.C. Gen. Stat. § 7B-1110 (2006); see In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994).   A determination of best interests is a conclusion of law, which must be supported by findings of fact.  See In re Helms, 127 N.C. 505, 510, 491 S.E.2d 672, 675 (1997) (“best interest determinations are conclusions of law”); Huff, 140 N.C. App. at 291, 536 S.E.2d at 840 (standard for review in termination of parental rights cases is whether the court's findings of fact are based upon clear, cogent and convincing evidence and whether the findings support the conclusions of law).  Conclusions of law are reviewable de novo on appeal.   In re J.J., ___ N.C. App. ___, ___, 637 S.E.2d 258, 260 (filed 5 December 2006). 
  

The petitioner bears the burden of proof in a proceeding to terminate parental rights.  N.C. Gen. Stat. § 7B-1111(b) (2006).  

ARGUMENT
The trial court erroneously concluded DSS proved by clear, cogent, and convincing evidence that grounds exist to terminate Respondent’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(1), (a)(2), and (a)(6).  Moreover, the trial court erroneously concluded termination of Respondent’s parental rights was in the best interests of the minor children.  Accordingly, the trial court’s termination of Respondent’s parental rights must be reversed.  
I. THE TRIAL COURT’S CONCLUSION THAT GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(1) IS NOT SUPPORTED BY FINDINGS OF FACT.

Assignments of Error Nos. 7, 9, 10, 17-24

N.C. Gen. Stat. § 7B-1111(a)(1)(2006) provides a ground to terminate parental rights where a trial court finds a parent has neglected a juvenile.  A neglected juvenile is one who:

does not receive proper care, supervision or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare. 

N.C. Gen. Stat. § 7B-101(15)(2006). 


To terminate parental rights for neglect, the petitioner must prove by clear, cogent and convincing evidence that neglect exists at the time of the termination hearing.  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988) (emphasis added).  In the present case, at the time of the termination hearing, the juveniles had been out of Respondent’s care for almost five years.  Where, as here, a juvenile has not been in the custody of a parent “for a significant period of time prior to the termination hearing, the trial court must employ a different kind of analysis to determine whether the evidence supports a finding of neglect” at the time of the hearing.  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  
An adjudication of neglect by a parent prior to losing custody of a juvenile is admissible evidence, In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984), but a prior adjudication of neglect alone, cannot justify termination of parental rights for neglect.  Parker, 90 N.C. App. at 425, 368 S.E.2d at 881. Instead the petitioner must demonstrate probability of repetition of neglect.  In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  The court must also consider evidence of change in circumstances since the adjudication. In re Beasley, 147 N.C. App. 399, 555 S.E.2d 643 (2001).  

In the present case, the trial court concluded the juveniles “have been neglected, and the conditions of neglect are ongoing such that were the children placed with [Respondent], they would be neglected juveniles.”  (R p 265)  

Respondent respectfully contends this conclusion is not supported by findings of fact.  

The trial court made no findings of fact which identify the conditions of neglect the trial court concludes are ongoing, or directly address a probability of repetition of any such condition.  The trial court made findings, such as Finding of Fact no. 6, that address the 2001 adjudication of abuse, dependency, and neglect.  The 2001 adjudication of neglect was based upon Respondent’s moving the juveniles to several different locations in 2001.  (R p 19, 20)  In its Order terminating Respondent’s parental rights, the trial court made no finding this prior condition of neglect was ongoing.  The evidence shows, moreover, this condition was not ongoing, in that Respondent maintained stable housing since that 2001 adjudication.  At the time of the hearing, Respondent had been in the same home for six months.  (T p 110)  Prior to that, Respondent and her husband owned the same home from 2002 to 2006.  (T p 129)  Cf. In re Leftwich, 135 N.C. App. 67, 518 S.E.2d 799 (1999) (termination on neglect ground affirmed where prior adjudications were based on mother’s alcoholism and evidence at the termination hearing showed the mother refused to enter into an alcohol treatment program).  

In Finding no. 29, the trial court stated “were the [juveniles] returned to the care of Respondent, the [juveniles] would be neglected juveniles.”  (R p 264)  This finding is more accurately a conclusion of law.   See In re Ellis, 135 N.C. App. 338, 340, 520 S.E.2d 118, 120 (1999) (whether a juvenile is abused or neglected is a conclusion of law); McLean, 135 N.C. App. at 390, 521 S.E.2d at 123 (“Whether a child is neglected is a conclusion of law which must be supported by adequate findings of fact.”); In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675-76 (1997) (“determination of neglect requires the application of the legal principles set forth in [former neglect statute]  N.C. Gen. Stat. § 7A-517(21)  and is therefore a conclusion of law”).  As a conclusion of law, it is not supported by findings of fact.  

The trial court’s Finding no. 23, that Respondent conceded she could not meet K.S.E.’s needs, does not support the trial court’s conclusion of a probability of repetition of neglect, in that just because Respondent on her own cannot meet K.S.E.’s needs, it does not necessarily follow there will be repetition of neglect.  Respondent, like DSS, can take advantage of mental health services to aid her in caring for K.S.E.’s special needs.  The evidence shows Respondent cooperated fully with DSS and other health providers regarding the juveniles’ needs, and DSS presented no evidence to suggest Respondent would not continue to cooperate.  (The evidence does not show, moreover, that Respondent did not want to be reunified with K.S.E., as Finding no. 23 implies.)  

Likewise, the trial court’s Finding no. 8 does not support the conclusion of repetition of neglect, where the trial court found the juvenile’s needs, which necessitated continued placement, “might not be within [Respondent’s] power to correct,” suggesting that no parent could single-handedly provide the level of professional, specialized care the juveniles require.  In Finding no. 17, the trial court recounted the testimony of the juveniles’ GAL that he was concerned Respondent could not meet the special needs of the juveniles.  (R p 260)  This finding, as no more than a statement of the GAL’s testimony, is not sufficient as a finding of fact as it does not “demonstrate the trial court's processes of logical reasoning from the evidentiary facts.” In re Weiler, 158 N.C. App. 473, 478, 581 S.E.2d 134, 137 (2003).  Moreover, the juveniles’ GAL continued his testimony: “-- it has nothing to do with [Respondent]. I have high regard for [Respondent].  The problem is we need a skill level in this case for these two children that far exceeds probably what anybody in this room has, except maybe a trained psychologist.”  (T p 72)  

The trial court’s findings of fact, including but not limited to those discussed above, do not support the conclusion of law that the juveniles were neglected juveniles at the time of the termination hearing.  The trial court’s adjudication on this ground therefore must be reversed.  

II. THE TRIAL COURT’S CONCLUSION THAT GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(2) IS NOT SUPPORTED BY FINDINGS OF FACT.

Assignments of Error Nos. 9, 10, 17-24

A ground exists to terminate parental rights under N.C. Gen. Stat. § 7B-1111(a)(2) where:

The parent has willfully left the juvenile in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions that led to the removal of the juvenile. Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile because of their poverty.  

N.C. Gen. Stat. § 7B-1111(a)(2) (2006).  

To find a ground exists under N.C. Gen. Stat. § 7B-1111(a)(2), a trial court must perform a two-part analysis.  In re J.G.B., ___ N.C. App. ___, ____, 628 S.E.2d 450, 455 (2006).  

The trial court must determine by clear, cogent and convincing evidence that a child has been willfully left by the parent in foster care of placement outside the home for over twelve months, and, further, that as of the time of the hearing, as demonstrated by clear, cogent and convincing evidence, the parent has not made reasonable progress under the circumstances to correct the conditions which led to the removal of the child.

Id. (quoting In re O.C., 171 N.C. App. 457, 464-65, 615 S.E.2d 391, 396, disc. review denied, 360 N.C. 64, 623 S.E.2d 587 (2005)). 

In the present case, the trial court recited in conclusion no. 2 the first sentence of N.C. Gen. Stat. § 7B-1111(a)(2).  Respondent respectfully contends the trial court’s conclusion is not supported by findings of fact, as follows.  

A. THE TRIAL COURT MADE NO FINDINGS OF FACT AS TO RESPONDENT’S WILLFULNESS.

The trial court failed to make findings directly addressing Respondent’s “willful” leaving of the juveniles in foster care.  Willfulness for the purpose of this ground may be established only by evidence that the parent possesses the ability to make reasonable progress, but is unwilling to make an effort. In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003) (emphasis added).  A court’s failure to address the parent’s willfulness, whether his or her progress was reasonable, and the parent’s circumstances necessitates reversal.  See In re Anderson, 151 N.C. App. 94, 564 S.E.2d 599 (2002) (evidence not sufficient to show willful failure to correct conditions that led to removal where trial court’s finding did not show willfulness or lack of reasonable progress under the circumstances); and In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002) (remand necessary where trial court failed to make specific findings as to willfulness for child support ground and ground for failure to make reasonable progress).

"The word willful as applied in termination proceedings . . . has been defined as 'disobedience which imports knowledge and a stubborn resistance.'" In re Pope, 144 N.C. App. 32, 44, 547 S.E.2d 153, 160 (quotation omitted), aff'd per curiam 354 N.C. 359, 554 S.E.2d 644 (2001).  This Court has upheld termination of parental rights under N.C. Gen. Stat. § 7B-1111(a)(2) where a parent’s alcoholism and abusive living arrangement continued for three and one-half years while children were in foster care, In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995), and where a parent was unemployed and did not attempt to improve her parenting skills, In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820 (1992).  Unlike those cases, the instant case presents no such egregious, stubborn resistance to making progress.  On the contrary, findings 7, 8, 9, 10, 11, 12, 13, 21, and 22 show Respondent’s cooperation with DSS and diligent efforts to reunify with her children. 

B. THE TRIAL COURT MADE NO FINDINGS OF FACT AS TO RESPONDENT’S PROGRESS TO CORRECT THE CONDITIONS THAT LED TO THE JUVENILES’ REMOVAL. 

The trial court must “specifically list” those conditions which a parent has not made reasonable progress to correct.  In re Locklear, 151 N.C. App. 573, 576, 566 S.E.2d 165, 167 (2002) (reversing and remanding where the trial court failed to “specifically list” the conditions the respondent-parent failed to meet).  In Finding no. 29, the trial court merely stated Respondent “made no progress under the circumstances in correcting the conditions which led to the removal of the children from Respondent’s custody.”  (R p 264)  As this is no more than a recitation of statutory language, it is not sufficient as a finding of fact.  See id; Weiler, 158 N.C. App. at 478, 581 S.E.2d at 137 (a finding of fact must “demonstrate the trial court's processes of logical reasoning from the evidentiary facts”). 

As the trial court made no findings as to Respondent’s willfulness or as to the specific conditions which the trial court found she failed to make reasonable progress to correct, its conclusion is erroneous, and the adjudication on this ground must be reversed.  

III. THE TRIAL COURT ERRED IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(6).


Assignments of Error Nos. 13, 14, 17-24

A ground exists to terminate parental rights under N.C. Gen. Stat. § 7B-1111(a)(6) where 

a parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future. Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.
N.C. Gen. Stat. § 7B-1111(a)(6) (2006).  A dependent juvenile is one 

“in need of assistance or placement because . . . [the juvenile’s] parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.”  N.C. Gen. Stat. § 7B-101(9). 


The trial court concluded Respondent was incapable of providing for the proper care and supervision of the juveniles, such that they are dependent juveniles, and that there is a reasonable probability that such incapability will continue for the foreseeable future.  (R p 266)  Respondent respectfully contends this conclusion is not supported by findings of fact, as follows. 

A. THE TRIAL COURT’S SINGLE FINDING OF FACT AS TO RESPONDENT’S INCAPABILITY IS MERELY A RECITATION OF THE STATUTE AND IS NOT SUPPORTED BY COMPETENT EVIDENCE. 

The trial court made no findings directly addressing how Respondent was incapable of providing proper care and supervision of the juveniles.  In Finding no. 31, the trial court found Respondent “is incapable of providing for the proper care and supervision of [the juveniles] such that [the juveniles] are dependent juveniles and her incapability is likely to continue for the foreseeable future.  That Respondent cannot at this time offer [the juveniles] a safe, stable environment in which their needs can be met.”  (R p 31)  The first part of this finding is merely a recitation of DSS’s allegation and of the statutory ground, and therefore is not sufficient to support the trial court’s conclusion.  See In re Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002) (a trial court may not simply recite allegations, but must find ultimate facts essential to support the conclusions of law); In re Locklear, 151 N.C. App. 573, 566 S.E.2d 165 (2002) (where findings did little more than restate the statutory grounds, the order was not sufficient to establish a ground for termination).  

The second part of the finding is not supported by clear, cogent, and convincing evidence, in that DSS presented no evidence directly touching on the safety or stability of Respondent’s home.  Finding no. 31 is the sole finding related to Respondent’s incapability and is not sufficient to support the trial court’s conclusion.  Therefore the adjudication on this ground must be reversed. 

B. THE TRIAL COURT MADE NO FINDINGS OF FACT AS TO THE CONTINUATION OF ANY SUCH INCAPABILITY. 

The trial court made no findings of fact directly touching on the likelihood Respondent’s alleged incapability would continue for the foreseeable future.  Therefore its conclusion on this ground is unsupported and the adjudication on this ground must reversed.  

C. THE TRIAL COURT MADE NO FINDING, AS REQUIRED BY N.C. GEN. STAT. § 7B-1111 (a)(6), THAT RESPONDENT LACKED AN APPROPRIATE ALTERNATIVE CHILD CARE ARRANGEMENT.

To find grounds exist under 7B-1111(a)(6) to terminate parental rights, a trial court must find “the parent lacks an appropriate alternative child care arrangement.”  In the present case, the trial court made no findings as to whether Respondent lacked an appropriate child care arrangement.  DSS, moreover, presented no evidence at the hearing as to whether Respondent lacked an appropriate child care arrangement.  Therefore the trial court’s adjudication on this ground must be reversed.  

IV. THE TRIAL COURT ERRED IN TERMINATING RESPONDENT’S PARENTAL RIGHTS.  


Assignments of Error Nos. 15, 16, 22-25

A.
THE TRIAL COURT’S CONCLUSION THAT TERMINATION IS IN 

THE BEST INTERESTS OF THE JUVENILES IS NOT SUPPORTED BY FINDINGS OF FACT.

In Finding of Fact no. 33, the trial court found that termination of parental rights of Respondent and Everett was in the best interests of the juveniles.  This finding, however, is more accurately a conclusion of law. See Helms, 127 N.C. at 510, 491 S.E.2d at 675 (“best interest determinations are conclusions of law”).  As a conclusion of law, it is not supported by findings of fact.  See Huff, 140 N.C. App. at 291, 536 S.E.2d at 840 (standard for review in termination of parental rights cases is whether the findings support the conclusions of law). Respondent concedes the trial court made findings that the juveniles have made progress while placed outside of the home, but Respondent respectfully contends those findings are not sufficient to support a conclusion of law that termination of their mother’s parental rights is in the juvenile’s best interests.  

B.
THE TRIAL COURT ERRED AS A MATTER OF LAW BY FAILING TO CONSIDER FACTORS REQUIRED BY N.C. GEN. STAT. § 7B-1110. 

The trial court erred as a matter of law, moreover, by failing to consider certain factors set forth in N.C. Gen. Stat. § 7B-1110 (2006).  That statute provides, in making a determination of best interest, the trial court “shall” consider the following: (1) the juvenile’s age, (2) likelihood of adoption, (3) whether termination will aid in the accomplishment of the permanency plan, (4) the bond between the juvenile and the parent, (5) the quality of the relationship between the juvenile and the proposed adoptive parent or other placement, and (6) any relevant consideration.  

“This Court has held that use of the language ‘shall’ is a mandate to trial judges, and that failure to comply with the statutory mandate is reversible error.”  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001).  In the present case, there are no findings of fact or other evidence of record showing the trial court complied with the statutory mandate to consider those factors enumerated in N.C. Gen. Stat. § 7B-1110.  Consideration of the likelihood of adoption is particularly important in this case, where the juveniles have special needs and where K.S.E. was in a group home, and not in pre-adoptive placement, at the time of the termination hearing.  Consideration of the bond between the juveniles and Respondent is also important in this case, where the trial court in an earlier order concluded termination of Respondent’s parental rights was unwarranted based on the ongoing relationship between Respondent and the juveniles.  

Because the trial court failed to comply with the mandate of N.C. Gen. Stat. § 7B-1110, it erred as a matter of law and its termination of Respondent’s parental rights must be reversed. 


C.
ALTERNATIVELY, THE TRIAL COURT ABUSED ITS DISCRETION 

WHERE IT FAILED AS A MATTER OF LAW TO FOLLOW THE MANDATE OF N.C. GEN. STAT. § 7B-1110.

Should this Court decide to review the trial court’s best interest determination for an abuse of discretion, see Shepard, 162 N.C. App. at 221-22, 591 S.E.2d at 5-6, Respondent contends the trial court abused its discretion where it erred, as a matter of law, by not considering the factors mandated by N.C. Gen. Stat. § 7B-1110 in making its best interest determination.  See In re Will of Johnston, 157 N.C. App. 258, 264, 578 S.E.2d 635, 640, aff’d, 357 N.C. 569, 597 S.E.2d 670 (2003) (“a trial court abuses its discretion when it bases its decision on an error of law”).  

CONCLUSION


Based upon the foregoing arguments, Respondent respectfully requests that this Court reverse the trial court’s 23 October 2007 Order terminating her parental rights.


Respectfully submitted this the 19 day of March, 2007.
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APPENDIX

STATUTES

N.C. GEN. STAT. § 7B-101
A1 (Brief at 15, 24)

N.C. GEN. STAT. § 7B-1110
A4 (Brief at passim)

N.C. GEN. STAT. § 7B-1111
A5 (Brief at passim)

� Respondent acknowledges this Court’s line of cases in which the Court has used an abuse of discretion standard to review a trial court’s best interest determination at the dispositional stage of a termination proceeding. See, e.g., In re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1, 5-6 (2004).  Respondent contends, however, our General Assembly’s revision of the juvenile code governing termination of parental rights necessitates that this Court review a determination of best interest as it would any other conclusion of law rendered by a trial court, and not for an abuse of discretion.  The genesis of the abuse of discretion standard is In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984), in which the Supreme Court construed former N.C. Gen. Stat. § 7A-289.31, which provided a trial court, upon determining grounds for termination existed, “shall” termination parental rights “unless” the court determined the best interest of the child required parental rights not be terminated.  Since Montgomery, our juvenile code has been revised to eliminate the “shall . . . unless” language, which left termination in the trial court’s discretion.   Under the current N.C. Gen. Stat. § 7B-1110, after a determination that grounds exist to terminate parental rights, a trial court “shall determine” whether termination is in the juvenile’s best interest.  The statute goes on to mandate a trial court “shall consider” certain factors, thus transforming the determination from one which was in the trial court’s discretion to one which is a conclusion of law fully reviewable on appeal.       
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