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QUESTIONS PRESENTEDtc \l1 "QUESTIONS PRESENTED

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

I.
Did the trial court err in not appointing a Guardian ad Litem for F.A.S. in that the petition alleged dependency under N.C. Gen. Stat. §7B-1111(6) and the appointment of a guardian is required under N.C. Gen. Stat. §7B-1101?

II.
Did the trial court err in not taking evidence, hearing, reading and considering the evidence in the case as required by N.C. Gen. Stat. §7B-1109, and in finding and ordering that the Department, through its attorney, should prepare an order terminating the parental rights of the respondent before the respondent had presented her evidence, and before a “bifurcated” proceeding had been conducted?

III.
Did the trial court err in admitting exhibits and taking judicial notice of prior file items that were not admissible in that they contained inadmissible hearsay, and the standards of proof were different at the different prior hearings?

IV.
Did the trial court err in not dismissing the case at the close of the Departments’s evidence in that the State had not proved its case to the required standard?

V.
The trial court erred in not entering its order within the time required by N.C. Gen. Stat. §7B-1109, and in not holding the hearing concerning judicial notice on the matter until after the time for entry of the order had expired?


STATEMENT OF THE CASEtc \l1 "STATEMENT OF THE CASE
The Chatham County Department of Social Services filed a petition to terminate the parental rights of F.A.S. to her daughter, K.R.S. on 1 October 2993.  The summons was served on 26 October 2003.  The petition alleged three grounds for termination:

§7B-1111(a)(1): Neglect

§7B-1111(a)(7): Abandonment

§7B-1111(a)(6): Dependency

A hearing was held before the honorable Charles T.L. Anderson on February 26, 2004.  A hearing on judicial notice was held on 13 May 2004.  A written order terminating the parental rights of F.A.S. was signed on 14 May 2004 and entered on 17 May 2004.  


STATEMENT OF GROUNDS FOR APPELLATE REVIEWtc \l1 "STATEMENT OF GROUNDS FOR APPELLATE REVIEW
From the final order entered on 17 May 2004, 80 days after the hearing, Ms. F.A.S. gave written notice of appeal on 24 May 2004, (R.p. 16-21).  This Court has jurisdiction pursuant to N.C.G.S. §§ 7A-27(c), 7B-1113 and 1001.


STATEMENT OF THE FACTStc \l1 "STATEMENT OF THE FACTS
K.R.S. was born on 17 May 2002.  At the time of her birth, there was cocaine in her system, so the Chatham County Department of Social Services took custody of her.  The Department made some effort to work with F.A.S., K.’s mother.  They assisted her in enrolling in the Day-by-Day in Selma, North Carolina.  The Department allowed K. and another daughter to live with F.A.S. while she was in the program (T.p. 26).  Day-by-Day recommended that F. remain at their program after the initial 30-days, but F. elected to return home and work with her counselor, David Swann (T.p. 26-27).  A temporary court order confirmed these actions (R.App. p. 6-7).

The Department of Social Services took custody of K. at that point.  An order was entered by the Court following a hearing on 24 October 2002, finding that K.R.S. was a dependent juvenile, based on a consent and stipulation by Ms. S.  (R.App. p. 31-32)  As a part of the order, Ms. S. was ordered not to have contact with her daughter until she “entered a mental health/substance abuse facility.”

In preparation for the hearing in October, Ms. S. was evaluated by David Rademacher, Licensed Psychological Associate.  His evaluation found major depression and paranoid personality disorder, in addition to drug and alcohol abuse problems (R.App. 25-30).  
The Department never informed Ms. S. of their desire that she return to see Ms. Rademacher (T.p. 51-52).

Ms. S. continued her visits with David Swann (T.p. 46) until she entered the Horizon Program (T.p. 46, line 13-21).  Horizon is not inpatient, and Ms. S. was transported to them by bus.  After a fairly short period of time, the bus situation fell through and she was not able to continue with the Horizon Program (T.p. 46-47).

Ms. S. attempted to call Department of Social Services but her calls were refused (T.p. 48, line 19-22).  She would go to the supervised visitations but would arrive to find no one there (T.p. 48, lines 22-24).  The one drug test given in July of 2002 was negative for all substances.

At the time of the hearing Ms. S. was incarcerated because of several charges occurring in October 2003 and revocation of a probation dating to 1999 (R.p. 19, ¶12).

Any further facts necessary for an understanding of the issue are presented within the arguments below.


ARGUMENTtc \l1 "ARGUMENT
1. The trial court erred in not appointing a Guardian ad Litem for F.A.S. in that the petition alleged dependency under N.C. Gen. Stat. §7B-1111(6) and the appointment of a guardian is required under N.C. Gen. Stat. §7B-1101.tc \l1 "The trial court erred in not appointing a Guardian ad Litem for F.A.S. in that the petition alleged dependency under N.C. Gen. Stat. §7B-1111(6) and the appointment of a guardian is required under N.C. Gen. Stat. §7B-1101.
Assignment of Error No. 1

F.A.S. had an ongoing drug problem.  She sought and received treatment for that drug problem on several occasions.  The Department of Social Services alleged that because of her drug problem, K.R.S. was a dependent juvenile under N.C. Gen. Stat. §7B-1111(a)(6) (R.p. 5, ¶ 6).  The Department specifically alleged:

“[T]he juvenile’s mother is incapable of providing for the proper care and supervision of the juvenile such that the juvenile is a dependent juvenile and that there is a reasonable probability that such incapability will continue for the foreseeable future, in that: 

a) The juvenile’s mother uses crack cocaine, and both mother and child tested positive for crack cocaine at the birth of the juvenile.”

At no time in the presentation of the case did the Department announce that it had abandoned that allegation.  The allegation was not dismissed in writing.  The Department simply did not include dependency in its order because it knew that this Court would find error because it has done so in identical cases in the past.

When the State of North Carolina, through one of its Departments of Social Services seeks to terminate the parental rights of a respondent based on dependence in a case such as this, the Court is required to appoint a guardian at litem for the parent.  TA \s "In re Shepard, 162 N.C. App. 215, 591 S.E.2d 1 (2004)" \c 1 \l "In re Shepard, 162 N.C. App. 215, 591 S.E.2d 1 (2004)"

TA \s "In re Shepard, 162 N.C. App. 215, 591 S.E.2d 1 (2004)" \c 1In re Shepard, 162 N.C. App. 215, 591 S.E.2d 1 (2004).  TA \s "N.C. Gen. Stat. §7B-1101" \c 2 \l "N.C. Gen. Stat. §7B-1101"

TA \s "N.C. Gen. Stat. §7B-1101" \c 2N.C. Gen. Stat. §7B-1101 states:

[A] guardian ad litem shall be appointed in accordance with the provisions of G.S. 1A-1, Rule 17, to represent a parent in the following cases:(1) Where it is alleged that a parent's rights should be terminated pursuant to G.S. 7B-1111(6), and the incapability to provide proper care and supervision pursuant to that provision is the result of substance abuse . . . or another similar cause or condition.

In the present case the trial Court did not cite TA \s "N.C.G.S. §7B-1111(a)(6)" \c 2 \l "N.C.G.S. §7B-1111(a)(6)"

TA \s "N.C.G.S. §7B-1111(a)(6)" \c 2N.C.G.S. §7B-1111(a)(6) as a ground for the termination of Ms. S.’s parental rights, but the Court’s findings are primarily based on that factor.  The Court specifically find that K.R.S. was a dependent juvenile (R.p. 18, ¶10).  Further in its findings as to grounds the Court devoted six subparagraphs out of nine to findings concerning drugs and dependency:

9(a) Positive drugs tests.

9(b) Long history of cocaine and alcohol use.

9(c) Drug treatment failure by voluntarily leaving program

9(d) Drug treatment failure by enrolling and attending, but not completing the program.

9(e) Drug treatment and commitment to John Umstead Hospital.

9(f) No permanent home.

9(g) No employment or child support paid.

9(h) Insufficient visitation.

9(i) Mother admitted K.R.S. was dependent.

Further in Finding of Fact 12, the Court returns to the issue of drug use as related to the convictions of F.S.  Finding of Fact 14 also mentions F.S.’s use of cocaine.

Recently, this Court reversed and remanded a case which was very similar in facts and circumstances to the present case.  In TA \s "In re T.B.K., __ N.C. App. __, 603 S.E.2d 167, (2004)" \c 1 \l "In re T.B.K., __ N.C. App. __, 603 S.E.2d 167, (2004)"

TA \s "In re T.B.K., __ N.C. App. __, 603 S.E.2d 167, (2004)" \c 1In re T.B.K., __ N.C. App. __, 603 S.E.2d 167, (2004), this Court held that the Respondent-mother was entitled to a Guardian ad Litem, and the trial court's failure to appoint one constituted reversible error.  The Respondent-mother in T.B.K. suffered from a substance abuse addiction, and as a result, was unable to care for her child.  Failure to appoint a guardian for her was reversible error, even though dependency was not alleged in the petition, but was the major substance of the order terminating her rights.

The facts of this case are also quite similar to the facts in TA \s "In re JD, COA03-712, 2004 N.C. App. LEXIS 744 (May 4," \c 1 \l "In re JD, COA03-712, 2004 N.C. App. LEXIS 744 (May 4, 2004)"

TA \s "In re JD, COA03-712, 2004 N.C. App. LEXIS 744 (May 4," \c 1TA \s "In re J.D., 164 N.C. App. 176, COA03-712, 2004 N.C. " \c 1 \l "In re J.D., 164 N.C. App. 176, COA03-712, 2004 N.C. App. LEXIS 744 (2004)"

TA \s "In re J.D., 164 N.C. App. 176, COA03-712, 2004 N.C. " \c 1In re J.D., 164 N.C. App. 176, COA03-712, 2004 N.C. App. LEXIS 744 (2004).  In that case the Court found neglect under §7B-1111(a)(1), but did not find mental illness under §7B-1111(a)(6).  In that case, evidence was presented that one basis for the neglect was the mother’s mental illness, just as the substance abuse in the Ms. S.’s case here.  This Court held that even though the trial court did not specifically find that mental illness grounds existed, the trial court had considered them, and made specific findings of fact concerning mental illness.  In light of that holding, this Court reversed and remanded the case, allowing the Department of Social Services to proceed only after a guardian ad litem was appointed for the respondent mother.

There is no difference between the mental illness in J.D. and the cocaine and alcohol abuse alleged in the present case.  The Statute specifically includes both substance abuse and mental illness as requiring the appointment of a guardian.

[T]he trial court considered respondent's mental health issues in its disposition order by stating that the respondent mother cannot provide a safe and permanent home for the minor child as she lacks any insight into her own significant mental health issues, how her failure to protect her daughter damaged her daughter, that she helped to create the neglectful and abusive environment, and how this has been detrimental to her daughter.TA \s "In re J.D., 164 N.C. App. 176, COA03-712, 2004 N.C. " \c 1Id, 2004 N.C. App. LEXIS 744 at 12

In this case the trial court’s finding that the mother’s primary “neglect” and “abandonment” relate to her drug abuse line up with the facts in J.D.  The Trial Court considered Ms. S.’s substance abuse issues as clearly addressed in the findings.  The Court focused so heavily on the substance abuse that the weight given that factor cannot be discounted.

Another similar case is TA \s "In re Estes, 157 N.C. App. 513, 579 S.E.2d 496 (2003)" \c 1 \l "In re Estes, 157 N.C. App. 513, 579 S.E.2d 496 (2003), cert. denied, 357 N.C. 459, 585 S.E.2d 390 (2003)"

TA \s "In re Estes, 157 N.C. App. 513, 579 S.E.2d 496 (2003)" \c 1In re Estes, 157 N.C. App. 513, 579 S.E.2d 496 (2003), cert. denied, 357 N.C. 459, 585 S.E.2d 390 (2003), where the Court failed to appoint a guardian for a parent where the petition alleged neglect, based primarily on the respondent’s mental health problems.  The allegations of neglect in this case are based on substance abuse.  There is no discernible difference in the facts and the outcome in this case should be same as in Estes.
The requirement for the appointment of a guardian does not depend on the respondent’s request, nor does it require the demonstration of any prejudice in the error.  TA \s "In re S.B., COA03- 1001, 602 S.E.2d 691, (October 5, " \c 1 \l "In re S.B., COA03-1001, 602 S.E.2d 691, (October 5, 2004)"

TA \s "In re S.B., COA03- 1001, 602 S.E.2d 691, (October 5, " \c 1In re S.B., COA03-1001, 602 S.E.2d 691, (October 5, 2004); TA \s "In re Richard v. Michna, 110 N.C. App. 817, 822, 431 " \c 1 \l "In re Richard v. Michna, 110 N.C. App. 817, 431 S.E.2d 485(1993)"

TA \s "In re Richard v. Michna, 110 N.C. App. 817, 822, 431 " \c 1In re Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993).  In North Carolina, there is only one recent case that holds otherwise:  TA \s "In re Dhermy, 161 N.C. App. 424, 588 S.E.2d 555(200" \c 1 \l "In re Dhermy, 161 N.C. App. 424, 588 S.E.2d 555(2003)"

TA \s "In re Dhermy, 161 N.C. App. 424, 588 S.E.2d 555(200" \c 1In re Dhermy, 161 N.C. App. 424, 588 S.E.2d 555(2003), and that case has been overruled.  In its second opinion, the same panel on this Court opined that whether the mother requested or “failed to request a guardian ad litem, [N.C.G.S. 7B-1101] is mandatory and does not require such a request be made[] andobservation of the statute’s mandate is required even if the mother was likely not prejudiced by the error.”  TA \s "In re J.D., 164 N.C. App. 176, COA03-712, 2004 N.C. " \c 1In re J.D., 164 N.C. App. 176, (COA03-71-2, filed May 4, 2004) (quoting TA \s "In re Richard v. Michna, 110 N.C. App. 817, 822, 431 " \c 1Richard v. Michna, supra at 822, S.E.2d at 488 (1993)).  

The result in this case must be the same as in the other cases where they were remanded for a new hearing after appointment of a guardian ad litem for the parent.

II.
tc \l1 "II.
The trial court erred in not taking evidence, hearing, reading and considering the evidence in the case as required by N.C. Gen. Stat. §7B-1109, and in finding and ordering that the Department, through its attorney, should prepare an order terminating the parental rights of the respondent before the respondent had presented her evidence, and before a “bifurcated” proceeding had been conducted.

Assignments of Error No. 6 and 7

The Trial Court heard from only one witness, called by the Department, when it stated to counsel for the Department, “I’m going to ask you to prepare a proposed order terminating parental rights.”  (T.p. 42, lines 12-13).  The respondent mother, Felicia S. had not even had a chance to present her evidence.  This was not a simple mistake or inadvertent comment, this was a specific order to the Department to draft an order.  The Court seemed more worried about the snow outside than protecting Ms. S.’s constitutional due process rights (T.p. 29, line 15; p.63, line 20-21).  The Court inquired of the Department if they had witnesses from the Horizon drug treatment programs, but accepted the Department’s assertion that the Court could consider the entire case file in lieu of hearing actual evidence (T.p. 29, lines 11-25).

The Court took judicial notice of the prior case files, and admitted them into evidence, but refused to read them.  It stated, “I’m not going to review that.  I think when you choose to present a case of this character, it is your responsibility to prepare an order reflecting all the facts in the record that support a factual determination of the termination of parental rights.”  (T.p. 42, lines 1-5).  The Court attempts to cure its error by later stating, “Now that declaration is made at the close of the Department’s evidence and without prejudice to the evidence to be presented by the Guardian ad Litem or by the Respondent.”  (T.p. 43, lines 4-7).  The Court then allowed the Guardian to introduce documentary evidence, after which the Respondent, through counsel, made a motion to dismiss based on the lack of evidence offered.

The Court displayed a complete disregard for the statutorily mandated procedure in this type of case.  TA \s "N.C. Gen. Stat. §7B-1109(e)" \c 2 \l "N.C. Gen. Stat. §7B-1109(e)"

TA \s "N.C. Gen. Stat. §7B-1109(e)" \c 2N.C. Gen. Stat. §7B-1109(e) states:

The court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights of the respondent.

The requirements of this and other related statutes are that the trial court conduct a two part inquiry; this subsection directs that the Court first shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in N.C.G.S. §7B-1111, which authorize the termination of parental rights of the respondent.   Only if the Court adjudicates the existence of such grounds, does it reach disposition.  Disposition is governed by N.C.G.S. 7B-1110, which provides that, upon a finding that any one or more of the conditions authorizing a termination of the parental rights of a parent exist, the Court shall issue an order terminating the parental rights of such parent unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated under G.S. 7B-1111(a). TA \s "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)" \c 1 \l "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)"

TA \s "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)" \c 1In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003).

In this case the Court did not engage in a two-part inquiry.  It made up its mind and ordered the termination of F.A.S.’s parental rights before she even presented her case.  The Court then announced that it was not even going to read the old evidence from the prior adjudication and other hearings.  It did not hear any new evidence.  While a prior adjudication of dependency or neglect is binding upon a court, the Department still must show by clear, cogent, and convincing evidence, that the grounds for termination, such as neglect or the probability of its repetition, existed at the time of the termination proceeding.  TA \s "In re Alleghany County Dep't of Social Servs. v. Rebe" \c 1 \l "In re Alleghany County Dep't of Social Servs. v. Reber, 75 N.C. App. 467, 331 S.E.2d 256 (1985)"

TA \s "In re Alleghany County Dep't of Social Servs. v. Rebe" \c 1In re Alleghany County Dep't of Social Servs. v. Reber, 75 N.C. App. 467, 331 S.E.2d 256 (1985), aff'd, 315 N.C. 382, 337 S.E.2d 851 (1986).  The trial court in the present case did not comply with any of these directives.  The Court announced its decision and had made up its mind after hearing just one witness and admitting but not reviewing any of the documentary evidence.  (We submit that not all of the documentary evidence was admissible as argued below.)

We acknowledge that the Court is not required to hold two separate hearings, although the Court is required to apply different evidentiary standards at each of the two stages of adjudication and disposition.  The two stages must be distinct.  TA \s "In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. de" \c 1 \l "In re White, 81 N.C. App. 82, 344 S.E.2d 36 (1986)"

TA \s "In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. de" \c 1In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. denied, 318 N.C. 283, 347 S.E.2d 470 (1986); TA \s "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988)" \c 1 \l "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988)"

TA \s "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988)" \c 1In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).  In the present case, the Court not only did not hold two hearings, the Court did not attempt to hold two stages of hearing.  The Court stated “I believe it’s the discretion of the Court whether to bifurcate the proceeding.”  That is a clear misstatement of the law.  The Court must hold a bifurcated proceedings, applying the two separate evidentiary standards, but it does not have to hold two hearings.  The Court apparently thought the presentation of the Department’s evidence was the adjudicatory hearing, and the presentation of Ms. S.’s evidence was the dispositional phase.  As mentioned above, the Court directed the preparation of an order to terminate rights when the Department rested.  Then when Ms. S. rested, the Guardian admitted an exhibit for the best interest phase, and the Court stated, “Anything further that anybody wishes to offer the best interest phase.”  The line between these two distinct phases is so blurred that we urge this Court to say that they never occurred.  There was no two-stage hearing.

Further, the Respondent is entitled to an impartial trier of the facts.  The fact that the Court stated it’s decision before the Ms. S.’s evidence, shows that she was not listened to in a meaningful way.  It is the same as if the Court allowed a criminal jury to deliberate and find guilt at the end of the State’s evidence, but then allowed the defendant to present evidence to try to change their minds.  That is just not proper.  But that is exactly what happened in this case.  At the end of all the evidence, the Court never stated any kind of ruling.  It never stated any kind of decision, it simply instructed the Department to march on under the orders the Court had given when they rested.  (T.p. 61-64)

III.
The trial court erred in admitting exhibits and taking judicial notice of prior file items that were not admissible in that they contained inadmissible hearsay, and the standards of proof were different at the different prior hearings.tc \l1 "III.
The trial court erred in admitting exhibits and taking judicial notice of prior file items that were not admissible in that they contained inadmissible hearsay, and the standards of proof were different at the different prior hearings.
Assignments of Error No. 8, 9, and 10

The Court received in evidence in this case reports of prior hearings in the underlying case, along with the order entered, taking judicial notice and admitting into evidence, the entire underlying case file.  The Court did not immediately allow counsel for Ms. S. to comment, but at his next opportunity to speak, Counsel objected, stating: “We would object to the whole file being entered into evidence as far as the orders are concerned.  I think the Court could take judicial notice of the those, but those orders didn’t incorporate the court reports.  The court reports are not in evidence as factual.”

The Court immediately allowed the Department to be heard and overruled Ms. S.’s objection.

The Court in the termination hearing heard no evidence from the report of David Rademacher, Licenced Psychological Associate (R.p. App. 25-30).   That report was part of the prior case file, having been prepared in advance of a hearing on October 24, 2004.  The order from that hearing does not incorporate the report by reference or refer to the report in any way.  It does not indicate that Mr. Rademacher testified at the hearing.  (R.App. p. 31-32).  At that hearing, Ms. S. stipulated to a finding of dependency only as to her children.  She did not stipulate to a finding of neglect or abandonment, so no evidence was received as to those allegations at the original adjudication hearing.

The Court file contains numerous “Court Reports,” many of which include hearsay statements of third parties. Some of the Court reports are incorporated into orders; some are not.  One has no way of determining which findings of fact in prior orders, which information on attached reports, or which particular conclusion the Court deems relevant to its legal conclusions in this case.  Taking Judicial Notice of a Court file cannot produce sufficient findings of fact.  Findings of fact must show that the trial court has reviewed the evidence and found facts through logical analysis of the evidence.  TA \s "Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982)" \c 1 \l "Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982)"

TA \s "Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982)" \c 1Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982).

Courts cannot avoid their obligation to make valid findings of fact.  The requirement of findings of fact that support specific conclusions of law is mandatory.  TA \s "Pineda-Lopez v. North Carolina Growers Association, I" \c 1 \l "Pineda-Lopez v. North Carolina Growers Association, Inc., 151 N.C. App. 587, 566 S.E.2d 162 (2002)"

TA \s "Pineda-Lopez v. North Carolina Growers Association, I" \c 1Pineda-Lopez v. North Carolina Growers Association, Inc., 151 N.C. App. 587, 590, 566 S.E.2d 162, 165 (2002).  Without this standard, appellate courts cannot perform their function.  This Court observed as follows in TA \s "Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231" \c 1 \l "Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231 S.E.2d 26, 29 (1977)"

TA \s "Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231" \c 1Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231 S.E.2d 26, 29 (1977):

The requirement for appropriate findings of fact and conclusions of law is not designed to encourage ritualistic recitations by the trial court.  The requirement is designed to dispose of the issues raised by the pleadings and to allow the appellate courts to perform their proper function  in the judicial system.  Without such findings and conclusions, it cannot be determined whether or not the judge correctly found the facts or applied the law thereto. Citing, Jones v. Murdock, 20 N.C. App. 746, 203 S.E.2d 102 (1974).

Also in TA \s "Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1989)" \c 1 \l "Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1989)"

TA \s "Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1989)" \c 1Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1989), as in Montgomery, the court vacated and remanded an order which did not make findings of fact or conclusions that supported its ultimate disposition of the case.

While the Trial Court made findings of fact in this case, this Court cannot determine which report from which hearing was the basis for some of the findings.  The evidentiary requirements at disposition hearings are substantially less than those required for the termination of parental rights hearing.  TA \s "N.C. Gen. Stat. §7B-901" \c 2 \l "N.C. Gen. Stat. §7B-901"

TA \s "N.C. Gen. Stat. §7B-901" \c 2N.C. Gen. Stat. §7B-901.  That statute specifically allows the consideration of hearsay testimony, which the statute governing termination of parental rights does not.  TA \s "N.C. Gen. Stat. §7B-1109(e)" \c 2N.C. Gen. Stat. §7B-1109, et. seq.  The hearsay statements contained in the Court Reports and the hearsay statement of David Rademacher, through his report, cannot be excused in a case so important as the termination of F.A.S.’s parental rights.  No hearsay rule provides for the admission of the hearsay admitted in this case.

An order of termination must recite the standard of proof. TA \s "In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000" \c 0In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000).  The termination order in the instant case admittedly does so.  However, relying on prior orders that do not recite any standard of proof does not get around that requirement (R.p. App. 40-41, 44-45, 54-55).  This Court has noted the different standards of proof required at different stages of Chapter 7B cases.  Findings at different stages are not interchangeable.  This Court has held that “there is a substantive difference between the quantum of adequate proof of neglect and dependency for purposes of termination and for purposes of removal”.  TA \s "In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 3" \c 1 \l "In re Evans, 81 N.C. App. 449, 344 S.E.2d 325 (1986)"

TA \s "In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 3" \c 1In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).

In this case the trial court violated that mandate by not recognizing these vital differences.  The proof applied was not the proof required.  The result must be reversal of the order.

IV.
The trial court erred in not dismissing the case at the close of the Departments’s evidence in that the State had not proved its case to the required standard.

tc \l1 "IV.
The trial court erred in not dismissing the case at the close of the Departments’s evidence in that the State had not proved its case to the required standard.
Assignment of Error No. 4

The Chatham County Department of Social Services alleged that Ms. S. had neglected and abandoned K.R.S.  They had also alleged that the child was dependent due to substance abuse, but, without notice the Court or the respondent or her counsel, they did not proceed on that allegation, although they presented considerable evidence of it.

At the close of the Department’s evidence, after the trial court had directed the attorney for the Department of Social Services to prepare an order terminating F.A.S.’s parental rights, the Court allowed counsel for Ms. S. to present evidence.  Mr. Bryan immediately made a motion to dismiss for failure to prove the case.  He specifically objected to the Court receiving hearsay evidence in the reports the Department had offered, but conceded the Court could take judicial notice of the prior orders.  The Court denied the motion.  (T.p. 43-44).

The evidence presented in this case does not support the termination of F.A.S.’s paternal rights to K.R.S.  The evidence presented did not even rise to the standard required to avoid dismissal when the petitioner rested its case.  Ms. S. loves her daughter, and has done all she can, given her limited circumstances, to show her the love and affection she deserves. Ms. S. saw K. until her further visits were precluded by court order.

To terminate a parent’s right to his or her children, a proper petitioner must allege and prove one of the grounds listed in TA \s "N.C. Gen. Stat. §7B-1104 (2001)" \c 2 \l "N.C. Gen. Stat. §7B-1104 (2001)"

TA \s "N.C. Gen. Stat. §7B-1104 (2001)" \c 2

TA \s "N.C. Gen. Stat. §7B-1111" \c 2 \l "N.C. Gen. Stat. §7B-1111"

TA \s "N.C. Gen. Stat. §7B-1111" \c 2N.C. Gen. Stat. §7B-1111.  In the petition DSS alleged three of the possible grounds contained in the statute.  Ms. S. submits that the petitioner failed to meet its burden to survive the dismissal motion as to each of the following circumstances included in §7B-1111:

A. Neglect
N.C. Gen. Stat. §7B-1111(a)(1)  The parent has abused or neglected the juvenile. The juvenile shall be deemed to be abused or neglected if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 or a neglected juvenile within the meaning of G.S. 7B-101.

N.C. Gen. Stat. §7B-101(15)  Neglected juvenile. -- A juvenile who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

The only conceivable evidence of neglect in this case is that F.A.S. did not attend the inpatient care that the Department wanted her to attend.  However this finding goes more to the allegation of dependency.  The Findings of Fact do generally support the conclusion that K.R.S. is a dependent juvenile, but the Court could not find that ground to terminate because it had not appointed F.A.S. a guardian as required.

The findings in Paragraph 9 of the order deal with dependency due to substance abuse, except for subparagraph (h).  That subparagraph deals with the abandonment issue discussed below.   Paragraph 10 specifically finds that K.R.S. is dependent (Despite the Court not finding that as a ground to terminate).  Paragraph 11 is a conclusion of law that K.R.S. is neglected.

Paragraph 12 deals with criminal charges that mostly occurred after the petition was filed.  Most of the “charges” referenced were dismissed as part of a plea arrangement.  Charges which are dismissed, for whatever reason, should not properly be considered by any court.

Paragraphs 13 and 15 deal with the best interests of the child portion of the hearing and cannot be a basis for finding neglect as argued above.

Paragraph 14 is about the abandonment issue discussed below.

None of the findings of fact support a conclusion that K.R.S. was neglected by her mother.

B.  tc \l2 "B.  Abandonment
The Court made no specific Finding of Fact that F.A.S. has abandoned K.R.S.  The Court did find in Paragraph 9(h) that “the mother last saw the child, according to her testimony, when the child was four months old.  The child turns 2 May 17, 2004.”  The Court does make reference to TA \s "N.C. Gen. Stat. §7B-1111" \c 2N.C.G.S. §7B-1111(a)(7) as to wilful abandonment in its conclusions of law.

TA \s "N.C.G.S. §7b-1111(a)(7)" \c 2 \l "N.C. Gen. Stat. §7b-1111(a)(7)"

TA \s "N.C.G.S. §7b-1111(a)(7)" \c 2N.C.G.S. §7B-1111(a)(7) The parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion.

This Court has further defined abandonment in these cases:

Abandonment imports any willful or intentional conduct on the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child.  Abandonment has also been defined as willful neglect and refusal to perform the natural and legal obligations of parental care and support.  It has been held that if a parent withholds his presence, his love, his care, the opportunity to display filial affection, and willfully neglects to lend support and maintenance, such parent relinquishes all parental claims and abandons the child.

TA \s "In re APA, 59 N.C. App. 332, 296 S.E.2d 811 (1982)" \c 1 \l "In re APA, 59 N.C. App. 332, 296 S.E.2d 811 (1982)"

TA \s "In re APA, 59 N.C. App. 332, 296 S.E.2d 811 (1982)" \c 1In re APA, 59 N.C. App. 332, 296 S.E.2d 811 (1982)

The word "Willful" encompasses more than an intention to do a thing; there must also be purpose and deliberation.

TA \s "In re Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986)" \c 1 \l "In re Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986)"

TA \s "In re Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986)" \c 1In re Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986)

Ms. S. has not willfully abandoned her child.  She has made what contact she can given her present circumstances.  She visited with K. until she was ordered not to do so (T.p. 50, lines 8-20). She has contacted Department workers about K. on number occasions, but has not been provided with reports or photos concerning K.’s progress (T.p. 48-50).  Yet, during those months of not being able to see K., F. attended the foster care review meetings with her mother (T.p. 35, lines 5-10).

The only other basis for the finding of abandonment would be the fact that she was incarcerated on October 29, 2003, for a total period of 150 days.  Her incarceration was to end about 30 days after the hearing.  Her failure to visit her child during that period was due to incarceration.

This Court has also ruled that:

[A] respondent's incarceration, standing alone, neither precludes nor requires a finding of willfulness, we held one attempted contact during the relevant statutory period compelled a finding of willful abandonment, despite respondent's incarceration during the relevant time period under consideration.  In TA \s "In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987)" \c 0re Harris, Supra at 184, S.E.2d at 488.

Further the incarceration occurred after the petition was filed, not during the relevant six-month period before the filing of the petition.  During those months, she was under court order not to see the child.

C. Dependency
The Court did not find dependency as a ground to terminate Ms. S.’s rights, although it found many facts that relate to that allegation.  Because the conclusions of law do not address that allegation, we do not address it here.
Since dependency was alleged, and no guardian ad litem was appointed, this issue must fail.  (See Argument I)

D.  Willful Failure to Pay Supporttc \l2 "D.  Willful Failure to Pay Support
In Ms. S.’s case, the Department did not allege a willful failure to pay support by reference to the Statute as required.  However, the Department did allege that her failure to pay support was part of her neglect of K.  However, we address this item because the Court found a specific fact concerning it (R.p. 18, ¶9(g)).

N.C. Gen. Stat. §7B-1111(a)(3)  The juvenile has been placed in the custody of a county department of social services, a licensed child-placing agency, a child-caring institution, or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.

The most important term in this section in the context of the present case is “willfully.”  Ms. S. acknowledges that in the months preceding the filing of the petition she did not pay any child support.  In the time immediately preceding the hearing, she was incarcerated.  No evidence whatsoever was presented as to her ability to pay support.  The only evidence offered was that she had not paid any support (T.p. 36-37).  The Court made no findings as to her specific ability to pay.  The Court did find that she is “physically able to work.”  But there was no specific evidence presented to that effect.

This Court has ruled that the trial Court must make a specific finding that the respondent is able to pay some amount greater than zero during the relevant time period.  TA \s "In re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985)" \c 1 \l "In re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985)"

TA \s "In re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985)" \c 1In re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985).  That finding was not made in this case, and no evidence was presented which would have supported any such finding.

“What is within a parent's "ability" to pay or what is within the "means" of a parent to pay is a difficult standard which requires great flexibility in its application.”  TA \s "In re Clark, 303 N.C. 592, 605, 281 S.E. 2d 47, 56 (1" \c 1 \l "In re Clark, 303 N.C. 592, 281 S.E. 2d 47 (1981)"

TA \s "In re Clark, 303 N.C. 592, 605, 281 S.E. 2d 47, 56 (1" \c 1In re Clark, 303 N.C. 592, 605, 281 S.E. 2d 47, 56 (1981).  But the Clark court stated further that the Court must find that the respondent has an ability to pay.  The Court in this case did not do that.

Further, the Court’s taking judicial notice of a IV-D file in which she was ordered to pay support, does not equate to a finding that she had the ability to pay support.

E.  The Trial Court Failed to Dismiss Case
N.C. Gen. Stat. §1A-1, Rule 41(b) Involuntary dismissal; effect thereof. -- For failure of the plaintiff to prosecute or to comply with these rules or any order of court, a defendant may move for dismissal of an action or of any claim therein against him. After the plaintiff, in an action tried by the court without a jury, has completed the presentation of his evidence, the defendant, without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the plaintiff has shown no right to relief. 

Upon the facts presented by the petitioner, the Court should have granted Ms. S.’s motion to dismiss the petition to terminate her rights.  Since the Court determines the facts in this situation, the function of the judge on a motion to dismiss under subsection (b) of this rule is to evaluate the evidence without any limitations as to inferences in favor of the plaintiff.  TA \s "Holthusen v. Holthusen, 79 N.C. App. 618, 339 S.E.2d " \c 1 \l "Holthusen v. Holthusen, 79 N.C. App. 618, 339 S.E.2d 823 (1986)"

TA \s "Holthusen v. Holthusen, 79 N.C. App. 618, 339 S.E.2d " \c 1Holthusen v. Holthusen, 79 N.C. App. 618, 339 S.E.2d 823 (1986).  In a non-jury trial, when a motion to dismiss pursuant to section (b) of this rule is made, the judge becomes both judge and jury.  He must consider and weigh all competent evidence before him, and must pass on the credibility of the witnesses and determine the weight to be accorded their testimony.  TA \s "In re Hughes, 74 N.C. App. 751, 330 S.E.2d 213 (1985)" \c 1 \l "In re Hughes, 74 N.C. App. 751, 330 S.E.2d 213 (1985)"

TA \s "In re Hughes, 74 N.C. App. 751, 330 S.E.2d 213 (1985)" \c 1In re Hughes, 74 N.C. App. 751, 330 S.E.2d 213 (1985). 
The evidence presented by the petitioner in this case simply did not show that Ms. S.’s conduct met the statutory requirements of N.C.G.S. §7B-1111(a) for a ground to terminate his parental rights.

Based on the arguments advanced above, the Petitioner did not present clear, cogent and convincing evidence of any ground to terminate Ms. S.’s rights.  The Court did not properly conduct the hearing, and considered substantial best interest evidence out of sequence. 

V.
The trial court erred in not entering its order within the time required by N.C. Gen. Stat. §7B-1109, and in not holding the hearing concerning judicial notice on the matter until after the time for entry of the order had expired.tc \l1 "V.
The trial court erred in not entering its order within the time required by N.C. Gen. Stat. §7B-1109, and in not holding the hearing concerning judicial notice on the matter until after the time for entry of the order had expired.
Assignment of Error No. 5

The trial court in this case allegedly terminated Ms. S.’s parental rights on 26 February 2004.  The Court did not enter its order until 17 May 2004, 80 days later.  The North Carolina legislature has imposed a 30-day limit from hearing to entry of the order.  During that extended period of time, Ms. S. was not allowed to see her child or bond with her in any way.  She had previously been deprived of any contact because she did not seek the exact treatment Department of Social Services workers demanded.

During the period between the hearing and the entry of its Termination Order, the Court held an additional hearing as to judicial notice.  This hearing was not held until 13 May 2004, 46 days after the order was required to have been entered.

The problem of late entry of court orders in Chapter 7B cases has long been an epidemic in North Carolina jurisprudence.  The issue has only recently been addressed by this court in TA \s "In re E.N.S., COA03-718, 595 S.E.2d 167 (2004)" \c 1 \l "In re E.N.S., COA03-718, 595 S.E.2d 167 (2004)"

TA \s "In re E.N.S., COA03-718, 595 S.E.2d 167 (2004)" \c 1In re E.N.S., COA03-718, 595 S.E.2d 167 (2004).  In that case the situation was much less egregious, in that the delay was minimal and this Court found that the respondent had not been prejudiced.  The hearing ended on April 3, 2002, and orders were filed on May 8 and May 14, 2002, only 36 and 42 days post hearing.  In the present case the delay was 80 days.

In order to combat the routine late filing of orders in these cases, the General Assembly added wording to North Carolina TA \s "General Statute §7B-1109" \c 2 \l "N.C. Gen. Stat. §7B-1109"

TA \s "General Statute §7B-1109" \c 2General Statute §7B-1109(e), in 2001, to require that the Court’s and Departments of Social Services, through their lawyers, enter orders within 30 days after the hearing.
  That paragraph now states:

(e) The court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights of the respondent. The adjudicatory order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.

The word “shall” is found in three locations in this paragraph.  If one “shall” means “shall” and the other “shall” means “may,” how can the people of this State know when “shall” means anything at all?

If “shall be reduced to writing within 30 days” means only “shall be done within 30 days if there is prejudice to the parents,” then “shall take evidence and make findings” and “shall adjudicate” must mean the same.  However, this Court has reversed cases where the trial court did not take evidence, TA \s "Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (" \c 1 \l "Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (1991)"

TA \s "Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (" \c 1Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (1991) (trial court granted summary judgment) and did not properly adjudicate the existence of the factors.  TA \s "In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000" \c 1 \l "In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000)"

TA \s "In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000" \c 1In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000) (trial court failed to state adjudicatory language).  “Shall” cannot possibly mean two different things in the same paragraph of our statutes.  If an order is reversed for disobeying the first and second “shall” it should be reversed for disobeying the third “shall” in the same paragraph.  Any other result defies logic.

In the case of TA \s "In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (200" \c 1 \l "In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (2001)"

TA \s "In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (200" \c 1In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (2001), a termination of parental rights case, the Trial Court in contravention of the applicable statute (TA \s "N.C.G.S. § 7B-1108" \c 2 \l "N.C. Gen. Stat. § 7B-1108"

TA \s "N.C.G.S. § 7B-1108" \c 2N.C.G.S. § 7B-1108(b)), did not appoint a Guardian Ad Litem for the minor child, where the Respondent father denied several of the material allegations in the petition.  Id. at 622.  Even though Respondent father failed to object to the Trial Court’s failure to appoint a Guardian Ad Litem or to assign error to the Trial Court’s failure to follow the statute, this Court under its power pursuant to Rule 2 of the Rules of Appellate Procedure suspended the Appellate Rules and reversed the termination.  Id. at 623.

The Fuller Court determined that the statutory scheme was intended to preserve the best interest of the juvenile and 

should be followed.  Id. at 622, 623.

As noted in the previous argument, this Court has held that the mandate that the Court “shall” appoint a guardian for the parent in cases where the parent is incapable as the result of “substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile” is mandatory.  Failure to appoint the mandated guardian results in the judgment being vacated.

In TA \s "Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978)" \c 1 \l "Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978)"

TA \s "Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978)" \c 1Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978), the Defendant husband was served with process in the suit for alimony more than 30 days after the Summons had been issued.  This Court held that since no extension of time was obtained, nor was Defendant served with an Alias or Pluries Summons, a Summons not served within the statutory period loses its validity and does not confer jurisdiction.  Id at 738.  Further the Cole court quoting City of Monroe v. Niven, 221 N.C. 362, 365, 20 S.E. 2d 311, 313(1942), stated, “’A nullity is a nullity, and out of nothing nothing comes.’”  Subsequent acts of the Court did not validate a void judgment.  Id at 738.  Likewise here, judgment issued 11 months after it was due should not be validated by this Court.

This issue has been presented to this Court in the following cases (We ask the Court to take judicial notice of its own files):

	COA #
	In the Matter of
	County
	Time After Hearing

	03-488*
	A.W., A.J.
	Forsyth
	7 Months

	03-1103
	J.W.R.
	Davidson
	2 Months

	03-1165*
	C.S.
	Franklin
	11½ Months

	03-1333
	A.D.L., J.S.L., C.L.L.
	Guilford
	3 Months

	03-1492
	H.D., J.B.
	Cumberland
	3 Months

	04-49
	F.L.R.
	Yadkin
	3½ Months

	04-207
	C.Y.P., I.P.
	Chatham
	2½ Months

	04-314
	K.L.J.
	Forsyth
	16 Months

	04-397
	J.S.
	Cumberland
	3 Months

	04-455
	B.M., M.M., An.M, Al.M
	Wautauga
	1½ Months

	04-463
	L.E.B., K.T.B.
	New Hanover
	6 Months

	04-498
	B.P., S.P., R.T.
	Pitt
	4 months

	04-597
	I.S., S.S.
	Mecklenburg
	2 Months

	04-638
	T.S., S.S., L.R. 
	Harnett
	3 Months

	04-870
	C.E.H
	Johnston
	15 Months

	04-953
	D.R.
	Buncombe
	2½ Months

	04-965
	R.A.H.
	Randolph
	13 Months

	04-992
	C.J.B., M.G.B.
	Moore
	3 Months

	04-1084
	T.L.T
	Rowan
	6½ Months

	04-1150
	P.L.P.
	Buncombe
	1½ Months


ADVANCE \u7*Unpublished Opinion where this issue was addressed

In addition to the 20 cases listed above, plus the two argued published opinions, the issue was present but not raised in the following 32 recent opinions of this Court
:

	COA #
	In the Matter of
	County
	Time After Hearing

	02-1073
	L.A., R.A.
	Orange
	1½ Months

	03-71-2
	J.D.
	Buncombe
	3 Months

	03-206
	K.M.C.
	Forsyth
	5 Months

	03-212
	D.S., S.S., J.S.
	Forsyth
	6 Months

	03-267
	K.L.S, K.D.S.
	Catawba
	1½ Months

	03-282
	S.H.
	Nash
	2 Months

	03-302
	J.O., J.O.
	Cumberland
	2½ Months

	03-322
	D.P. 
	Cumberland
	2 Months

	03-444
	B.S.
	Orange
	1½ Months

	03-390
	J.C.S., R.D.S.
	Catawba
	3 Months

	03-487
	A.L.K.
	Guilford
	2½ Months

	03-529
	S.E., E.E.
	Cumberland
	4½ Months

	03-578
	D.R., A.R., S.H.
	Buncombe
	2 Months

	03-629
	J.A.O.
	Buncombe
	1½  Months

	03-679
	R.W.
	Davidson
	1½ Months

	03-727
	J.M.C., J.D.C., S.N.A.
	Cabarrus
	2½ Months

	03-754
	M.L.J.
	Alamance
	7 Months

	03-778
	D.D.T.J
	Johnston
	4 Months

	03-779
	T.S., S.M.
	Pitt
	1½ Months

	03-807
	J.B.
	Buncombe
	3 Months

	03-923
	C.A.C
	Wake
	2½ Months

	03-982
	R.S., M.S.
	Alamance
	5 Months

	03-1047
	J.S.
	Cumberland
	8 Months

	03-1049
	C.R.
	Guilford
	10 Months

	03-1103
	H.A.T., C.A.T., C.W.T.
	Buncombe
	3½ Months

	03-1188
	J.W.J., T.L.J., D.M.J.
	Richmond
	1½ Months

	03-1217
	M.H.
	Cumberland
	1½ Months

	03-1286
	T.B.K.
	Cabarrus
	2 Months

	03-1322
	J.E.P.
	Guilford
	1½ Months

	03-1395
	J.D.S.
	Wake
	1½ Months

	03-1567
	M.L., A.G.
	Cabarrus
	1½ Months

	03-1591
	T.C.B.
	Buncombe
	1½ Months


We acknowledge the holding of this Court in TA \s "In re J.L.K. COA03-421, 598 S.E.2d 387 (2004)" \c 1 \l "In re J.L.K. COA03-421, 598 S.E.2d 387 (2004)"

TA \s "In re J.L.K. COA03-421, 598 S.E.2d 387 (2004)" \c 1In re J.L.K., COA03-421, 598 S.E.2d 387 (2004), a case where the delay was 89 days from hearing to order.  We also acknowledge In re E.N.S., supra.  We ask the Court to consider whether letting any law go unenforced as shown in the above chart is good for North Carolina jurisprudence, or whether the reversal of one case, this one or any of the other pending cases, will cause orders to be timely entered.  We submit that orders will continue to be late until this Court says there is a serious penalty for disobeying the statute.  Two attorneys for a local Department of Social Services have specifically said as much.

We also point out that in our review of all Chapter 7B Termination and Abuse/Neglect/Dependency opinions of this court filed in 2004, that there were 21 cases in which the orders were timely entered:

	COA #
	In the Matter of
	County
	Time After Hearing

	02-1580
	T.S.M. (TPR)
	Wayne
	27 Days

	03-31
	D.M.H. (TPR)
	Burke
	13 Days

	03-62
	T.L.B. (Private TPR)
	Iredell
	30 Days

	03-346
	A.L.B., C.J.B., D.V.P., A.L.B. (Abuse/Neglect)
	Davie
	8 Days

	03-362
	M.A.E. (TPR)
	Caldwell
	1 Day

	03-441
	M.L. (TPR)
	Cleveland
	20 Days

	03-521
	J.R.A. (TPR)
	Rutherford
	7 Days

	03-569
	L.C., A.N. (TPR)
	Mecklenburg
	21 Days

	03-572
	D.S., M.N.S. (TPR)
	Meckenburg
	6 Days

	03-644
	C.B. (TPR)
	Wayne
	15 Days

	03-851
	R.L.C.H. (Dependency)
	Alamance
	25 Days

	03-1129
	A.F. (Perm. Plan)
	Catawba
	28 Days

	03-1326
	A.L., N.W. (TPR)
	Mecklenburg
	6 Days

	03-1439
	S.L.L. (TPR)
	Haywood
	10 Days

	03-1490
	D.L., A.L. (Perm. Plan)
	Iredell
	15 Days

	03-1530
	T.B. (TPR)
	Lee
	28 Days

	01-1707
	N.A.B. (TPR)
	Cumberland
	9 Days

	04-18
	F.M.L.W., F.J.S. (TPR)
	Wake
	30 Days

	04-186
	M.L.B. (TPR)
	Guilford
	8 Days

	04-412
	D.Q.W., T.A.W., Q.K.T., Q.M.T., J.K.M.T.
	Wake
	22 Days

	04-430
	A.D.H.
	Mecklenburg
	27 Days


Since there are many cases where the orders are timely, there should be no question that it is possible to obey and even exceed the statutory mandate.  Any claims by Departments of Social Services or Courts that the mandate is too difficult is negated by these timely entered orders.  We urge this Court to require obedience of the law.

In the two cited cases, In re J.L.K., and In re E.N.S., this court specifically denied the respondents’ request for relief because they failed to show prejudice.  We strongly contend that prejudice is no more required in this situation than any other situation where the Court fails to follow a “shall” mandate, the specific prejudice shown here is sufficient to require that the order be vacated.

Finally, there is an element of fundamental unfairness in holding an indigent parent, strictly, to harsh, rigid timelines and terminating a parent's rights for failure to meet deadlines, while at the same time holding that the government - - with its nearly infinite resources - - may ignore the mandate of a statute.  It is fundamentally unfair to call the government's failure to meet statutorily imposed deadlines "harmless error" and at the same time, to sever forever the right of a parent to have a relationship with her child because she could not meet deadlines imposed by that same government.

“A parent's interest in the accuracy and justice of the decision to terminate. . . her parental status is . . . a commanding one.”  Lassiter v. Dep’t of Social Serv. of Durham County, 452 U.S. 18, 27(1981).  Justice requires that this order be vacated.


CONCLUSIONtc \l1 "CONCLUSION
N.C. Gen. Stat. 7B-900 states:

[T]he initial approach should involve working with the juvenile and the juvenile's family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile.  Thus, the court should arrange for appropriate community-level services to be provided to the juvenile and the juvenile's family in order to strengthen the home situation.

The Chatham County Department of Social Services did not show that they complied with this directive.

While we submit that any one of the arguments above require that this Court reverse the order of the trial court, the sum all of the arguments show a manifest disregard for the due process rights of the respondent F.A.S.

This the 10th day of November, 2004.

Richard E. Jester

Attorney at Law 
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�  Time limits were added to orders upon adjudication and disposition, terminating of parental rights, and other orders,  requiring those orders to be entered within 30 days after completion of hearings.  These laws became effective January 1, 2002 and apply to all cases filed on or after that date.  See N.C. Gen. Stat. §§ 7B-807(b), 7B-905(a), 7B-906(d), 7B-907(c), 7B-1109(a), 7B-1109(e), 7B-1110(a).  


� Cases were taken from Official Court of Appeals Web Site.  Only cases where hearing date and date of entry of order are listed.  Several cases did not have sufficient information in the narrative to determine both dates.





