PAGE  
1

QUESTIONS PRESENTED

I. DID THE TRIAL COURT’S FAILURE TO ENTER AND REDUCE TO WRITING TIMELY ON ORDER, AS REQUIRED BY N.C.G.S. § 7B-1110(a) CONSTITUTE REVERSIBLE ERROR?

       ASSIGNMENT OF ERROR NO. 1.

       (Rpp. 46-57, 63-73, 102)

II.    WERE THE TRIAL COURT’S FINDINGS OF FACT NUMBERS 9(l),

       9(m), 9(n), 9(o), 9(q), 9(v), 11(d), ERRONEOUS AS THERE

       WAS INSUFFICIENT EVIDENCE TO SUPPORT THEM?

       ASSIGNMENTS OF ERROR NOS. 2,3,4,5,6,7,8.

       (Rpp. 51-55, 68-72, 102)

III.   WERE THE TRIAL COURT’S CONCLUSIONS OF LAW 3 and 4

       SUPPORTED BY SUFFICIENT EVIDENCE AND FINDINGS OF FACT?

       ASSIGNMENTS OF ERROR NOS. 9, 10.

       (Rpp. 55, 56, 72, 73, 102, 103).

STATEMENT OF THE CASE

     The Forsyth County Department of Social Services 

(hereinafter “DSS”) obtained non-secure custody of the juvenile 

on October 24, 2000, and filed a petition alleging neglect on 

that date (Rp. 11, 48).  The juvenile was adjudicated neglected 

on December 15, 2000, pursuant to an Order signed February 14,

2001 (Rpp. 17, 48).

     At a periodic review hearing on September 21, 2001, the 

Court ordered termination of the parents’ rights (Rp. 23).  A 

Petition to Terminate the Parental Rights of the parents was 

filed by the Department of Social Services on November 28, 2001 

(Rp. 10-25).

     The Court heard testimony on the Petition to Terminate 

Parental Rights on April 16, 2002, and April 18, 2002, the 

Honorable Lisa V.L. Menefee presiding.  By Order entered April 

18, 2002, and signed July 8, 2003, and amended the 28th day of 

July, 2003, the Trial Court terminated the rights of both 

parents (Rpp. 46-57, 63-73).

     The Appellant/Respondent father gave written Notice of 

Appeal on July 17, 2003, to the original Order and on July 29, 

2003, to the Amended Order (Rpp. 58,74).

     Motions by both Appellants to extend time to serve the 

Proposed Record on Appeal were granted and the Record on Appeal 

was filed March 5, 2004, and docketed March 11, 2004 (Rp. 1)  

The printed Record on Appeal was mailed to the parties on April 

5, 2004. 

     The Respondent father was incarcerated prior to and during 

all the events leading to the adjudication of neglect and the 

termination of his parental rights.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
     The Respondent/Appellant father gave written Notice of 

Appeal from the final judgment and Order of the Honorable Lisa 

V.L. Menefee, signed July 28, 2003.  The Court of Appeals has 

jurisdiction pursuant to N.C.G.S. § 7A-27(c)and §7B-1113.

STATEMENT OF FACTS
     The first referral to DSS on the juvenile and two siblings 

came in July of 1998, alleging inappropriate care and neglect 

(Tp. 24, Rp. 66).  This referral was not substantiated by DSS 

(Tp. 27).

     On March 30, 1999, another referral was received alleging 

inappropriate supervision and neglect, which was substantiated 

(Tp. 27).  A protection plan was entered into and the mother was 

referred to the Treatment Unit (Tp. 29).  That case was closed 

on October 25, 1999 (Tp. 32).  Nine days later on November 3, 

1999, another referral of inappropriate care and neglect was 

received and substantiated (Tpp. 32, 33; Rp. 66).

     The allegations were that the children were coming to 

school filthy, that there was no food or heat and that the 

children were running in the yard and street unsupervised 

(Tp.33).  The mother was referred to the Treatment program again 

to keep the family intact (Tp.34).  The treatment workers worked 

with the Respondent mother until June 13, 2000 (Tp. 34). The 

Respondent mother was offered and referred to various services 

(Rp 66, Tpp. 35, 40).  It was also discovered that the 

Respondent mother had been using marijuana steadily since age 16 

(Tp. 36; Rp. 66).

     On September 5, 2000, another referral alleging 

inappropriate care and neglect was received and substantiated by 

DSS (Tp. 37).  DSS obtained non-secure custody of the juvenile 

and his siblings and filed Petitions to terminate the parents’ 

parental rights on October 24, 2000 (Tp. 39; Rp. 65).

     The Petition alleged several grounds for terminating the 

parents’ rights to custody of their children (Rpp. 10-12).  The 

Respondent mother essentially did not comply with any of the 

various requirements to reunify with the juvenile and his 

siblings. (Tpp. 42-45).  She missed many visits, didn’t pay 

child support, did not maintain employment among other things 

(Tpp.46-49, 74, 93, 94).  The mother continued to smoke 

marijuana and failed to attend and/or complete many programs 

available (Tp. 62, 72, 73).  The Respondent father has been 

incarcerated since December 20, 1996, when the Respondent mother 

was pregnant with the juvenile K.L.J.  His sentence will end in 

November of 2006 (Tpp. 142, 163; Rp. 18).  The Respondent father 

has had monthly visitation with the juvenile (Tp. 105, 152; Rp. 

68).  The visits generally went well and the Respondent father 

acted appropriately with the minor child, with two exceptions; 

when the Respondent father was advised that a Termination of 

Parental Rights Petition was pending and one visit when the 

Respondent father was unprepared (Tpp. 153-156, 158, 258-260, 

356; Rp. 68).  The Respondent father showed up for every 

visitation and wanted to be at the visits (Tpp. 160, 161).

     The Respondent father wrote the juvenile as follows:

        (1) A letter on December 5, 2000;

        (2) A birthday card on April 20, 2001, which

            included $5.00;

        (3) On August 29, 2001, a note to the effect that 

            there would be a surprise for the child on the

            next visit;

        (4) On September 30, 2001, a note with the promise to 

            write;

        (5)  On October 29, 2001, an animal card with $2.00;

        (6)  On or before December 25, 2001, a card, $5.00,

             and a hand-made wallet (Tpp.106-112, 157-158, 205-

             8, 209-212, 215, 267; Rp. 68).

     The Respondent father completed 22 hours of parenting 

classes, obtained his GED equivalency, attended NA and AA, had 

classes in stress and anger management and changing his thinking 

pattern in order to avoid or diminish the risk of recidivism and 

was in honor grade, with no infractions (Tpp. 144, 194, 227-8, 

229, 253, 254, 255, 266; Rp. 69).

     Respondent father came up with a plan of guardianship and 

submitted several names as potential guardians (Tp. 147; Rp. 

69).  The individuals submitted as possible guardians/caretakers 

either were not approved as resources or were not able to take 

the juvenile for various reasons (Tpp. 147-149, 151, 263-265; 

Rp. 69).

     The Respondent father was not on work release, but worked 

at a mattress factory at Piedmont Correctional Institute where 

he earned anywhere from nine dollars ($9.00) to nearly fifteen 

dollars ($15.00) a week (Tp. 159).

     Respondent father wrote to the Governor of North Carolina 

to appeal for clemency due to his mother’s terminal illness and

the situation with the juvenile (Tp. 161).  He also completed a 

paternity test(Tp. 161). 

     The projected release date for Respondent father is 

November 4, 2006, although Respondent father testified that he 

would be released 9 months prior on a post-release supervision, 

which would be February 6, 2006 (Tpp. 192, 258).

ARGUMENTS

I.  THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY ITS FAILURE

    TO ENTER AND REDUCE TO WRITING AN ORDER IN THIS CASE AS

    REQUIRED BY N.C.G.S. § 7B-1110(a).

    ASSIGNMENT OF ERROR NO. 1

    (Rpp. 34-45, 46-59, 63-75).

    The second sentence of N.C.G.S. § 7B-1110(a), states as 

follows; “Any Order shall be reduced to writing, signed and 

entered no later than 30 days following the completion of the 

termination of parental rights hearing.” 

N.C.G.S. Section 7B-1110(a)(2001).

     In the instant case hearings pursuant to petitions to 

terminate the parental rights of the Respondent parents were 

held April 15, 2002, April 16, 2002, and April 18, 2002 (Rpp. 

34, 46, 63).  The first Order terminating the parents’ rights 

was entered and filed February 3, 2003, approximately 9½ 

months later (Rpp. 34, 44).  A second Order apparently 

changing the first Order, but not denominated an “Amended 

Order” was filed July 8, 2003 (Tpp. 46, 56).  This Order was 

filed almost 16 months after the hearings.  A third, “Amended 

Order” was filed 20 days later on July 28, 2003 (Rpp. 63, 73).  

Since the second Order was not denominated an Amended Order, 

it should not relate back to the date of the first Order and 

the Amended Order should only relate back to the second Order 

filing date.

     Use of the word “shall” in a statute is a mandatory 

directive to Trial Judges and failure of the Judge to comply 

with the statutory mandate is reversible error.  In the Matter 

of Eades,143 N.C. App. 712, 547 S.E. 2d 146 (2001), citing In re 

Walker, 83 N.C. App. 46, 47, 348 S.E. 

2d 823, 824(1986); In re Johnson, 76 N.C. App. 159, 331 S.E. 

2d 756 (1985); In re Wade, 67 N.C. App. 708, 313 S.E. 2d 862 

(1984); In re Mitchell, 87 N.C. App. 164, 359 S.E. 2d 

809(1987).

     In the case of In re Fuller, 144 N.C. App. 620, 548 S.E. 

2d 569 (2001), a termination of parental rights case, the 

Trial Court in contravention of the applicable statute 

(N.C.G.S.§ 713-1108(b)), did not appoint a Guardian Ad Litem 

for the minor child, where the Respondent father denied 

several of the material allegations in the petition.  Id at 

622.  Even though Respondent father failed to object at Trial to

the Trial Court’s failure to appoint a Guardian Ad Litem or to 

assign error to the Trial Court’s failure to follow the 

statute, this Court under its power pursuant to Rule 2 of the 

Rules of Appellate Procedure suspended the Appellate Rules and 

reversed the termination.  Id at 623.

     The Fuller Court determined that the statutory scheme was 

intended to preserve the best interest of the juvenile and 

should be followed.  Id at 622, 623.

     In the case sub judice, the Trial Court ignored the 

statutory scheme.  Although the Trial Court finds that 

N.C.G.S. § 7B-1100, states that the general purpose of the 

article is to recognize the necessity for any juvenile to have 

a permanent plan at the earliest possible age, the Trial Court 

takes approximately 16 months to produce an order (Rpp. 43, 

55, 72).  This cavalier violation of the statutes should not 

be countenanced by this Court.

     The Trial Court concludes that it is in the best interest 

of the juvenile to terminate the parental rights of the 

Respondent father citing the need to provide a permanent plan 

of care at the earliest possible age and the Respondent 

father’s inability to care for the minor child due to the 

fact he will not be released for approximately four years 

(Rpp. 72, 73).  Yet the Trial Court took 16 months of that 

time to prepare an Order.  If, as the Respondent father 

testified, he is released from prison in February, 2006, there 

may be little more than a year from the time a decision is 

reached in this case until his release.

     The case of Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 

16 (1978), was an action for alimony in which Defendant 

husband was served with process more than 30 days after the 

Summons had been issued.  The Cole court stated that since no 

extension of time was obtained, nor was Defendant served with 

an Alias or Pluries Summons, a Summons not served within the 

statutory period loses its validity and does not confer 

jurisdiction.  Id at 738.  Further the Cole court quoting City 

of Monroe v. Niven, 221 N.C. 362, 365, 20 S.E. 2d 311, 

313(1942), (quoting from Harrell v. Welstead, 206 N.C. 817, 

819, 175 S.E. 283(1934), stated, “’A nullity is a nullity, and 

out of nothing nothing comes.’”  Subsequent acts of the Court 

did not validate a void judgment.  Id at 738.  Likewise here, 

judgment issued 15 months after it was due should not be 

validated.

     See also Howell v. Haliburton, 22 N.C. App. 40, 205 S.E. 

2d 617(1974), a personal injury case in which Defendant did 

not respond to the Complaint, until there was an Entry of 

Default.  The Howell court in its discretion held that the 

Defendant did not show good cause to set the Order aside and 

that “rules which require responsive pleadings within a 

limited time serve important social goals, and a party should 

not be permitted to flout them with impunity.”

     This Court in the case of Wiseman v. Wiseman, 68 N.C. 

App. 252, 314 S.E. 2d 566 (1984), stated that the Rules of 

Appellate Procedure are mandatory and an appeal is subject to 

dismissal for failure to follow the rules. The Appellant in

Wiseman violated 

several rules in preparing the Record on Appeal and the Brief.

Id 

     As with the cases cited above, the pertinent statute in 

this case, with regard to the signing and entry of an Order, 

should not be disregarded with impunity.

II.  THE TRIAL COURTS’ FINDINGS OF FACT NUMBERS 9(l), 9(m),

     (9n), 9(o), 9(q), 9(v), 11(d) WERE ERRONEOUS AS THERE WAS

     INSUFFICIENT EVIDENCE TO SUPPORT THEM.

     ASSIGNMENTS OF ERROR NOS. 2,3,4,5,6,7,8,(Rpp. 68, 69, 70,

     72).

     The Respondent father was incarcerated in the North 

Carolina Department of Prisons at the time the minor juvenile 

was placed into the custody of the Forsyth County Department 

of Social Services.  The Respondent mother was pregnant with 

the juvenile at the time the petitions for neglect were filed 

and the minor child was taken into custody (Tpp. 142, 163; 

Rpp. 18, 68).  He was not alleged to have committed any of the 

acts of neglect alleged in the petition.

     The only ground for termination of the Respondent 

father’s parental rights found by the Trial court was willful 

abandonment of the juvenile for at least six months preceding 

the filing of the petition (Rp. 72).  Finding of fact number 

11(d) does not state that the six months were immediately 

(emphasis added) preceding the filing of the petition (Rp. 72).

     The Court in the case of In the Matter of the Adoption of 

Maynor, 38 N.C. App. 724, 248 S.E. 2d 875(1978), a case 

concerning a Respondent father who was incarcerated and found 

to have abandoned his son by the Superior Court of Robeson 

County, stated that, standing alone, the fact that a parent 

commits a crime which may result in incarceration is not

(emphasis added) sufficient to show a “’settled purpose to 

forego all parental duties’.”, quoting Pratt v. Bishop, 257 N.C. 

486, 501, 126 S.E. 2d 597, 608(1962).  

     In Maynor, the Respondent father lived with his wife and 

son until February, 1975, at which time he was incarcerated 

for a conviction of crime against nature.  The Respondent 

father thought that his son was living with his wife, until he 

was served with the petition in the case.  Supra at 725.  The 

petition to adopt in Maynor was filed January 30, 1976.  The 

Respondent father was eligible for parole in May, 1978, almost 

2½ years later.  Supra at 725.

     The Respondent father in Maynor filed an answer 

contesting the adoption of his son and denying that he had 

willfully abandoned his son.  He testified that he attempted 

to contact his son and had written to the Department of Social 

Services in Cumberland County to help him locate his son, but 

he had received no reply.  Supra at 725.  As with the father 

in the case sub judice, the father in Maynor was an honor 

prisoner.

     The Maynor Court enumerated many important considerations 

in determining whether abandonment has occurred.

     “’Abandonment imports any willful or intentional conduct 

on the part of the parent which evinces a settled purpose to 

forego all parental duties and relinquish all parental 

claims’.”  Supra at 726, quoting Pratt v. Bishop, 257 N.C. 

486, 501, 126 S.E. 2d 597, 608 (1962).  Willfulness is as 

significant an element of abandonment within the definition of 

G.S. Section 48-2, as it is of the crime of abandonment.  In 

re Adoption of Hoose, 243 N.C. 589, 594, 91 S.E. 2d 555, 

558(1956).  The word “willful” imports something more than an 

intention to do an act. It implies doing the act purposely and 

deliberately (emphasis added).  State v. Whitener, 93 N.C. 

590(1885).

     Here too, there is no evidence that the Respondent father 

ever manifested an intent by word or action to abandon his son 

or to forego all parental duties and relinquish all parental 

claims.  On the contrary he has consistently shown his love for 

the child and demonstrated his desire to parent the child (Tpp. 

157-158, 160-161, 205-208, 209-212, 215, 267; Rpp. 68, 70).  The 

Respondent father completed 22 hours of parenting classes, 

obtained his GED equivalency, attended NA and AA, had classes in 

stress and anger management and changing his thinking pattern in 

order to avoid or diminish the risk of recidivism and was in 

honor grade, with no infractions (Tpp. 144, 194, 227-8, 229, 

253-255, 266; Rp. 69).  He did all these things to be able to 

parent his son when he was released from prison.

     He also worked at a job in the prison factory in order to 

earn funds for his own use and to buy gifts for his son (Tp. 

159; Rpp. 68,70).

     In addition, the Respondent father developed a plan of 

guardianship and submitted numerous names of potential guardians 

(Tp. 147; Rp. 69).  For various reasons none of the individuals 

submitted by Respondent father was approved as a 

caretaker/guardian or they were not able to care for the 

juvenile (Tpp. 147-149, 151, 263-269; Rp. 69).  The Respondent 

father also wrote the Governor for clemency (Tp. 161).

     The only visit at which the father was unprepared was due 

to the fact he was not notified of the visit (Tp.155).  During 

the visits the Respondent father would get on the floor and play 

with his son, they would play with the various toys, watch a 

video and occasionally color (Tpp. 153-154).

     All the father’s actions demonstrate that he did not 

willfully abandon his son, nor purposely and deliberately forego 

his responsibilities to his son.

     The only findings that the Trial Court makes to support 

willful abandonment of his son by the Respondent father is that 

he didn’t write his son often enough, nor his son’s teachers to 

inquire about his son’s welfare and that he didn’t call his son 

(Rp. 69).  The Respondent father explained that he was writing 

letters to friends and relatives to find a guardian for his son.  

The Respondent father also worked a job at the prison each day 

of the week. (Tpp. 159, 195, 196, 212-214).

     The Social Worker, Ms. Lutman testified that she was “not 

certain that he would be permitted to” call the Foster parents 

to talk with his son or that he would be allowed to contact the 

Foster parents directly (Tp. 121).  Further, Appellant would 

submit that it is the Department of Social Services’ policy 

statewide that Respondent parents are not allowed to contact 

Foster parents to prevent harassment of the Foster parents and 

to prevent uncomfortable situations from arising between the 

Respondent parents and the Foster parents.

     Ms. Lutman never discussed with the Respondent father that 

he could talk with his son if he wanted to (Tp. 121).  Although 

Ms. Lutman testified that the Respondent father would be allowed 

permission to call her and she would accept a collect call, she 

has no way of knowing the prison procedures for obtaining 

permission to call and how he would know when she would be there 

to take a call and if he would be able to call her at a 

particular time (Tp. 121, 262, 263).

     As far as Respondent father not writing his son’s teachers, 

there was no way he could participate in any school programs or 

meet his son’s teachers.  Ms. Lutman kept him updated on his 

son’s progress in school (Tpp. 116, 117).  There was nothing to 

be gained by writing the teachers and to an individual earning 

$14.97 a week, even a $.37 stamp is an expense (Tp. 198).

     At the time of the initial adjudication of neglect on 

December, 2000, DSS wanted to be relieved of efforts to reunite 

the Respondent father with his son and were relieved of efforts 

to reunite the Respondent father and his son prior to the 

September 21, 2001, Review Hearing, so DSS never made any 

efforts to reunite the child with the Respondent father (Tpp. 

143, 144, 146).

     The Trial Court’s Findings of Fact are in conflict.  Finding of Fact number (10) states,

          “that since the father was incarcerated at the time 

          of the adjudication of neglect, the Court does not

          find any willfulness on his part to have left his son

          in foster care for a period of 12 months preceding the

          filing of this petition, as he was not in a position

          to correct those conditions” (Rp. 70).  

     The Court then turns around and states in Finding of Fact 

(11)(d) that he did not write often enough and for that sole 

reason finds willful abandonment of his son by Respondent father 

(Rp.72).  The father attended every visit, maintained contact by 

cards and letters and submitted a plan for the child’s care 

until the father’s release date from prison (Tpp. 160, 161; Rpp. 

68,69).

     This Court in In Matter of Adoption of Maynor, 38 N.C. App. 

724, 248 S.E. 2d 875(1978), held that the fact that a parent is 

incarcerated as the result of commission of a crime is not 

sufficient, standing alone to show a “’settled purpose to forego 

all parental duties.’”, quoting Pratt v. Bishop, supra.  The 

Maynor Court quoted In re Dinsmore, 36 N.C. App. 720, 245 S.E. 

2d 386 (1978), for the premise that, “The termination of 

parental rights is a grave and drastic step.” Supra at 727.  

Here, there appears to be no other reason for terminating the 

Respondent father’s parental rights other than the fact he is 

incarcerated.

     N.C.G.S. Section 7B-1111(a)(7) provides as follows:

          “(a)  The Court may terminate the parental rights upon

                a finding of one or more of the following: 

(7) The parent has willfully abandoned the juvenile

      for at least six consecutive months immediately

      (emphasis added)preceding the filing of the

      petition or motion,………….”

N.C.G.S. § 7B-1111(2003).

     In none of its Findings of Fact does the Trial Court 

specify that the alleged abandonment occurred for at least six 

consecutive months immediately preceding the filing of the 

petition, therefore rendering the Findings of Fact insufficient 

to support a Conclusion of Law that the Respondent father 

willfully abandoned his son pursuant to N.C.G.S. § 7B-

1111(a)(7). 

     As in Maynor, the Court in In the Matter of the Adoption of 

Cardo, 41 N.C. App. 503, 255 S.E. 2d 440(1979), quoted Pratt v. 

Bishop, Supra, for the proposition that, “abandonment imports 

any willful or intentional conduct on the part of the parent 

which evinces a settled purpose to forego all duties and 

relinquish all parental claims to the child.”  That was not 

shown in the instant case.  Another definition of abandonment is 

willful neglect and refusal to perform the natural and legal 

obligations of parental care and support.  Id at 507.  The Cardo 

Court reiterated the fact that the abandonment must be purposely 

and deliberately done.  Id.

     “If a parent withholds his presence, his love, his care, 

the opportunity to display filial affection and willfully 

neglects to lend support and maintenance, such parent 

relinquishes all parental claims and abandons the child.” Id at 

507, 508.  In the instant case the Respondent father withheld 

none of these things.

     The Trial Court in the instant case made no findings that 

support its conclusion that the father willfully abandoned the 

child.  The Trial Court made findings as to the number of 

letters the Respondent father wrote his son, but does not find 

that the failure to write more frequently is willful or was a 

purposeful and deliberate attempt to forego his parental 

responsibilities (Rpp. 68-70, 72).

     The Trial Court finds that the Respondent father has the 

income and means, but does not find what his income was during 

the relevant six month period immediately preceding the filing 

of the petition, nor his expenses for the same period of time, 

other than Respondent father’s expenses for Ibuprofen were $3.00 

per month (Rpp. 68, 72).  The Respondent father had expenses for 

hygiene products, cosmetic products, shampoo, toothpaste, stamps 

and cigarettes.  Respondent also had to buy his own drinks and 

pay $5.00 for doctor visits and $3.00 for visits to the nurse. 

(Tpp. 202, 203).  He also bought his son an AM/FM radio and a 

deck of cards and possibly some of the snacks at visits that 

were not included in the Trial Court’s Findings of Fact (Tpp. 

160, 205-208).  There would also be additional costs for writing 

paper and envelopes.

     In re Clark v. Jones, 67 N.C. App. 516, 313 S.E. 2d 284 

(1984), was a case where the Trial Court made no findings to 

support its conclusion that the Respondent mother’s failure to 

communicate was willful, as our Courts have defined that term.  

The Court in that case had found as fact that the Respondent 

mother made no attempt to communicate with her child during the 

relevant six month period.  That finding alone was insufficient 

to support the conclusion that the mother’s actions reflected 

“’a settled purpose and willful intent…….to relinquish all 

parental claims to the child.’”  The Clark v Jones Court noted 

that the record revealed that the Respondent mother introduced 

substantial evidence that her conduct in not communicating with 

her child was coerced and not willful.  Id at 518, 519.  The 

Trial Court made no Findings of Fact concerning this largely 

uncontradicted evidence which was critical to determining 

whether the Respondent mother had willfully abandoned her 

daughter.

     Here too, the Trial Court did not find that any of the 

father’s specific conduct was willful, as defined for 

abandonment, nor did the Trial court make findings that support 

its conclusions that the father willfully abandoned his son or 

that it is in the child’s best interest to terminate the 

Respondent father’s parental rights.

     See also, In the Matter of Yocum, 158 N.C. App. 198, 580 

S.E. 2d 399(2003), where Respondent father was incarcerated for 

a portion of the juvenile’s life, but never did the things that 

Respondent father in the instant case did, even when the 

Respondent father in Yocum was not incarcerated.

     The Court in In the Matter of McLemore, 139 N.C. App. 426, 

533 S.E. 2d 508 (2000), stated that in considering the statutory 

factor of willful abandonment the Court is required to consider, 

during the relevant six month period, the Respondent’s emotional 

contributions to the child.  In addressing the factor of 

emotional support, the Court must consider a Respondent’s 

display of “love, care and affection” for his child.  Id at 429, 

quoting Bost v. Van Nortwick, 117 N.C. App. 1, 18, 449 S.E. 2d 

911, 920-21(1994).  In the case sub judice, Defendant/Appellant

has demonstrated his love, care and affection over and over 

again during the relevant time period.  The Court’s Findings of 

Fact relating to the Respondent father’s actions in determining 

whether he willfully abandoned his son are not supported by 

sufficient evidence.

III.  THE TRIAL COURT’S CONCLUSIONS OF LAW THAT THERE ARE

      GROUNDS TO TERMINATE THE PARENTAL RIGHTS OF THE RESPONDENT

      FATHER PURSUANT TO N.C.G.S. § 7B-1111(a)(7) AND THAT IT IS

      IN THE BEST INTEREST OF THE MINOR CHILD TO TERMINATE THE

      RESPONDENT FATHER’S PARENTAL RIGHTS ARE ERRONEOUS AS THEY

      ARE NOT SUPPORTED BY SUFFICIENT EVIDENCE AND THE FINDINGS

      OF FACT.

      ASSIGNMENTS OF ERROR NOS. 9, 10

      (Rpp. 72, 73).

     For the reasons cited in Argument II Appellant submits that 

there is insufficient evidence to support the Trial Court’s 

conclusion and the Findings of Fact do not support the Trial 

Court’s conclusion that the Respondent father willfully 

abandoned his son pursuant to N.C.G.S.§ 7B-1111(a)(7).

     During the best interest portion of the hearing none of the 

DSS Workers who testified, nor the Guardian Ad Litem had ever 

talked with or had any contact with the Respondent father.  

Therefore none of them could say that the Respondent father 

could not provide a permanent stable home environment.  None of 

the witnesses testifying during the best interest phase of the 

termination hearing knew what the relationship was between the 

Respondent father and his son, nor did they know how father and 

son interacted, so they were unable to make a valid judgment as 

to what the juvenile’s best interest was. 

     The Guardian Ad Litem testified that the juvenile and his 

two siblings have a bond, care for each other and are close and 

that they should be placed together in the same home (Tpp. 431, 

432).  If the Respondent father’s parental rights are terminated 

and the three siblings are adopted by different families, it is 

likely they will not see each other again.

     If the Respondent father’s rights are not terminated, since 

he has had a relationship with the three children and the 

mother, it is likely there would still be some contact between 

the children.  On one occasion when the juvenile’s younger 

sibling attended a visitation, the Respondent father changed his 

diaper and played with him on the floor (Tp. 158).

     Since the evidence to support the grounds for terminating 

the Respondent father’s parental rights is insufficient and weak 

or nonexistent in the best interest phase, it would seem that 

DSS is only interested in letting the Foster parents adopt the 

children, as they think that will be a good environment for the 

children, but again they have no knowledge concerning the 

Respondent father.

     N.C.G.S. § 7B-1110, provides that the parents’ rights shall 

not be terminated, if the best interests of the child do not 

require termination.  In the instant case the best interests of 

the juvenile do not require termination of the Respondent 

father’s parental rights.

CONCLUSION
     Appellant/Respondent father respectfully prays the Court 

that the Trial Court’s judgment terminating his parental rights 

to his son be reversed.
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