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Questions Presented

I.  DID THE TRIAL COURT ERR IN DENYING THE FATHER’S MOTION TO BE DEPOSED BECAUSE OF HIS INCARCERATION AND INABILITY TO BE PRESENT FOR THE PROCEEDINGS?

II.  DID THE TRIAL COURT COMMIT REVERSIBLE ERROR AND PREJUDICE THE FATHER BY FAILING TO REDUCE ITS ORDER TERMINATING HIS PARENTAL RIGHTS TO WRITING WITHIN THE STATUTORY THIRTY-DAY TIME FRAME?




   


III.
DID THE TRIAL COURT ERR IN FINDING THAT IT WAS IN THE BEST INTERESTS OF THE CHILD TO TERMINATE THE FATHER’S PARENTAL RIGHTS WITHOUT PERMITTING THE FATHER AN OPPORTUNITY TO PRESENT HIS TESTIMONY?

Statement of the Case


On February 11, 2004 the mother filed summons and petition to terminate the parental rights of the respondent-father concerning the above-identified juvenile.  The petition was tried at the April 19, 2004 District Court Session before the Honorable Kyle D. Austin, District Court Judge Presiding.  After conducting an evidentiary hearing, Judge Austin found in open court that it was in the best interests of the juvenile to terminate the respondent-father’s parental rights on April 19, 2004.  The order was signed by Judge Austin on June 9, 2004 and filed with the trial court on June 9, 2004.  The defendant filed timely written notice of appeal on June 16, 2004.


The Record on Appeal was filed with the North Carolina Court of Appeals on June 10, 2005 and docketed with this Court on June 10, 2005.

Statement of the Facts


The facts relevant to this appeal are as follows:  The mother filed a petition against the father to terminate his parental rights on February 11, 2004.  Rpp. 2-7  The father filed a pro se answer on March 1, 2004 specifically denying many of the allegations raised in the petition. Rpp. 11-12  The father was found to be indigent and counsel was appointed for him on March 3, 2004.  Rp. 13  The father, through counsel, filed a written motion for funds to depose the father due to his being incarcerated in Tennessee and for a continuance of the hearing to allow time for the deposition on April 15, 2004.  Rpp. 22-23  The district court denied the father’s motions for funds for a deposition and for a continuance on April 19, 2004.  Tpp. 2-13  The court thereupon conducted the hearing and ordered that the father’s rights be terminated on April 19, 2004.  Tp. 68  The court thereafter reduced its order to writing and filed its termination order on June 9, 2004.  Rpp. 50-57

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Respondent-father Shawn L appeals this matter as of right after an adjudication in District Court that grounds exist to terminate his parental rights and a disposition that it would be in the best interest of his daughter to terminate his parental rights.   N.C. Gen. Stat. § 7A-27(c); N.C. Gen. Stat. § 7B-1113.

Argument

I.  THE TRIAL COURT ERRED IN DENYING THE FATHER’S MOTION TO BE DEPOSED BECAUSE OF HIS INCARCERATION AND INABILITY TO BE PRESENT FOR THE PROCEEDINGS.

Assignments of Error 3 and 5

Rpp. 28-36


The mother as petitioner was required to prove that grounds existed to terminate Shawn L’s parental rights by clear, cogent and convincing evidence.  In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995); In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820 (1992).  The statutory requirements set out in N.C. Gen. Stat. § 7B-1109(e) direct that the trial court “take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances. . .”  N.C. Gen. Stat. § 7B-1109(e).   This Court reviews the trial court’s findings of fact to determine whether they were based on clear, cogent and convincing evidence, and if so, whether the findings support the conclusion that grounds exist to justify termination.  In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  Neither the trial court nor the petitioner may rely on a unilateral declaration of termination by a parent nor likewise may it rely on a stipulation of a factual basis at the adjudication without taking evidence.  See In Re: Jurga, 123 N.C. App. 91, 472 S.E.2d 223 (1996)(statutorily established procedures for the termination of parental rights do not allow for a unilateral declaration of termination) 

In the case at bar, the father was incarcerated in Washington County, Tennessee at the time of the April 19, 2004 hearing, and his lawyer was unable to procure his attendance from the Tennessee Department of Correction.  Therefore, his trial attorney made a timely written motion on April 15, 2004 requesting a continuance of the case and funds to obtain his client’s deposition.  At the time of the requests, the proceeding was only 64 days old, it having been filed on February 11, 2004 and only 43 days from the date that the father was appointed trial counsel.  

While this Court has held that termination of an incarcerated individual’s parental rights does not automatically violate his state or federal constitutional rights, where the parent was not present but represented by counsel, fundamental fairness must be maintained in parental rights termination proceedings.  Additionally, the trial court must balance the factors set forth in Matthews v. Eldridge, 424 U.S. 319 (1976) and make specific findings and conclusions regarding the minimum requirements of fundamental fairness.  See In Re Murphy, 105 N.C. App. 651, 414 S.E.2d 396, aff’d, 332 N.C. 663, 422 S.E.2d 577 (1992).  As set forth in Santosky v. Kramer, 455 U.S. 745, 753 (1982), persons faced with “forced dissolution of their parental rights have a more critical need for procedural protection than do those resisting state intervention into ongoing family affairs.  When the state moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures,” which meet the rigors of the due process clause.
As specified in Eldridge, the three distinct factors which must be considered by the trial court are 1) the private interests affected by the proceeding, 2) the risk of error created by the state’s chosen procedure, and 3) the countervailing governmental interest supporting the use of the challenge procedure.  Eldridge, at 754; Lassiter v. Department of Social Services, 452 U.S. 18, reh’g denied, 453 U.S. 927 (1981).  

The court in Murphy held that a “parent’s absence from a termination proceeding is of similar import.”  Murphy at 654.  In the instant case, as in Murphy, the trial court failed to balance the Eldridge factors before summarily denying the father’s requests nor did the court make specific findings and conclusions regarding the minimum requirements of fundamental fairness.  Unlike Murphy, however, this father was not incarcerated for crimes against his child and he did deny several of the material allegations in the petition filed by the mother.  Denying him any means to present his side of the story, any means to present testimony in his own defense, is a denial of fundamental fairness.  The opportunity to be speak on one’s own behalf is a fundamental right.  These proceedings were only newly filed, and the father’s lawyer filed a timely motion in order to protect his client’s rights.  

Had the trial court analyzed this case according to the Eldridge factors, the court would have clearly found that the adjudication  could not properly go forward without the father having an opportunity to be heard and to present testimony—whether in person or by deposition. In Santosky, the United States Supreme Court held that: 

“It is plain beyond the need for multiple citation that a natural parent’s desire for and right to the companionship, care, custody, and management of his or her children is an interest far more precious than any property right . . . a parent’s interest in the accuracy and justice of the decision to terminate his or her parental status is, therefore, a commanding one.”  

Santosky, 455 U.S. at 758-759.


The first Eldridge factor being heavily weighted in favor of parents in a termination proceeding, “determination of whether a respondent’s federal due process rights have been violated turns upon the second Eldridge factor, risk of error created by the state’s procedure.”  Murphy at 655.  In this case, the risk of error created by denying the father’s request to be deposed was overwhelming. In contrast to Murphy, the father here in his pro se answer denied point by point the allegations made by the mother in her petition. The only real means by which this father could defend himself was to be able to present his side of the story.  This was denied him.  


Yet section 7B-1109(d) specifically authorizes the trial court for good cause to continue a hearing within ninety (90) days of the petition “to allow the parties to conduct expeditious discovery, or to receive any other information needed in the best interests of the juvenile.”  N.C. Gen. Stat. § 7B-1109(d).  The taking of the father’s deposition, while there would certainly be a cost born by the State, would not substantially delay the proceedings.  In fact, the trial court could well have proceeded to take evidence on April 19, 2004 and continue the matter to permit the taking of the father’s deposition and set a date within the 90 day statutory time frame.  There was ample time to allow this to happen, and the statute specifically authorizes a continuance for the parties to undertake expeditious discovery upon only a showing of good cause.  The father had already been found to be indigent by the court. The taking of his deposition was a cost and time effective means of protecting all of the parties’ interest in a timely resolution of the case while at the same time protecting the father’s right to defend himself and protecting the integrity of proceeding itself. 


While the father had the means, through his attorney, to confront and cross-examine all of the witnesses called by the mother, he was not afforded the opportunity to testify.  This denial seriously undermines the adversarial nature of the trial proceedings and the trial court had no opportunity to evaluate the father’s credibility against the mother’s.  Our courts have long recognized that a parent in a termination of parental rights proceeding must have the right to confront and cross-examine witnesses.  Davis v. Wyche, 224 N.C. 746, 32 S.E. 2d 358 (1944), In Re Barkley, 61 N.C. App. 270, 300 S.E. 2d 715 (1983).  A parent must also be afforded the opportunity to speak in his own defense.  The cases above require that where a parent is absent for a termination proceeding and the adversarial nature of the proceeding is preserved by allowing counsel to cross-examine witnesses, with the questions and answers being recorded, the parent must still prevail upon appeal if actual prejudice is shown. Here, the father denied the allegations raised by the mother in her petition, and he requested an opportunity to be deposed so that his testimony could be considered by the trial court.  This father was not seeking any extended delay in the proceedings, merely an opportunity for the Court to consider what he had to say before rendering its decision.  

 
Shawn L respectfully asserts that the process before the trial court was fundamentally unfair and that prejudice has occurred because he could not adequately present a defense to the allegations without being permitted to present sworn testimony by some means before the trial court entered its ruling.

II.  THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND PREJUDICED THE FATHER BY FAILING TO REDUCE ITS ORDER TERMINATING HIS PARENTAL RIGHTS TO WRITING WITHIN THE STATUTORY THIRTY DAY TIME FRAME.

Assignments of Error 7, 10, 11, 13 and 17

     Rpp. 1, 34 and 50-57

     Tpp. 2-13, 18, 21


The trial court denied the father’s motion for a continuance and request for funds to take his deposition on April 19, 2004 even though the petition was only filed on February 11, 2004, 68 days later, and Section 7B-1109(d) specifically authorizes the trial court for good cause to continue a hearing within ninety (90) days of the petition for good cause “to receive additional evidence including reports or assessments that the court has requested, to allow the parties to conduct expeditious discovery, or to receive any other information needed in the best interests of the juvenile.”  N.C. Gen. Stat. § 7B-1109(d)


This Court has not previously found prejudice to exist from this short of a time violation however, it has strongly cautioned against the practice as it defeats the obvious statutory purpose of expeditious resolution of these cases.  See In the matter of BM, MM, AnM, and AlM, __N.C. App. __, 607 S.E.2d 698, 702 (2005); see also, In Re: LEB and KTB, __ N.C. App. __, __S.E.2d __ (COA04-463, April 5, 2005), disc. rev. denied, __ N.C. __, __ S.E.2d __ (218P05, May 17, 2005).  Here the trial court abused its discretion in denying the father’s timely filed motion to continue for one of the enumerated statutory bases—expeditious discovery—presumably so as not to delay the proceedings and then it was 20 days late in reducing it order to writing. Under these circumstances and given the minor delay requested by the father and the importance of these proceedings to him and to his child, the trial court’s actions were arbitrary and capricious.

III.
THE TRIAL COURT ERRED IN FINDING THAT IT WAS IN THE BEST INTERESTS OF THE CHILD TO TERMINATE THE FATHER’S PARENTAL RIGHTS WITHOUT PERMITTING THE FATHER AN OPPORTUNITY TO PRESENT HIS TESTIMONY.


Assignments of Error 3 and 10

Rp. 57


After the trial court determined that grounds existed to terminate Shawn L’s parental rights, the trial court next had to determine whether it would be in the best interest of the minor child to terminate his rights.  N.C. Gen. Stat. § 7B-1110 (b).  This Court reviews the holding at the disposition stage for an abuse of the trial judge’s discretion.  Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994).



For the reasons set forth above, the trial court’s failure to give the father an opportunity to be heard and to testify in his own defense concerning the allegations contained in the mother’s petition violated his due process rights and undermines confidence in the proceedings.  The trial court’s failure to permit the father an opportunity to be heard was not in his daughter’s best interests, and the court abused its discretion in finding termination of the father’s parental rights to be in her best interests based solely on evidence presented by the mother.

Conclusion


For all the foregoing, Shawn L respectfully requests that this Court reverse the decision of the trial court and find that there is insufficient evidence to terminate his parental rights and to find that it would not be in his child’s best interests to terminate his parental rights.  In the alternative, the father prays that this Court reverse and remand this matter for a new hearing for the failure of the trial court to grant funds and an opportunity to depose the father so that he might present testimony in his own defense.


Respectfully submitted, this the 21st day of July, 2005.
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