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Statement of the Case

The Mecklenburg County Department of Social Services [hereinafter referred to as “DSS”], removed the three children at issue in this appeal and several of Ms. Hardin’s other children who have now reached majority from her care on December 5, 2003.  The children at issue in this appeal are Ms. Hardin’s daughter, J.Z.M., born in January 2002, and her sons, R.O.M., born in June 1999, and R.D.M., born in June 2003.  These children all have the same father, Walter M.  R pp. 2, 6  Their older brother, D.T.F., has a different father.  R pp. 71-76
On February 3, 2004, the trial court adjudicated the three children at issue in this appeal and the other children to be neglected and dependent juveniles.  R pp. 27-31  Ms. Hardin and DSS mediated the petition and came to an agreement.  The trial court incorporated Ms. Hardin’s mediated agreement at the adjudication hearing.  R pp. 27-37  
The trial court held review hearings on April 27, 2004 and August 2, 2004.  On November 1, 2004, the trial court held a permanency planning hearing for J.Z.M., R.O.M. and R.D.M.  R pp. 44-47  The trial court ceased efforts to reunify the children with their mother.  The trial court further changed the permanent plan for the young children at issue here to adoption.  Id.  The trial court changed the permanent plan for D.T.F. to adoption on March 5, 2005.  R pp. 71-76  
DSS filed the petitions to terminate Ms. Hardin’s parental rights with respect to J.Z.M., R.O.M., and R.D.M. on January 10, 2005.  She was served on January 17, 2005.  R pp. 98-103, 104-109, 110-115  The father, Walter M., was served by publication beginning August 26, 2005.  R p. 121
After the March 1, 2005 order changing the permanent plan to adoption, DSS filed the petition to terminate Ms. Hardin’s parental rights to D.T.F. on March 17, 2005.  Ms. Hardin was served on March 29, 2005.  R pp. 91-96  His father was served by publication starting April 8, 2005.  R p. 121  The termination hearing for all four children was scheduled for the first time on October 27, 2005.  R p. 116
The termination hearing was continued from the October 27, 2005 session because the trial court did not have time to reach the matter.  It was rescheduled for January 27, 2006.  R p. 117  The matter was continued again from January 27, 2006 to March 7, 2006 on motion of DSS because the DSS case worker was on parental leave and her supervisor was not available to testify.  R pp. 118-120
The termination hearing heard before the Honorable Louis A. Trosch, Jr., District Court Judge, at the March 7, 2006 Session of Juvenile Court in Mecklenburg County, North Carolina.  The trial court found that grounds existed to terminate the parental rights of both parents with respect to the three children at issue in this appeal and to Ms. Hardin’s older son, D.T.F.  The trial court determined that it was in the best interest of the three children at issue in this appeal to terminate their parental rights.  The trial court failed to find, however, that it was in the best interest of D.T.F. for Ms. Hardin’s parental rights to be terminated.  R pp. 121-128
 

The order terminating the parental rights of all parties to the three children involved in this appeal was signed on April 18, 2006, more than 30 days after the March 7, 2006 hearing.  R pp. 121-128
  Ms. Hardin filed her Notices of Appeal the very next day.  R pp. 155, 156, 157.  Walter M. did not appeal the trial court’s order terminating his parental rights. 
On July 3, 2007, the North Carolina Court of Appeals reversed the trial court’s order terminating Ms. Hardin’s parental rights.  The Court held that the trial court erred in failing to hold the initial hearing on the termination petition within the mandated time period and that Ms. Hardin was prejudiced by the egregious delay.  Slip op. at 1-6  Judge Steelman dissented from the Court’s opinion, finding that Ms. Hardin did not show prejudice sufficient to warrant reversal.  Slip op. at 8-11  Judge Levinson concurred in the Court’s holding by separate opinion.  Slip Op. at 12-13  
Both DSS and the Guardian ad Litem [hereinafter referred to as “GAL”] appealed the Court of Appeals decision pursuant to North Carolina General Statute § 7A-30(2).  Neither party filed a petition for discretionary review.
Statement of the Facts

At the time of the hearing to terminate her parental rights, Pauline Hardin was the mother of 9 children, ranging in age from 21 years old to one year old.  Three of her children, including her one year old baby daughter S.S., were living with her then.  T pp. 42, 59   Ms. Hardin had lived at the same residence for two years.  She continued to work at Burger King, as she had for the past decade.  Id.  
DSS had been involved with Ms. Hardin and her children on and off for several years.  In December 2003, DSS filed a petition alleging that the seven minor children Ms. Hardin had at that time were dependent and neglected.  R pp. 12-14  At the review hearing on April 27, 2004, the trial court found that Ms. Hardin had maintained her job and housing and was actively involved with her children’s appointments.  R p. 39  At the August 2, 2004 review hearing, the trial court noted that Ms. Hardin still needed to be in therapy and complete the Parenting Capacity evaluation.  R p. 42  The trial court ordered that the three youngest children at issue here be placed in a foster-to-adopt home.   Reunification remained a goal, concurrently with termination of parental rights.  Throughout the time DSS was involved, Ms. Hardin visited her children regularly and interacted with them well.  R pp. 42-43, 54  She had been able to work with her employer to participate in the appointments for her children.  R p. 56
Ms. Hardin gave birth to a baby girl, S.S., on October 22, 2005.  She did not notify DSS or any other service providers that she was pregnant because she was concerned DSS would take this child.  She notified her case worker on October 25, 2006.  S.S. was born healthy, with no alcohol or drugs in her system.  R p. 69  S.S., who was then one, was living with Ms. Hardin at the time of the hearing to terminate her parental rights.  T p. 42
On November 1, 2004, days after S.S. was born, the trial court conducted the permanent planning hearing.  The trial court was disturbed by Ms. Hardin’s failure to tell her caseworker about her pregnancy and her attempts to hide her pregnancy.  The trial court ordered that reunification efforts cease and ordered that the permanent plan for R.D.M., R.O.M., and J.Z.M. be adoption.  R pp. 44-47  The trial court ordered that Ms. Hardin and her children no longer visit each other. 
Before Ms. Hardin gave birth to S.S., she was, pursuant to court order, participating in the NOVA program.  She had completed Phase 1, which consisted of 25 weekly sessions.  Ms. Harding worked well in her group.   She was to start Phase 2, consisting of monthly sessions for aftercare, when she gave birth to S.S.  Ms. Hardin explained that she had hid her pregnancy because she was afraid she would lose the baby to DSS.    T pp. 9, 10, 14, 15  The NOVA program terminated Ms. Hardin and refused to allow her to complete Phase 2 after learning of S.S.  Ms. Hardin made several efforts to be reinstated, but NOVA would not allow it.  T p. 13  
Sixteen months after the trial court ordered that adoption be the plan for R.D.M., R.O.M., and J.Z.M., the trial court held the hearing on the petitions to terminate Ms. Hardin’s parental rights.  The trial court found that Ms. Hardin had, as ordered, completed the FIRST program, obtained housing, maintained her employment and attended virtually all visits afforded to her.  R p. 125, Finding of Fact 10  The trial court found that Ms. Hardin did not earnestly follow through with the recommendations in her parenting evaluation.  The trial court found two grounds existed for terminating her parental rights.  The court further found that it was in the best interest to terminate her parental rights to her daughter, J.Z.M. and to her sons, R.D.M. and R.O.M.  R pp. 127-128
Argument

I.
THE COURT OF APPEALS CORRECTLY HELD THAT HOLDING THE TERMINATION HEARING SO FAR BEYOND THE STATUTORILY REQUIRED TIME LINES IN THIS CASE CONSTITUTED EGREGIOUS DELAY.

In vacating the order terminating Ms. Hardin’s parental rights, the Court of Appeals recognized that “’a trial court’s violation of statutory time lines in a juvenile case is not reversible error per se’”.  Slip op. at 3, quoting In re S.N.H., 177 N.C. App. 82, 86, 627 S.E.2d 510, 513 (2006) and In re C.J.B., 171 N.C. App. 132, 614 S.E.2d 368 (2005).  Instead, the Court of Appeals acknowledged that the complaining party must show prejudice sufficient to require reversal.  Slip op. at 3  The Court of Appeals held that holding the termination hearing 420 days after filing the petitions and 330 days after the statutory deadline constituted “an egregious violation of both N.C.G.S. § 7B-1109(a) and § 7B-1109(d)”.  Slip op. at 5  The Court of Appeals further held that Ms. Hardin set “forth with specificity exactly how she was prejudiced by the failure of the trial court to comport with the statutory mandate as to holding the initial adjudicatory hearing on a petition to terminate parental rights”.  Slip op at 5-6  Because the mother showed prejudice from the delay, the Court of Appeals vacated the termination order.

In the dissent, Judge Steelman acknowledges that the Court’s opinion correctly recognizes that a violation of a statutory time line is not reversible error per se.  However, the dissent argues that the Court of Appeals found “prejudice in this case based solely upon the length of delay, with no analysis of the prejudice asserted by the respondent-mother”.  Slip op. at 8-9   In recognizing that this “appeal must be decided upon whether respondent-mother has shown sufficient prejudice as a result of the delay to merit reversal”, the dissent “would hold that she has not”.  Slip op. at 9

The dissent concedes that the termination hearing was not timely held, but excuses the delays because the fathers were not served with the termination petitions for some time.  The dissent further excuses the delay caused by continuances due to a crowded court docket and due to the parental leave of the social worker.  Slip op. at 8  Moreover, the dissent argues that Ms. Hardin was not prejudiced by the delay because it gave the mother more time to correct the domestic violence and substance abuse problems that initially led to DSS removing her children.  Slip op at 9-10       
A.
The delay in holding the termination hearing is not excused by the unreasonable failure to serve Walter M. in a timely manner.
North Carolina’s termination provisions do contain statutory time lines that recognize the “streamlined” nature of termination proceedings.  In the Matter of:  R.T.W., 359 N.C. 539, 614 S.E.2d 489 (2005).  The timelines regarding holding the termination adjudicatory hearing are most at issue here.  Specifically, the adjudicatory hearing “shall” be held no later than 90 days from the filing of the petition.  N.C. Gen. Stat. § 7B-1109(a).  The trial court may continue the adjudication hearing for up to 90 days for good cause shown “to receive additional evidence including any reports or assessments that the court has requested, to allow the parties to conduct expeditious discovery, or to receive any other information needed in the best interests of the juvenile”.  N.C. Gen. Stat. § 7B-1109(d).  The trial court may grant a continuance that extends beyond 90 days from the date of the termination petition only in “extraordinary circumstances when necessary for the proper administration of justice, and the court shall issue a written order stating the grounds for granting the continuance”.  Id.  
The dissent is incorrect in excusing the extraordinary delays in holding Ms. Hardin’s termination hearing.  Indeed, as the Court of Appeals found, the delay in this case was egregious. 

The petitions seeking to terminate Ms. Hardin’s parental rights to J.Z.M., R.O.M. and R.D.M. were filed on January 10, 2005, and she was served soon thereafter on January 17, 2005.  R pp. 98-103, 104-109, 110-115  By statute, the adjudication hearing was required to have been held by April 11, 2005.  By that time, however, DSS had not even started the process of serving the father of these three children, Walter M., by publication.  DSS did not start that process until August 26, 2005, more than seven months after the petitions were filed  R p. 121  
In contrast, the trial court changed the permanent plan for D.T.F. to adoption on March 1, 2005.  R pp. 71-76  DSS promptly filed the termination petition on March 17, 2005.  R pp. 93-97  Ms. Hardin was served on March 29, 2005.  R pp. 91-92  DSS started the process to serve D.T.F.’s father by publication on April 8, 2005, less than one month after filing the termination petition.
Although the dissent excuses the delay because in holding the termination because the fathers were not served, neither the dissent, DSS nor the GAL offer any possible justification as to why DSS waited to start the publication process for Walter M. for well over seven months.  DSS argues in its brief that it could not hold the termination hearing until the fathers were served to best use judicial resources.  DSS brief at 13  There is no reason why DSS could not have begun the publication process within a month of filing the petition, as it did for D.T.F.  Likewise, there is no reason why DSS should not have started the publication process for Walter M. at least by April 8, 2005 when it started the process for D.T.F.’s father.   

A further reason that the delay in holding the termination hearing attributable to DSS’s failure to attempt to obtain service was not excusable is because DSS was not required to issue summons and obtain service on Walter M. personally under North Carolina Rule of Civil Procedure 4 at all.  Instead, DSS had the option to either file a new petition or either file a motion to terminate parental rights pursuant to N.C. Gen. Stat. § 7B-1102(a).  Had DSS filed a motion instead of a new petition, it could have served the fathers by service on their attorneys in accord with North Carolina Rule of Civil Procedure 5.  N.C. Gen. Stat. § 7B-1102(b).  
DSS filed the original abuse/neglect/dependency petition in the underlying custody case on December 5, 2003.  R pp. 12-18  Walter M. was personally served with that petition on December 20, 2003.  R p. 27  DSS could serve him through his attorney in a termination motion for two years after the “date of the original action” on December 5, 2003.  N.C. Gen. Stat. § 7B-1102(b)(c).  Therefore, DSS had until December 2005 to obtain service over Walter M. simply by serving his attorney instead of filing a new petition and eventually serving Walter M. by publication.  

When the trial court changed the permanent plan for J.Z.M., R.O.M. and R.D.M. to adoption and termination of parental rights on November 1, 2004, the trial court found that although Walter M. had attended the first two court hearings, “he has not attended court since that time”.  R p. 46, Finding of Fact 11  Although DSS was aware that Walter M. was not involved and could have obtained service by serving his attorney, instead, DSS filed a new termination petition and did not even begin the process to serve him by publication for over seven months after DSS filed the termination petitions.      
The failure to comply with the statutory requirement in N.C. Gen. Stat. § 7B-1109(a) that the termination hearing be held “no later than 90 days from the filing of the petition or motion” is not excused by the unreasonable length of time in seeking to serve Walter M. by publication.
B.
The delays caused by continuances obtained after the initial scheduled hearing date do not excuse the failure to hold the termination hearing timely.

Just as the dissent attempts to excuse the delay in holding the termination hearing due to service difficulties fail, the dissent’s attempts to excuse the delay based on the continuances obtained after the first date scheduled for the termination hearing must fail.  Slip op. at 8  Both DSS and the GAL also attempt to excuse the delays from the original October 27, 2005 hearing date to the actual hearing date of March 7, 2006 by arguing that the continuances in this case were properly granted.  DSS brief at 13-14, GAL brief at 14-16
A trial court is allowed to continue a termination hearing more than 90 days after the initial petition (here, after April 11, 2005) “only in extraordinary circumstances when necessary for the proper administration of justice, and the court shall issue a written order stating the grounds for granting the continuance”.  N.C. Gen. Stat. § 7B-1109(d)  
The trial court did sign a written order continuing the termination hearing from October 27, 2005 to January 27, 2006.  R p. 117  The trial court makes no explicit finding of extraordinary circumstances.  The trial court does find that the attorney for one of the fathers moved to continue the matter because his client was not brought over from the Mecklenburg County Jail.  The trial court further noted that the court did not have time to hear the matter that day due to other matters on the calendar.  Id.

The failure to hold the hearing on October 27, 2005 because one of the fathers was not brought over from the jail in the same county cannot be considered extraordinary circumstances.  Law enforcement officials should have been able to transport him to court if ordered by the court.  There is no indication of what the other matters were on the court’s calendar that day or whether they included matters as far behind the statutory time lines as this matter.  Assuming, however, that the court’s calendar that day constituted extraordinary circumstances sufficient to continue the hearing, there is nothing to support continuing the hearing for yet another three months – from October 27, 2005 to January 27, 2006.  
The termination hearing was also not held on January 27, 2006.  DSS moved on January 26, 2006 to continue the hearing because the social worker was on parental leave and the supervisor who had planned to testify on her behalf had an unexpected family emergency.  R p. 118  Despite the clear requirement that the trial court issue a written order stating the grounds for continuing a termination hearing, there is no order by the trial court.  Assuming again that the parental leave and family emergency constitute extraordinary circumstances, again, there is no explanation for continuing the matter to March 7, 2006 – 39 days later.
The purpose of the statutory timelines is to allow continuances only in limited occasions and only for a limited time.  The dissent is incorrect that the continuances in this matter excused the delays.  Even if extraordinary circumstances existed, the length of the further delays was unreasonable given that the termination hearing should have been held no later than April 11, 2005.

II.
THE COURT OF APPEALS PROPERLY FOUND PREJUDICE SUFFICIENT TO REVERSE THE TRIAL COURT’S ORDER TERMINATING MS. HARDIN’S PARENTAL RIGHTS AND DID NOT REVERSE THE TRIAL COURT’S ORDER SOLELY BECAUSE THE HEARING WAS HELD OUTSIDE THE STATUTORY TIME PERIODS.
A.
The Concurring Opinion
Both DSS and the GAL argue in their briefs that Ms. Hardin failed to show sufficient prejudice.  As set out more fully in the mother’s Motion to Strike, DSS and the GAL have attempted to obtain this Court’s review on this issue improperly.  North Carolina General Statute § 7A-30(2), under which both DSS and the GAL appealed to this Court, allows an appeal only for issues raised in a dissenting opinion.  Judge Levinson did not join the dissenting opinion, but concurred in the result of the Court of Appeals’ decision.  Likewise, the dissent does not join in or even cite to the concurring opinion in setting out the basis of its dissent.

If DSS and the GAL wanted this Court to review the issues raised by the concurring opinion in this case, it should have petitioned this Court for discretionary review on those issues.  Had it petitioned the Court, Ms. Hardin would have had an opportunity to respond prior to this Court deciding whether to review those issues.  If this Court allowed discretionary review, then it would be appropriate to brief these issues.  By seeking to obtain this Court’s review through the automatic appeal provided by N.C. Gen. Stat. § 7A-30(2) instead of seeking discretionary review, DSS and the GAL have attempted to short cut the process.

For these reasons and the reasons set forth in her Motion to Strike, Ms. Hardin respectfully requests that this Court disregard the arguments in the DSS and GAL briefs that purport to appeal on the basis of Judge Levinson’s concurrence that are not also referenced in dissent.  Specifically, Ms. Hardin requests that this Court disregard Argument 2 in the GAL’s New Brief (pages 16-23) and Argument B of DSS’ New Brief (pages 23 to 27) as well as its argument in Argument Section B relying on pages 16-18 adopting the J.N.S. concurrence definition of prejudice.      

B.
The Court of Appeals properly found that Ms. Hardin was prejudiced by the delays in the initial scheduling and continuances of the termination hearing.
The dissent states the Court of Appeals found “prejudice in this case based solely upon the length of the delay, with no analysis of the prejudice asserted by respondent-mother”.  Slip op at 9  The dissent further states that “[r]espondent mother has not showed prejudice that would support reversal in this matter”.  Slip op. at 11

The dissent is incorrect that the Court of Appeals reversed the trial court’s order solely based on the egregious delay in holding the termination hearing.  Instead, the Court of Appeals held that “respondent sets forth with specificity exactly how she was prejudiced by the failure of the trial court to comport with the statutory mandate as to holding the initial adjudicatory hearing on a petition to terminate parental rights”.  Slip op. at 5-6

The Court of Appeals’ decision recognized that the Court’s prior cases repeatedly required a showing of prejudice to reverse based on violations of the statutory time lines.  This Court has also upheld this interpretation.  See In re C.L.C., 171 N.C. App. 438, 443, 615 S.E.2d 704, 707 (2005), aff’d per curiam in part and disc. rev. improvidently allowed in part, 360 N.C. 475, 628 S.E.2d 760 (2006).
  The Court of Appeals’ decision here also recognized that under prior case law, “this Court ‘has gravitated towards a pattern resembling a per se rule of reversal in all cases wherein the delay was approximately six months or longer.’”  Slip op. at 3, quoting In re J.N.S., ___ N.C. App. ___, ___, 637 S.E.2d 914, 918 (2006)(Levinson, J., concurring). 

The Court of Appeals’ decision in this case correctly recognized that the Court of Appeals has repeatedly held that the longer the length of the delay in following the statutory time lines, the more likely it is that sufficient prejudice exists.  See In re D.M.M., 179 N.C. App. 383, 633 S.E.2d 715 (2006)(reversing when the combined delay in holding the termination hearing over a year late and entering the termination order over seven months late and recognizing other cases holding that the longer the delay, the more likely prejudice will be readily apparent); In re S.N.H., 177 N.C. App. 82, 86, 627 S.E.2d 510, 513-14 (2006);  In the Matter of D.S., 177 N.C. App. 136, 628 S.E.2d 31 (2006)(finding prejudice when order not reduced to writing for seven months);  In the Matter of O.S.W., 175 N.C. App. 414, 623 S.E.2d 349 (2006) (finding sufficient prejudice when order entered six months after hearing); In re C.J.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 370 (2005); In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005) (order entered 180 days after hearing “highly prejudicial”);  In re T.W., 173 N.C. App. 153, 617 S.E.2d 702 (2005) (holding that “at more than ten times the permissible time for entry of the order, the need to show prejudice here is necessarily diminished exponentially’; in addition, the parent was not able to visit or bond with the child in any manner during this time); In re T.L.T., 170 N.C. App. 430, 612 S.E.2d 436 (2005)(prejudice shown in seven month delay); In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387, disc. rev. denied, 359 N.C. 68, 607 S.E.2d 698 (2004)(holding that the longer the delay past the 30-day deadline for entering an order, the more likely prejudice will be readily apparent).

Although delay may be more apparent when the delay is very long and there are no good reasons for the delay, the Court of Appeals did not reverse the trial court’s order in this case due to the delays alone.  Instead, the Court found that Ms. Hardin was prejudiced.  In particular, although Ms. Hardin had been involved with her children and visited with them at almost every opportunity while they were in DSS’ custody, the trial court ceased all visitation between Ms. Hardin and J.Z.M., R.D.M., and R.O.M. on November 1, 2004.  Because the hearing was not scheduled properly and continued for long periods of time, the Court of Appeals held that the “egregious delay in conducting the hearing in this matter constituted a de facto termination of her parental rights fourteen months prior to the matter actually coming before the trial court.  For fourteen months, respondent was denied the company and familial relationship with her children solely through the inaction of petitioner and the trial court”.  Slip op. at 6    

The dissent disagreed, stating that the delay in fact benefited Ms. Hardin by allowing her additional time to address the problems of domestic violence of substance abuse that caused DSS to remove her children.  DSS and the GAL also argue that the delay benefited Ms. Hardin instead of prejudicing her, citing In re C.M., ___ N.C. App. ___, 644 S.E.2d 630 (COA07-16, June 5, 2007).

While significant delays in scheduling and conducting the termination hearing may benefit a parent in some situations, the long delays clearly did not benefit Ms. Hardin.  Sixteen months after the trial court ceased reunification efforts, the court held the termination hearing.  The trial court found that Ms. Hardin had, as ordered, completed the FIRST program, obtained housing, maintained her employment and “attended virtually all the visits afforded her”.  R p. 125, Finding of Fact 10  The trial court also found that she had completed Phase 1 of the NOVA program, an intense 25 week program.  NOVA terminated Ms. Hardin prior to Phase 2, which consisted of monthly sessions for aftercare.  T pp. 9, 10, 14, 15  NOVA terminated Ms. Hardin after learning that Ms. Hardin had just given birth to her daughter S.S., her ninth child, and had hid her pregnancy for fear DSS would take that child.  Although Ms. Hardin repeatedly asked to be reinstated, NOVA would not accept her again because of her lack of honesty regarding S.S.  T p. 13, R p. 125, Finding of Fact 12

The trial court had previously changed the permanent plan for J.Z.M., R.D.M. and R.O.M. from reunification with Ms. Hardin to termination of parental rights on November 1, 2004 because of her dishonesty in hiding her pregnancy with S.S.  R p. 45  S.S. was born just days before this hearing in late October, 2004.  

At the time of the termination hearing, there was no evidence that Ms. Hardin was engaged in any domestic violence or that she experienced substance abuse problems.  To the contrary, she continued to work and maintain appropriate housing.  S.S. was born healthy, with no alcohol or drugs in her system.  R p. 69  Not only was S.S., who was then one, living with Ms. Hardin at the time of the termination hearing, the trial court found that it was not in the best interest to terminate Ms. Hardin’s parental rights to D.T.F.  T p. 42, R pp. 121-128

It is clear that the fact that Ms. Hardin hid her pregnancy with S.S. not only led directly to her termination from the NOVA program, but also led the trial court to cease reunification efforts and later to terminate her parental rights.  The extraordinary delay in holding the termination hearing did not work to her benefit as the dissent contends.  There was not any evidence of substance abuse or domestic violence at the termination hearing, the reasons for DSS removed the children.  The delay in holding the hearing could not change the fact that Ms. Hardin had hid the fact that she was pregnant and the birth of her healthy daughter.  In addition, despite her repeated efforts to complete the aftercare portion of NOVA, NOVA would not allow her do so.  The passage of time did not change the fact that she would not be able to complete NOVA.  Although Ms. Hardin had addressed the substance abuse and domestic violence problems, she could not complete NOVA or alter that she had hid her pregnancy.  Ms. Hardin did not benefit from the delay in holding the termination.  She was prejudiced by the egregious delays in this matter that separated her children from her and delayed her ability to appeal.
CONCLUSION
The Court of Appeals correctly articulated the standard that failure to comply with the statutory deadlines does not alone require reversal.  The Court of Appeals also correctly found that the delays here were egregious and due solely to the inaction of DSS and the trial court.  Finally, the Court of Appeals’ decision correctly holds that Ms. Hardin was not benefited by the delays but showed specific prejudice when she and her children were not able to visit for fourteen months prior to the hearing.  Therefore, Ms. Hardin respectfully requests that this Court affirm the decision of the Court of Appeals.
Respectfully submitted this the 19th day of September, 2007.
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� The mother initially filed a Notice of Appeal with respect to D.T.F.  She later withdrew this appeal as the trial court did not terminate her parental rights to this son.  R pp. 153, 154


� The GAL incorrectly asserts that there was no delay between the trial court’s oral decision and the written order.  GAL brief at 12


� Although the various Court of Appeal decisions regarding prejudice resulting from failure to adhere to the statutory timelines may at times be confusing, the decisions have consistently articulated the standard and set forth reasons why prejudice does or does not exist in a particular case.





