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QUESTIONS PRESENTED

I. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(1)?

II. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(2)?

III. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(3)?

IV. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(6)?

V. DID THE TRIAL COURT ERR IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(8)?
VI. DID THE TRIAL COURT ERR IN ADMITTING INADMISSIBLE HEARSAY EVIDENCE?
VII. DID THE TRIAL COURT ERR IN FINDING RESPONDENT CONTRADICTED HERSELF DURING POLICE QUESTIONING?
VIII. DID THE TRIAL COURT MAKE INSUFFICIENT FINDINGS TO SUPPORT ITS CONCLUSION THAT TERMINATION OF RESPONDENT’S PARENTAL RIGHTS WAS IN THE JUVENILES’ BEST INTERESTS?
STATEMENT OF THE CASE

 The Mecklenburg County Department of Social Services (“DSS”) filed petitions 2 November 2006 to terminate the parental rights of M.J. (“Respondent”) and the fathers of J.S.B., D.K.B., D.D.J., and Z.A.T.J. (“the juveniles” or “the minor children”). (R pp 99-124)  A hearing was held 6 October 2005, 7 October 2005, 6 January 2006, and 9 February 2006 before the Honorable Hugh B. Lewis, presiding District Court Judge, after which the trial court terminated the parental rights of Respondent and the juveniles’ fathers by written order filed 3 March 2006.  (R pp 128ff)  Respondent filed a Notice of Appeal from the trial court’s order on 13 March 2006.  (R p 142)
GROUNDS FOR APPELLATE REVIEW

Respondent’s grounds for appellate review of the trial court’s orders are pursuant to N.C.G.S. §7A-27(c) (2006) and 7B-1001(a)(6) (2006).
STATEMENT OF THE FACTS

Respondent is the mother of J.S.B., D.K.B., D.D.J., and Z.A.T.J.  On 6 October 2003, DSS filed petitions alleging J.S.B., D.K.B., and D.D.J. to be neglected and dependent juveniles (R pp 3-21), and DSS assumed nonsecure custody of J.S.B., D.K.B., and D.D.J.  (R p 22) The allegations of neglect and dependency were based on prior allegations of abuse and neglect filed with DSS, the children’s uncleanliness, the appearance of old scars and bruises, and the allegation that one of the children’s siblings, X.J., had died from non-accidental trauma.  (R pp 3-21)  Respondent was arrested and charged with the murder of X.J.  As of the date of the hearing, the charge had not yet been resolved.

By order dated 5 December 2003, the trial court adjudicated J.S.B., D.K.B., and D.D.J. neglected and dependent.  Respondent subsequently gave birth to Z.A.T.J., and DSS filed a petition 22 March 2004 alleging Z.A.T.J. to be a neglected and dependent juvenile. (R p 54)  The allegations included concerns of Respondent’s mental heath, domestic violence, that X.J. had died, and that Z.A.T.J.’s putative father was a caretaker for Z.A.T.J. at the time of the child’s death.  (R p 55)  The trial court adjudicated Z.A.T.J. neglected and dependent by order dated 18 March 2004. (R pp 72-73) The four minor children were placed in foster care. 

After the children were removed from Respondent’s custody, a series of seven permanency planning review hearings were held.  Respondent remained incarcerated throughout the hearings.  While she was incarcerated, Respondent successfully completed parenting classes.  (T p 352) Be order dated 27 August 2004, the permanency plan for the juveniles was changed to adoption. (R p 75)  
On 2 November 2006, DSS filed petitions to terminate the parental rights of Respondent and the juveniles’ fathers. (R pp 99-124)  A hearing was held 6 October 2005, 7 October 2005, 6 January 2006, and 9 February 2006.  Respondent, still awaiting her criminal trial, did not testify.  Concluding grounds existed to terminate parental rights under N.C. Gen. Stat. §§ 7B-1111(a)(1),(2),(3),(6), and (8), and that termination was in the juveniles’ best interests, the trial court terminated the parental rights of Respondent and the juveniles’ fathers by written order filed 3 March 2006.  (R pp 128ff)  Respondent appeals.
STANDARD OF REVIEW

Appellate review of the trial court’s order is limited to a determination of whether the trial court's findings of fact are supported by clear, cogent, and convincing evidence, whether the findings of fact support the conclusions of law, and whether the conclusions support the trial court’s decree.  In re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1, 5-6 (2004); Phillips v. Choplin, 65 N.C. App. 506, 309 S.E.2d 716 (1983).  In addition, an appellate court must determine whether the trial court abused its discretion in finding the termination of parental rights was in the best interest of the child.  Id.      

The burden of proving the existence of facts sufficient to support a ground for termination of parental rights by clear and convincing evidence rests with the petitioner.  In re Nolen, 117 N.C. App. 693, 698, 453 S.E.2d 220, 223 (1995); N.C. Gen. Stat. § 7B-1111(b) ().
ARGUMENT

The trial court erroneously concluded DSS proved by clear, cogent, and convincing evidence that grounds exist to terminate Respondent’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(1), (a)(2), (a)(3), (a)(6), and (a)(8).  DSS did not meet its burden of proving grounds under any subsection of N.C.G.S. § 7B-1111 alleged by DSS to be grounds for termination of Respondent’s parental rights. Moreover, the trial court erroneously concluded termination of Respondent’s parental rights was in the best interests of the minor children.  Accordingly, the trial court’s termination of Respondent’s parental rights must be reversed.  
I. THE TRIAL COURT ERRED IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(1).

Assignments of Error Nos. 31-33, 40-43; R. pp. 162-64.

N.C. Gen. Stat. § 7B-1111(a)(1)(2006) provides a ground to terminate parental rights where a trial court finds a parent has neglected a juvenile.  The General Assembly has defined a “neglected juvenile” as:

A juvenile who does not receive proper

care, supervision or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare. 

N.C. Gen. Stat. § 7B-101(15)(2006). 

To terminate parental rights for neglect, the petitioner must prove by clear, cogent and convincing evidence that neglect exists at the time of the termination hearing.  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).  In the present case, Respondent did not have custody of the minor children, as she had been incarcerated since 2003.  Where, as in the present case, “a child has not been in the custody of a parent for a significant period of time prior to the termination hearing, the trial court must employ a different kind of analysis to determine whether the evidence supports a finding of neglect.”  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  “Evidence of neglect by a parent prior to losing custody of a child – including an adjudication of such neglect – is admissible in subsequent proceedings[.]”   In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  A prior adjudication of neglect alone, however, cannot justify termination of parental rights for neglect.  Parker, 90 N.C. App. at 425, 368 S.E.2d at 881. Instead the petitioner must demonstrate probability of repetition of neglect.  In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  The court must also consider evidence of change in circumstances since the adjudication. In re Beasley, 147 N.C. App. 399, 555 S.E.2d 643 (2001).  

In the present case, the trial court failed to make findings to support a conclusion of current neglect at the time of the hearing under N.C.G.S. § 7B-1111(a)(1).  In conclusion 8, the trial court concluded the minor children were neglected at the time they were first placed in DSS custody.  (R p 138)  This statement is supported by prior adjudication orders in the record.  The trial court further concluded, however, that since the children were placed with DSS, Respondent had “failed to provide the [minor children] with proper care, supervision, and discipline; failed to provide remedial care; and allowed the juveniles to live in an environment injurious to their welfare, [and] there is a likelihood that neglect would occur/continue” if the minor children were returned to Respondent.  (R p 138)  Not one of the trial court’s findings supports this conclusion.  Review of the order shows the trial court did not make any findings as to any of the above statements enumerated in conclusion 8.  Accordingly, conclusion 8 is erroneous and cannot form the basis for the trial court’s termination of parental rights.  
The trial court’s finding 26 that Respondent had been incarcerated since 2003 is insufficient to support a conclusion of neglect.  (R p 133)  Incarceration is not a statutory ground for neglect.  At best, long-term incarceration may be one factor courts may consider in determining the existence of neglect. See In the Matter of Williams, 149 N.C. App. 951,960, 961, 563 S.E.2d 202, 207 (2002) (fact that a parent’s incarceration would likely continue for twenty years was a factor in finding the parent neglected his child).  

Conclusion 9, that the “respondent parents have neglected the juveniles because of their failure to correct the conditions that led to the removal of the juveniles,” is not supported by the findings.  (R p 139) The trial court made no specific findings as to what conditions led to the removal of the minor children and made no findings specific to Respondent concerning the correction of any such conditions.  Moreover, the language of conclusion 9 is an incorrect statement of the neglect ground under 7B-1111(a)(1).  The trial court seems to attempt to recite the language of N.C. Gen. Stat. §7B-1111(a)(2), under which parental rights can be terminated upon a finding that the parent has willfully left a child in foster care without showing reasonable progress in correcting conditions that led to the child’s removal.  This “reasonable progress” ground is distinct from the neglect ground.  Accordingly, the trial court’s conclusion 9, that Respondent “neglected the juveniles because of their failure to correct the conditions that led to the removal of the juveniles,” is erroneous as a matter of law.  

II. THE TRIAL COURT ERRED IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(2).

Assignments of Error Nos. 31, 33, 40-43; R. p. 162-64.
N.C. Gen. Stat. § 7B-1111(a)(2)(2006) provides a ground exists to terminate parental rights where a trial court finds a parent has “willfully left the juvenile in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions that led to the removal of the juvenile.” 
A.  DSS failed to sufficiently plead this ground in its Petitions
N.C. Gen. Stat. § 7B-1104(6) (2006) requires a petition to termination parental rights (“TPR petition”) to provide "facts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exists."  While "there is no requirement that the factual allegations be exhaustive or extensive[,]" In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002), the allegations in a TPR petition must be sufficient to "put a party on notice as to what acts, omissions or conditions are at issue." Id.
In the present case, the TPR petitions contain insufficient allegations to put Respondent on notice of the alleged act of willfully leaving the minor children in foster care without making reasonable progress.  There are no factual allegations (1) that Respondent, willfully of otherwise, left the any of the minor children in foster care or placement outside the home for more than twelve months; (2) as to how long the minor children were in foster care or placement outside the home; (3) as to the conditions which led to the removal of the minor children; or (4) as to any progress made by Respondent to correct any such conditions.  Accordingly, the petitions are legally insufficient and cannot form the basis for termination on this ground.


B.  The trial court made no findings of fact to support the conclusion that a ground exists under § 7B-1111(a)(2).

Moreover, the trial court made no findings of fact to support the trial court’s conclusion that a ground exists under N.C.G.S. § 7B-1111(a)(2).  A trial court must make findings about the conditions that the parent failed to meet and must also make specific findings that the parent has not addressed the conditions that led to a child’s removal.  In re Locklear, 151 N.C. App. 573, 566 S.E.2d 165 (2002).  A trial court’s failure to address the parent’s willfulness, whether his or her progress was reasonable, and the parent’s circumstances necessitates reversal.  See In re Anderson, 151 N.C.App.94, 564 S.E.2d 599 (2002) (evidence not sufficient to show willful failure to correct conditions that led to removal where trial court’s finding did not show willfulness or lack of reasonable progress under the circumstances); In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002)(remand necessary where trial court failed to make specific findings as to willfulness for child support ground and ground for failure to make reasonable progress).  As the trial court made no such findings, its conclusion is erroneous.  
Moreover, the trial court’s conclusion 9, which includes language similar to the statutory language of N.C. Gen. Stat. § 7B-1111(a)(2), is an erroneous statement of the statutory ground for termination.  The plain language of N.C.G.S. § 7B-1111(a)(2) requires the trial court to find a parent has not made “reasonable progress under the circumstances” in correcting conditions that led to a child’s removal.  Conclusion 9 is an inaccurate statement of that ground in that the trial court failed to find whether any progress was reasonable under the circumstances.  Conclusion 9 is therefore erroneous as a matter of law.  
III. THE TRIAL COURT ERRED IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(3).

Assignments of Error Nos. 31, 40-43; R. p. 162-64.

N.C. Gen. Stat. § 7B-1111(a)(3) (2006) provides a ground to terminate parental rights where a trial court finds a juvenile has been placed in the custody of a county department of social services, and the parent, for a continuous period of six months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so. 

A.  DSS failed to plead this ground in its Petitions
The TPR petitions contain insufficient allegations to put Respondent on notice of this ground in that the petitions contain no factual allegations that Respondent willfully failed to pay any amount of the cost of care for the minor children.  The TPR petitions specifically allege “respondent father, for a continuous period of more than six (6) months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for [the minor] children although physically and financially able to do so.”  (R pp 100, 108, 115, 122) (emphasis added).  The petitions include no such factual allegations or statutory language pertaining to Respondent.  Accordingly, the petitions are a legally insufficient basis on which to terminate Respondent’s rights on this ground.      
B.  The trial court’s conclusion that a ground exists under § 7B-1111(a)(3) is not supported by the findings of fact.

Moreover, the trial court found in finding 67 that Respondent was “not physically and financially able to provide monies for the care of the children.”  (R p 137)   This is the sole finding on this issue.  The trial court therefore erred in concluding grounds exist under N.C.G.S. § 7B-1111(a)(3), which requires DSS prove Respondent “for a continuous period of six months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.”  (emphasis added).  Accordingly, the trial court’s conclusion that grounds exist under N.C.G.S. § 7B-1111(a)(3) is not supported by the findings of fact.  
IV. THE TRIAL COURT ERRED IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(6).

Assignments of Error Nos. 26, 31, 34-35, 40-43; R. p. 161-64.

A. DSS filed to allege a material element of § 7B-1111(a)(6) in its Petitions
N.C. Gen. Stat. § 7B-1111(a)(6)(2006) provides a ground to terminate parental rights where the trial court finds a parent is “incapable of providing proper care and supervision of a juvenile such that the juvenile is dependent within the meaning of N.C. Gen. Stat. § 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future.”  The statute defines “incapability” as, inter alia, mental retardation, mental illness, or any other cause of condition that renders the parent “unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.” Id. 
In its petitions to terminate Respondent’s parental rights, DSS alleged:
9. As a result of the mother’s continued incarceration, she is incapable of providing for the proper care of and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of NCGS § 7B-101 and there is a reasonable probability that such incapability will continue for the foreseeable future.
(R pp 100, 108, 115, 122) 

The petitions did not include any factual allegation regarding an appropriate alternative child care arrangement.  As a result, Respondent had no notice that an alternative child care arrangement would be at issue.  See Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.  
B. The trial court erred in concluding Respondent was incapable under N.C. Gen. Stat. §7B-1111(a)(6) and that such incapability would continue for the foreseeable future

In conclusion 14, the trial court stated Respondent was incapable of providing proper care and supervision and defined incapability in Respondent’s case as “incarceration and mental ability.”  (R p 139)  This conclusion is not supported by the findings of fact or by the competent evidence.

First, there are no findings of fact to support a conclusion that Respondent’s mental ability rendered her unable to parent the minor children.  Review of the trial court’s order shows the trial court made no findings as to Respondent’s mental ability.  Accordingly, this portion of conclusion 14 is erroneous. 

Second, there are no findings of fact to support a conclusion that Respondent’s incarceration would “continue for the foreseeable future.”  The trial court found, and the competent evidence shows, Respondent was in jail awaiting trial at the time of the TPR hearing.  (R p 133) Respondent had not been convicted of a criminal offense.  Given the presumption of innocence to which Respondent is entitled, the trial court had no basis for concluding Respondent would remain incarcerated “for the foreseeable future.”  Because there is no competent evidence or findings of fact to support the conclusion that Respondent would be incarcerated for the foreseeable future, this conclusion is erroneous.  DSS therefore has not proved a ground exists under N.C.G.S. § 7B-1111(a)(6) to terminate Respondent’s parental rights. 
C. The trial court erred in concluding Respondent lacked an appropriate alternative child care arrangement for the minor children
In addition, the trial court’s conclusion number 14, that Respondent lacked an appropriate alternative placement for the minor children, is not supported by the findings of fact.  In finding 68, the trial court correctly found Respondent offered Tamara Barber,
 the children’s maternal aunt, and Tanya Regan as alternative placements for the minor children.  (R p 137; T pp 225, 313)  The trial court further found Ms. Regan’s home was not approved for placement. (R p 137)  The trial court, however, made no finding that Ms. Barber’s home was not approved by DSS, or that her home was otherwise not an appropriate alternative arrangement.  Therefore, the trial court’s conclusion that Respondent lacked appropriate alternative child care is not supported by its findings, in that the trial court did not make a finding that Ms. Barber was not an appropriate alternative.  
The trial court’s finding that Ms. Barber “encouraged the mother to return to a domestic violence environment with Mr. Morgan” (R p 137) is not sufficient to support a conclusion that Ms. Barber is not an appropriate alternative, as this finding is not an ultimate finding as to her suitability to care for the minor children.  "When a trial court is required to make findings of fact, it must make the findings of fact specially. . . . [and] must  . . . find the ultimate facts essential to support the conclusions of law." In re Weiler, 158 N.C. App. 473, 478, 581 S.E.2d 134, 137 (2003) (internal quotations and citations omitted). “[U]ltimate facts are the final resulting effect reached by processes of logical reasoning from the evidentiary facts.”  Williamson v. Williamson, 140 N.C. App. 362, 364, 536 S.E.2d 337, 338 (2000) (internal quotation omitted).  A trial court must make “’specific findings’ of the ultimate facts . . . which are determinative of the questions involved in the action and essential to support the conclusion of law reached.”  In re Anderson, 151 N.C. App. 94, 97, 564 S.e.2d 599, 602 (2002) (quoting Quick v. Quick, 305 N.C. 446, 452, 290 S.E.2d 653, 658 (1982)). Whether Ms. Barber was an appropriate alternative child care placement is an ultimate fact determinative of the question of whether Respondent lacked an appropriate alternative child care placement and is essential to support the trial court’s conclusion of law that Respondent did not. 

Moreover, the trial court’s finding that Ms. Regan’s home was “not approved for placement” is not supported by competent evidence.  The only evidence presented to support this finding was (1) the 27 August 2004 Permanency Planning Order, of which the trial court took judicial notice, and (2) a brief portion of testimony by Shelly Hudson, the DSS Permanency Planning social worker (Ms. Hudson).  (R p 76, T p 342-43)  Respondent contends this evidence was not competent evidence upon which the trial court could find Mr. Regan’s house was not approved by DSS.  
First, the permanency planning order stemmed from a permanency planning review hearing in which the trial court was allowed to consider any "relevant, reliable, and necessary" evidence, including hearsay. N.C. Gen. Stat. § 7B-907(b) (2004).  While a permanency planning order may be relevant evidence at a TPR hearing, the trial court cannot rely solely on the permanency planning order to meet the “clear, cogent, and convincing” standard mandated by N.C.G.S. §7B-1111(b).  Cf. In re J.A.D., 617 S.E.2d 721 (N.C. App. 2005, unpublished) (finding no error where the trial court took judicial notice of a permanency planning order, but where the trial court’s order also “reflect[ed] that it made independent findings of fact ‘by clear, cogent, and convincing evidence’ to support termination”).  
In the present case, there was no evidence presented, other than the permanency planning review order, that Ms. Regan’s home was not approved by DSS.  Accordingly, the trial court did could not make independent findings of fact "by clear, cogent, and convincing evidence" to support its conclusion that Respondent lacked an appropriate child care alternative.  


Ms. Hudson’s testimony touched briefly upon Respondent’s offering of Ms. Regan as a child care placement, but Ms. Hudson offered no competent, independent evidence that DSS had not approved Ms. Regan.  Ms. Hudson testified as follows:
Q. Now, you mentioned about an individual that lived in Lumberton, North Carolina; is that correct?

A. Ms. Regan?

Q. Ms. Regan. And you had stated there was a home study that was done but you had – you gave the information to the [trial court], correct?

A. Right, the home study, the response from DSS down there. 

Q. Now what was the issue with that home study?

. . . 

A. . . . It was attached to one of the court summaries as well from DSS Robeson County for the home study.  I just – I don’t have it right in front of me to look at all the --

Q. Do you recall whether Tanya Regan was excluded because she did not have enough room and temporarily because she did not have sufficient (inaudible); do you recall that?

A. That seems to be right.  

(T p 342)


At no point in her testimony did Ms. Hudson unequivocally testify that Ms. Regan’s home was not approved for placement.   Therefore, the trial court impermissibly relied upon the permanency planning review order, a product of a lesser standard of proof, to meet its statutory mandate to find facts by clear, cogent, and convincing evidence.  Accordingly, the trial court’s finding number 68 that Ms. Regan “was not approved for placement” is erroneous and cannot support conclusion 14 that Respondent mother lacked an appropriate alternative child care arrangement.  Additionally, as discussed above, the trial court made no findings that Ms. Barber was not an appropriate alternative.  Therefore, the conclusion that there was no appropriate alternative is not supported by the findings and must be vacated.  
   

V. THE TRIAL COURT ERRED IN CONCLUDING GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(8).

Assignments of Error Nos. 20-22, 31, 36-37, 40-43, R. pp. 161-64. 

N.C.G.S. § 7B-1111(a)(8) (2006) provides a ground exists to terminate parental rights where a trial court finds a parent has “committed murder or voluntary manslaughter of another child of the parent or other child residing in the home[.]”  N.C.G.S. § 7B-1111(a)(8) further provides the petitioner has the burden of proving voluntary manslaughter by “(i) proving the elements of the offense or (ii) offering proof that a court of competent jurisdiction has convicted the parent of the offense[.]”  Id.  Although subsection (a)(8) is silent as to the standard of proof of the elements of a conviction,  N.C. Gen. Stat. § 7B-1111(b) (2006) provides “[t]he burden . . . shall be upon the petitioner or movant to prove the facts justifying such termination by clear and convincing evidence.”  


The elements of voluntary manslaughter are (1) the unlawful killing of a human being, (2) without malice, and (3) without premeditation or deliberation.  State v. Best, 59 N.C. App. 96, 96, 295 S.E.2d 774, 775 (1982).  Voluntary manslaughter does not involve the presence of a specific intent to kill, but rather the act which resulted in death must have been intentionally committed.  State v. Ray, 299 N.C. 151, 158, 261 S.E.2d 789, 794 (1980). Causation is an essential element of voluntary manslaughter.  State v. Ward, 300 N.C. 150, 266 S.E.2d 581 (1980).  


Each element of voluntary manslaughter is a conclusion of law, in that each requires the application of legal principles to a set of facts.  See Carpenter v. Brooks, 139 N.C. App. 745, 752, 534 S.E.2d 641, 646, disc. review denied, 353 N.C. 261, 546 S.E.2d 91 (2000).  In the present case, the trial court made no separate conclusions of law – or even findings of fact – as to each element of voluntary manslaughter.  The trial court instead made the blanket conclusion that Respondent “committed voluntary manslaughter, without malice of [X.J.]”  (R p 133, 139)  This conclusion addresses the element of malice, but does not address the other two elements: (1) unlawful killing and (2) without premeditation or deliberation.  Nor does this conclusion address causation. 

It is well settled that the requirement that a trial court to make appropriate findings of fact and conclusions of law is essential to meaningful appellate review.  “Without such findings and conclusions, it cannot be determined whether or not the [trial court] correctly found the facts or applied the law thereto.”  Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231 S.E.2d 26, 29 (1977).  Without conclusions as to each element of the offense, this Court cannot adequately review the trial court’s determination that DSS had proven all three elements of voluntary manslaughter.  

Moreover, Respondent contends a determination that Respondent committed the crime of voluntary manslaughter must be based upon proof beyond a reasonable doubt.  The determination that one has committed voluntary manslaughter generally rests in the province of a criminal court, where commission of a crime must be proved beyond a reasonable doubt.  To allow proof of a crime by the lower "clear and convincing" standard is unjust.  Respondent’s legal research discloses no appellate case in North Carolina where a parent’s parental rights were terminated based upon a trial court’s finding by the "clear and convincing" standard that a parent had committed an offense under 7B-1111(a)(8) where there was no conviction by a court of competent jurisdiction.  While our Supreme Court has found a parent’s “involvement” in a murder of a child’s other parent, where there was an acquittal by a criminal court, could properly be proven by a the preponderance of the evidence and was relevant in a custody determination, the Court has not held that proof of the elements of a crime by a lower standard can suffice to terminate parental rights.  Speagle v. Seitz, 354 N.C. 525, 533-34, 557 S.E.2d 88 (2001).  In the present case, the trial court found not merely that Respondent was involved in the death of a child, or that her conduct regarding the child's death constituted grounds to terminate, but that Respondent had committed the crime of voluntary manslaughter.  Respondent contends the proper standard of proof for that determination is proof beyond a reasonable doubt. 
VI. THE TRIAL COURT ERRED IN ADMITTING INADMISSIBLE HEARSAY EVIDENCE.
Assignments of Error Nos. 10-12, 16-17, R. p. 159-60.


Hearsay is defined by statute as “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” N.C. Gen. Stat. § 8C-1, Rule 801 (2006).  Hearsay is not admissible except as provided by statute or by the rules of evidence. N.C. Gen. Stat. § 8C-1, Rule 802 (2006).  Finding numbers 14, 16, and 23 are based on improperly admitted hearsay evidence.  
Over Respondent’s objection, the trial court admitted the investigation report by the Mecklenburg County Medical Examiner (“Medical Examiner report”) and report of the autopsy investigation of X.J. (“autopsy report”).  The trial court admitted the reports into evidence under the business records exception to the hearsay rule, N.C. Gen. Stat. § 8C-1, Rule 803(6) (2006).  Both reports were authored by Dr. Kenneth Snell
, a medical examiner who was no longer employed by the Mecklenburg Medical Examiner at the time of the hearing. (T pp 10-11, 19, 30)  Dr. Snell did not testify at the hearing.  Instead, Dr. James Sullivan, a medical examiner who reviewed Dr. Snell’s reports, testified as to their content. (T pp 9, 11)
Business records are defined under Rule 803(6), which provides:  “The following are not excluded by the hearsay rule, even though the declarant is available as a witness: . . .

(6) Records of Regularly Conducted Activity. -- A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the  method or circumstances of preparation indicate lack of trustworthiness.  
N.C. Gen. Stat. § 8C-1, Rule 803(6) (2006).


In the present case, DSS presented insufficient evidence to establish the reports were made at or near the time of Dr. Snell’s examination or diagnosis of X.J.  The autopsy of X.J. was performed October 4, 2003 by Dr. Snell. (T p 10) Dr. Snell’s autopsy report, in which he stated the cause of death, was dated February 24, 2004.  (DSS Exhibit 9) The autopsy report, in turn, contained reports of different examinations from several different physicians: (1) an ophthalmic-pathology consultation report by a neuropathologist signed and dated January 15, 2004, and (2) a neuropathology consultation report by two neuropathologists signed and dated February 2, 2004.  (DSS Exhibit 9)  The Medical Examiner report dated 23 October 2003 was based upon the autopsy report. (DSS Exhibit 9)
Dr. Sullivan, who reviewed and signed Dr. Snell’s Medical Examiner report on 29 February 2004, testified that, generally, medical examiner reports are prepared “subsequent to the examination” of a decedent. (T p 12) Dr. Sullivan further testified he was not present when Dr. Snell, the author of the reports, made any observations or notations for the preparation of the reports.  (T p 16)  Dr. Sullivan explained Dr. Snell’s Medical Examiner report was prepared by an office assistant who transcribed Dr. Snell’s dictation that was taken after the examination was completed.  Dr. Sullivan stated the proximity of time between when Dr. Snell made his notations and when the report was actually prepared would have been done “hours to days.”  (R p 19)  Dr. Sullivan’s general statements as to how long it would have taken for Dr. Snell’s notations to be transcribed into the Medical Examiner report do not establish with any degree of certainty that the report was made at or near the time of Dr. Snell’s observations or diagnoses.  Therefore, the trial court erred in admitting the reports under the business record exception.  Accordingly, findings 14 and 16 were based on inadmissible hearsay and therefore not based upon competent evidence. 

Finding 23 is also based on inadmissible hearsay, in that what J.S.B. saw or told Mecklenburg County police does not fall under any recognized exception to the hearsay rule.  Over objection, the trial court admitted the testimony of Detective Susan Sarvis as to J.S.B.’s statements under the excited utterance exception to the hearsay rule.  (T pp 58-74, 140)  An “excited utterance” is a “statement relating to a startling event or condition made while the declarant was under the stress of the excitement caused by the event or condition”. N.C. Gen. Stat. § 8C-1, Rule 803(2) (2006).  Such a statement is not excluded by the rule against hearsay. Id.
Respondent concedes statements by children receive special consideration under North Carolina law.  “Our Supreme Court has been more lenient with respect to the passage of time between the two essential elements of an excited utterance in cases involving statements made by children.”  State v. Lowe, 154 N.C. App. 607, 611, 572 S.E.2d 850, 853 (2002).  By doing so, it has recognized that "the stress and spontaneity upon which the [excited utterance] exception [to the hearsay rule] is based is often present for longer periods of time in young children than in adults." State v. Smith, 315 N.C. 76, 87, 337 S.E.2d 833, 841 (1985).  
In holding statements by children admissible as excited utterances, our appellate courts generally address four factors: age, passage of time, whether the child is the victim, and circumstances of the utterance.  For example, this Court held a statement made by a four-year-old victim within 10 hours after leaving the defendant's custody, without hesitation and without prompting by her parents, was a spontaneous reaction to a startling experience, and the trial court properly admitted the child’s father's testimony as to the child’s statements. State v. Jones, 89 N.C. App. 584, 367 S.E.2d 139 (1988).  

In the present case, J.B. was nine years old at the time she made the statements in question, made them sixteen hours after the alleged startling event, was not the direct victim of the action about which she made statements, and made the statements in response to a police officer’s questions.  (T pp 55-56, 149-51, 161)  Cf. State v. Lowe, 154 N.C. App. 607, 572 S.E.2d 850 (2002) (holding hearsay testimony regarding a five-year-old victim’s conversation with her classmates four to five days after the victim was sexually abused by her father admissible as an excited utterance); State v. Boczkowski, 130 N.C. App. 702, 504 S.e.2d 796 (1998) (holding hearsay testimony regarding a nine-year-old child’s spontaneous statements to a neighbor later in the morning of her mother’s death for which her father was charged with murder admissible as an excited utterance).  Therefore, Detective Sarvis’s testimony as to J.B.’s statements were inadmissible hearsay that the trial court erred in admitting.  Accordingly, finding 23 is not supported by competent evidence and is erroneous. 
VII. THE TRIAL COURT ERRED IN FINDING RESPONDENT CONTRADICTED HERSELF DURING POLICE QUESTIONING.

Assignments of Error Nos. 13-14; R. p. 160.

Respondent told Mecklenburg County Police she accidentally struck X.J. with a belt.  Findings 19 and 20, that Respondent “contradicted” herself about what she was doing with her belt, are not supported by competent evidence.  The trial court admitted a supplemental police report dated October 5, 2003, which was a transcript of an interview of Respondent by Detectives Ed Williams and Brad Koch.  (DSS Exhibit 9)  According to the transcript, Respondent stated she “got a belt and was getting ready to put it through my . . . I was getting ready to put it through my pants, through the loop of my pants, but I didn’t.”  (DSS Exhibit 9, p 2)  When the detectives asked her to clarify whether the belt was in the loop or not, Respondent clarified: “You know how when you put a belt through the loop of the pants sometimes it won’t . . . it won’t fit. . . . [The belt] didn’t go in all the way and, and I was taking it out and took it out [of] the loop of my pants.”  (p 7)  This evidence shows Respondent did not contradict herself about what she was doing with the belt.  Respondent consistently stated she attempted to put the belt through a loop, the belt didn’t fit, and so she pulled the belt back out of the loop of her pants.  Findings 19 and 20, that Respondent contradicted herself, are therefore not supported by competent evidence and are erroneous.  Moreover, while Respondent did “confess” to taking off her belt and hitting X.J. in the head with it, the police transcript clearly shows Respondent consistently confessed to hitting him “accidentally.”  (pp 2,3)  
VIII. THE TRIAL COURT MADE INSUFFICIENT FINDINGS TO SUPPORT ITS CONCLUSION THAT TERMINATION OF RESPONDENT’S PARENTAL RIGHTS WAS IN THE JUVENILES’ BEST INTERESTS. 


Assignments of Error Nos. 27-28, 38-39; R. pp. 161-63. 

The trial court’s finding 76, that termination of parental rights is in the best interest of the juveniles, is actually a conclusion of law and should be reviewed as such on appeal.  "Best interest determinations are conclusions of law because they require the exercise of judgment." In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  “[I]f a finding of fact is essentially a conclusion of law it will be treated as a conclusion of law which is reviewable on appeal." In re M.R.D.C., 166 N.C. App. 693, 697, 603 S.E.2d 890, 893 (2004) (quotation and citation omitted), disc. review denied, 359 N.C. 321, 611 S.E.2d 413 (2005).
Neither finding 76, nor the trial court’s conclusion 17 that the best interest of the minor children would be served by termination of parental rights, is supported by adequate findings of fact.  N.C. Gen. Stat. § 7B-1110 (2006) provides in making a determination of best interest, the trial court “shall consider” the following: (1) the juvenile’s age, (2) likelihood of adoption, (3) whether termination will aid in the accomplishment of the permanency plan, (4) the bond between the juvenile and the parent, (5) the quality of the relationship between the juvenile and the proposed adoptive parent or other placement, and (6) any relevant consideration.  In the present case, the trial court did not make findings sufficient to show it considered the above factors, as required by N.C.G.S. § 7B-1110.  Moreover, the appellate court cannot review the trial court’s determination in any meaningful way.  See Montgomery, 32 N.C. App. at 158, 231 S.E.2d at 29. Accordingly, the trial court’s conclusion is erroneous.  Absent this conclusion, termination of parental rights is not warranted.  See In re P.L.P., 173 N.C. App. 1; 618 S.E.2d 241 (2005) (if a trial court concludes that there is any ground for termination, the court then moves to the dispositional stage where it determines whether termination is in the child's best interests). 


CONCLUSION


Based upon the foregoing arguments, Respondent respectfully requests that this Court reverse the trial court’s order of 3 March 2006 terminating her parental rights.
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� The transcript of the hearing spells the name “Barbour,” while the trial court uses the spelling “Barber.”  Respondent will use the latter spelling in this Brief. 


� Pages 11-12 of the transcript contain references to a “Dr. Seminole” and “Dr. Kenneth Seminole.”   As there is no mention of a Dr. Seminole elsewhere in the transcript, and only Dr. Snell’s signature appears on the medical reports, Respondent assumes then that the name “Seminole”  is merely an error in transcription and should read “Snell.” 
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