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QUESTIONS PRESENTED

I.
Did the trial court err in finding and concluding that grounds existed to terminate Respondent Mother’s parental rights based upon neglect pursuant to N.C.G.S. §7B-1111(a)(1) when it is not supported by the competent evidence nor was it properly pled in the termination petitions?

II.
Did the trial court err in finding and concluding that grounds existed to terminate Respondent Mother’s parental rights based upon willfully leaving the children in foster care pursuant to N.C.G.S. §7B-1111(a)(2) when it is not supported by the competent evidence nor was it properly pled in the termination petitions?

III.
Did the trial court err in finding and concluding that grounds existed to terminate Respondent Mother’s parental rights based upon willfully failing to pay support pursuant to N.C.G.S. §7B-1111(a)(3) when it is not supported by the competent evidence nor was it properly pled in the termination petitions?

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7A-27 and §7B-1001(6) (2008).  Individual Adjudication Orders and Dispositional Orders were filed on each case on April 21, 2008.  (R.pp. 143-155, 156-160, 161-176, 177-181, 182-204, 205-209)  Respondent Mother timely filed her written Notices of Appeal on April 22, 2008.  (R.pp. 210-211, 212-213, 214-215)
STATEMENT OF THE CASE
Brunswick County Department of Social Services (hereinafter “DSS”) filed petitions seeking the termination of parental rights as to each child on March 5, 2007.  (R.pp. 8-17, 22-31, 40-48)  Answers were filed on June 26, 2007.  (R.pp. 49-52, 53-56, 57-60)  A Pre-Hearing Conference was held on June 26, 2007.  (R.pp. 61-64, 65-69, 70-73)

Termination of Parental Rights hearings were held on January 16, 2008; January 23, 2008; and February 13, 2008.  Adjudication and Disposition Orders were entered in each matter on April 21, 2008.  (R.pp. 143-155, 156-160, 161-176, 177-181, 182-204; 205-209)  Notices of Appeal were filed in each case on April 22, 2008.  (R.pp. 210-211, 212-213, 214-215)

Appellate Entries were filed on May 27, 2008.  (R.pp. 216-217)  Counsel was appointed by the Appellate Defender on June 5, 2008.  (R.p. 218)  The transcript was delivered to all counsel on May 28, 2008.  (R.p. 226)  This Court allowed an extension of time to serve the proposed record on appeal until June 23, 2008.  (R.p. 227)  The proposed record on appeal was served on June 23, 2008.  (R.p. 241)  Amendments were received from both the GAL and DSS and were incorporated into the record on appeal.  The Record on Appeal was settled on July 7, 2008.  (R.p. 302)  The Record on Appeal was filed and served on July 11, 2008.  (R.p. 303)

STATEMENT OF FACTS

Ms. Campos
 was ready for her children, JPA
, JPA and MAAA to come home.
After three days of testimony, the trial court terminated her rights.
  Ms. Campos’ life had certainly changed from when the children had been removed from her care over two years earlier.  (R.p. 143-155, 161-176, 182-204, 14-15, 28-29, 45-46) 
Ms. Campos had become regularly employed.  From the beginning, she worked at AgMart Produce, McDonalds, a cosmetic company, and returned to McDonalds, where she had remained for a year by the time of the termination hearing.  Ms. Campos attended parenting classes and empowerment classes.  She left an abusive boyfriend.  The road was neither easy nor was it quick.  (R.p. 74-87, 88-102, 146 (FOF 23), 165 (FOF 23), 185 (FOF 22), 81)
The court was not satisfied with her initial progress as Ms. Campos did not demonstrate she was independent.  To comply with the case plan and with orders, she obtained a home of her own.  She earned approximately $450 from McDonalds every other week.  From this sum, she spent $450 on rent of a two bedroom home.  Ms. Campos anticipated putting JPA and MAAA, the two brothers, in one room, and JPA, the sister, in the other room.  Ms. Campos planned to sleep in a day bed in the living room so the children could have their own room.  From what remained of her paycheck, Ms. Campos paid electricity, telephone, food, and others who helped her with transportation.  (R.p. 136-139, 140, 131-135, 154; T2,p. 45) 
Whatever was leftover from her meager paycheck, Ms. Campos spent on her children.  Ms. Campos bought toys, shoes and clothing which she gave to the children at visits, holidays and birthdays.  Ms. Campos attended many visits with the children, even though she was dependent on others for transportation.  Although she missed some visits, so did DSS and the foster parents.  DSS did not seek child support from Ms. Campos.  (T2, p. 52-54; R.p. 120, 121, 122, 123)   

Ms. Campos lived alone in a two bedroom trailer, waiting for her children’s return.  The trial court found that she had not improved her situation enough.  The trial court questioned whether she had allowed alcohol at her residence, even though the last potential for such use would have been a year earlier in February 2007.  The trial court questioned whether she had learned sufficiently about domestic violence, even though the last potential for such an incident occurred almost two years earlier in April 2006.  When DSS requested that she provide separate bedrooms for the sexes, she obtained a two bedroom home.  When DSS argued that she had a roommate and that her budget showed that some of the utilities were in someone else’s name, she moved out on her own and became solely responsible for all bills involved in running a home.  (R.p. 131-135, 136-139, 140, 96, 149, 153, 154, 168, 171, 172, 173, 174)
 There will be further facts contained in the argument section.

ARGUMENT

I.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT MOTHER’S PARENTAL RIGHTS BASED UPON NEGLECT PURSUANT TO N.C.G.S. §7B-1111(a)(1) IN THAT IT IS NOT SUPPORTED BY THE COMPETENT EVIDENCE NOR WAS IT PROPERLY PLED IN THE TERMINATION PETITIONS.


Assignment of Error Nos. 1, 19, 20, 22
R.p. 8-17, 22-31, 40-48, 143-155, 161-176, 182-204

SUMMARY OF ARGUMENT:

The trial court improperly shifted the burden in this case.  Instead of requiring the petitioner to prove that the mother was likely to neglect the children, the court required the mother to prove that she was not likely to neglect the children.  This improper shifting of the burden requires this Court to reverse this ground as a reason to terminate the mother’s parental rights.
STANDARD OF REVIEW:
A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Our courts have defined “clear, cogent, and convincing evidence” as that which is “greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  Other cases describe it as “evidence which should ‘fully convince.’”  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).

APPLICABLE LAW:
N.C. Gen. Stat. §7B-1111(a)(1)(2002) provides:

(a) The court may terminate the parental rights upon a finding of one or more of the following:

(1)  The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be … neglected if the court finds the juvenile to be … a neglected juvenile within the meaning of G.S. 7B-101.

In turn, N.C. Gen. Stat. §7B-101(15) reads:

Neglected juvenile – A juvenile who does not receive proper care, supervision, or discipline from a juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.

ARGUMENT:
In seeking to terminate parental rights, the termination petitions allege as follows:

12/12/10
.
That the child continues to be a neglected child in that the mother has failed to cooperate with reunification plans developed by the Department of Social Services, has failed to provide for the needs of the child, and has shown little progress toward reunification plans established by the Department.  That pursuant to NCGS 7B-1111(a)(1) grounds exist for terminating parental rights.
(R.p. 10, 25, 42)
Even if all the findings of fact were correct, they do not tend to show that Ms. Campos was likely to neglect the children at the time of the hearing.  However, as argued more fully below, some of the findings are disputed.
A.
NO SHOWING OF NEGLECT

Brunswick County DSS assumed non-secure custody of these three children on December 9, 2005.  The two oldest children were taken into custody because they had various topical skin irritations which were in need of medical treatment.  The youngest child was taken into custody because the parents failed to go to the hospital to learn how to use some medical equipment in caring for their son for a period of twenty-four hours.  (R.p. 14-15, 28-29, 45-46)  At the time of the termination hearing, the children had been gone from their mother’s care for over two years.

Where, as here, the children have not been in the custody of the parent for a significant period of time prior to the termination hearing, the Court must look at “…the fitness of the parent to care for the child at the time of the termination proceeding.”  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  Neglect must exist at the time of the hearing.  Id. at 713-14, 319 S.E.2d at 231.  


Our Supreme Court has also held that termination may not, however, be based solely on past conditions that no longer exist. In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997). Nevertheless, when, as here, a child has not been in the custody of the parent for a significant period of time prior to the termination hearing, "requiring the petitioner in such circumstances to show that the child is currently neglected by the parent would make termination of parental rights impossible." In re Shermer, 156 N.C. App. 281, 286, 576 S.E.2d 403, 407 (2003). In those circumstances, a trial court may find that grounds for termination exist upon a showing of a "history of neglect by the parent and the probability of a repetition of neglect." Id.  This analysis has been used by our courts time and again, as cited, for example, in In re L.O.K., J.K.W., T.L.W. and T.L.W., 174 N.C. App. 426, 621 S.E.2d 236 (2005). 


By the time of the termination hearing in this case, Ms. Campos was doing the best she could to make sure she could parent her children.  Ms. Campos had completed various empowerment and parenting classes.  Ms. Campos had separated from her boyfriend.  Ms. Campos was employed and earning a regular paycheck.  Ms. Campos had a two bedroom home to which she was ready to bring her three children.  Ms. Campos brought photos to show the trial court that she had even made provisions to accommodate the requirement that the boys and the girl had separate living arrangements.  (R.p. 128, 129, 131-135, 136-139, 140-141)
Even though she had no independent transportation, Ms. Campos participated in weekly visitation which was eventually decreased to bi-weekly visitation.  Although she missed a few visits over the span of more than two years, they appear to be related to transportation issues, including arriving late to some visits.  During this same span, the foster family and DSS also cancelled appointments.  (R.p. 120, 121, 122, 123)  Ms. Campos had no transportation of her own while the foster family had their own transportation and received DSS assistance in this task.  In the case of In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d at 31 (2001), affirmed 356 N.C 68 (2002), visitation by the parent was deemed a relevant factor in cases where parent does not have custody.  Appellant argues that her visits, even without independent transportation, show that she really participated in visits.  Furthermore, Ms. Campos brought toys and clothing to the visits and there was no complaint that the visits were inappropriate.
The evidence presented by DSS to show that the mother was non-compliant is contradictory within itself.  The social worker testified that she prepared Exhibits 10, 11, 12 and 13 to show Ms. Campos’ visits with her children and these exhibits were prepared from her own records.  For example, although Exhibits 13 and 14 show alleged deficiencies by the mother, they fail to indicate whether DSS or the foster parents cancelled any visits during the same time frame.  In comparing Exhibit 12 with Exhibit 10, almost every date reflected is inaccurate as to representing that Ms. Campos missed a visit.  For example, in Exhibit 12, there are ten visits identified for Ms. Campos for which there is an indication that she failed to show or was late.  In Exhibit 12, Ms. Campos allegedly showed up 30 minutes late for a visit on 4/19/06 for which Exhibit 10 says the foster parents were out of town.  Exhibit 12 also states that Ms. Campos cancelled or failed to show for visits on 5/17/06, 7/12/06, 7/26/06 and 9/20/06, whereas Exhibit 10 shows that Ms. Campos attended all four of these visits.  (R.p. 120, 121, 122, 123)
More importantly are the visits effectuated after the filing of the termination petition in March 2007.  Even though the exhibits were introduced at a hearing almost a year after the filing of the petition, it appears from Exhibit 13 that Ms. Campos only missed three visits, one of which was due to having already taken time off from her job the prior day for court.  Again, Exhibit 13 claims that she missed a visit on 6/27/07 that is not reflected on Exhibit 11 and that she missed a visit on 10/3/07, which Exhibit 11 shows she attended.  Although Appellant does not deny that she did miss some visits, it is evident that the Exhibits prepared by the Petitioner are not reliable in that they are contradictory to each other.  Even if Exhibit 11 is accurate, it shows that for almost a year, Ms. Campos missed four visits as “no shows,” one visit due to court the prior day.  During the same time period, the foster parents missed two visits and DSS cancelled one visit due to holidays.  (R.p. 121)  

The record speaks for itself – Ms. Campos visited as much as she could with her children, even without transportation, and missed almost the same number of visits as DSS and the foster parents cancelled.  
B.
IMPROPER SHIFTING OF BURDEN
N.C. Gen. Stat. §7B-1109(f) places the burden of proof on the petitioner, Brunswick County DSS, and requires that all findings of fact be supported by clear, cogent and convincing evidence.  In this case, the trial court shifted the burden to Ms. Campos to show that she would not neglect her children in the future, instead of placing the burden on DSS that she would neglect the children in the future.  
The shifting of the burden is evident in a few of the trial court’s findings of fact.  For example, the trial court found that Ms. Campos had not made suitable sleeping arrangements for the children and has no sleeping arrangement for MAAA.  (Finding of fact no. 54/56/65, MAAA FOF 67; R.p. 154, 174, 201)  However, Ms. Campos did have two separate sleeping rooms which would be allocated to the three children according to their sex and she would sleep in the living room.  The case plan requirement was not that each child have a separate room, but simply that the boy and girl J.P.A. siblings be in separate rooms.  (#7, R.p. 94, 96)  

The shifting of the burden also applies to the trial court’s finding that alcohol use was not addressed by Ms. Campos.  However, even the court’s own findings show that the last time that a social worker found alcohol at Ms. Campos’ trash outside her trailer was on February 12, 2007, more than a year prior to the termination of parental rights hearing.  (FOF 50/49/54; R.p. 153, 173, 198)

The shifting of the burden also applies to the trial court’s finding of on-going domestic violence.  However, the trial court’s own findings show that the last apparent incident involved not domestic violence between the father of MAAA and the mother, but rather that she was hit when she stopped a fight between the father of MAAA and another man in April 19, 2006, almost two years prior to the termination of parental rights hearing.  (FOF 35/35/39, R.p. 149, 166, 190-192)  There was no proof that the two had remained in any dating relationship at the time of the hearing!
The shifting of the burden is most evident in disputed finding of fact 60 which states in part, “Her [Ms. Campos] inability to satisfy budget, transportation and housing issues, key components of the case plan, demonstrate her failure to make the reasonable efforts necessary to correct those conditions that led to the children’s removal initially.”  The court goes on to finding 61, 
“That the minor child continues to be a neglected child in that his mother has failed to successfully effect a reunification with the juvenile, or to follow plans developed by the Department of Social Services for said purpose, and has failed to improve conditions leading toward a return on the juvenile to her care.  There has been continued evidence of alcohol around her home, she has moved on a number of occasions and did not or could not provide the Department with her address or directions to her home, she failed to notify the Department of the location so that the Department could verify its suitability as a residence for the child, the lease recently provided specifies that it is available only for one other individual. . . At the time of the termination hearing, the evidence was insufficient to show that the child’s mother was in a position to provide for the safe care of the minor child and had not made progress that would allow unsupervised visitation.”
(R.p. 154-155)

Ms. Campos provided the trial court with photos of her home, a rental contract, a budget, name of person who helped with transportation.  (R.p. 131-135, 140, 141)  Much ado is made over the language of the rental contract which states that “2.  The use of the premises shall be as a residential dwelling for the above named Tenant and one other tenant.!!!”  However, the language of the agreement makes it clear that a “tenant” would be an adult who would be responsible for the terms of the contract, just like Ms. Campos.  It is ridiculous to imply that the “and one other Tenant” language can be interpreted to mean that the children would not be allowed to live there.  It is also a shifting of the burden to demand that Ms. Campos prove that her lease allows the children to reside with her instead of the petitioner to prove that the children are subject to such a nonsensical interpretation of a legal agreement.  (R.p. 136-139)
Not only had Ms. Campos substantially complied with her case plan, the reason for the children’s neglect, other than poverty, did not exist at the time of the termination hearing.  Ms. Campos had completed parenting classes, empowerment classes, she was employed and had a suitable home.  This improper shifting of the burden requires this Court’s reversal on this ground. 
II.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT MOTHER’S PARENTAL RIGHTS BASED UPON WILLFULLY LEAVING THE CHILDREN IN FOSTER CARE PURSUANT TO N.C.G.S. §7B-1111(a)(2) IN THAT IT IS NOT SUPPORTED BY THE COMPETENT EVIDENCE NOR WAS IT PROPERLY PLED IN THE TERMINATION PETITIONS.


Assignment of Error Nos. 2, 19, 20, 21, 22, 34

R.p. 8-17, 22-31, 40-48, 143-155, 161-176, 182-204

Summary of Argument:


The trial court terminated the mother’s parental rights based upon poverty.  The court improperly shifted the burden of proof from the petitioner to the respondent.  Furthermore, the court failed to recognize that not only were the reasons the children were removed not being addressed by the case plans, but any deficiencies were really due to poverty.  This Court must reverse this ground for termination.
Standard of Review:

A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Our courts have defined “clear, cogent, and convincing evidence” as that which is “greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  Other cases describe it as “evidence which should ‘fully convince.’”  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).

Applicable Law:

N.C. Gen. Stat. §7B-1111(a)(2) provides as ground for termination:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty. (Emphasis supplied.) 

In the case of In re Nesbitt, this Court set out that there are three inquiries to be made as to this ground:  (1) that the child was in foster care or out-of-home placement for at least 12 months before Petitioner filed its petition to terminate parental rights, (2) that Respondent-Mother failed to make reasonable progress in correcting the conditions that led to her child’s removal, and (3) that Respondent-Mother’s failure was willful.  147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001).
Argument:

A.
PETITION DID NOT PROPERLY ALLEGE THIS GROUND
The petitions to terminate parental rights provide,

8.
That the Respondent mother has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the Court that reasonable progress under the circumstances has been made within 12 months in correcting those conditions which led to the removal of the juvenile.  That pursuant to N.C.G.S. 7B-1111(a)(2), grounds exist for the termination of parental rights.
(R.p. 9-10, 23-24, 41)
The State of North Carolina is a notice state, that is, complaints are supposed to contain sufficient information in them as to allegations so as to give sufficient notice of the issues raised for the court’s determination.  The Juvenile Code, in N.C.G.S. §7B-1104(6) provides that petitioner shall state “[F]acts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  This Court has held that, “Factual allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re Humphrey, 156 N.C. App. at 540, citing In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).  In the case of In re Humphrey, petition alleged “that responded had not visited the child in the past five years and that respondent had contributed less than $25.00 to the child’s support since 1992.”  

The petitions in this matter fail to ascertain any such facts as they are a mere recitation of the grounds as outlined in N.C.G.S. §7B-1111.  
B. PROGRESS NEEDS TO REFLECT REASONS FOR THE CHILDRENS’ REMOVAL WHICH WERE NOT ADDRESSED BY CASE PLAN

The children were removed due to neglect.  The underlying adjudication orders reveal that the two older children had untreated scabies, insect bites, eczema and other skin irritations for which the mother had failed to get treatment.  As to the youngest child, he needed to use a medical device and the parents failed to appear at the hospital for 24 hours so that they could receive training to use the device.  (R.p. 14-15, 28-29, 45-46)  
On the other hand, the case plan addressed much more than just issues related to properly tending to the medical needs of the children, the original case plan dated December 29, 2005, recommended as follows:

1. Participate in Voces Latinas:  parenting classes, job skills, life skills, and other services deemed necessary

2. empowerment classes

3. obtain employment or go to school

4. boyfriend to get substance abuse assessment

5. no alcohol in the home and no alcohol consumption

6. boyfriend to attend classes, anger management, domestic violence classes

7. obtain safe and stable housing

8. names and dates of birth of others in home

9. notify social worker of changes in housing

10. no domestic violence

11. boyfriend obtain employment

12. come up with a budget

13. schedule home visits with the social worker

(R.p. 74-87)

The case plan was revised on August 9, 2006.  
1. Provide weekly paystubs
2. Stable employment

3. Copy of lease

4. Contact information for landlord

5. Monthly budget

6. Transportation plan

7. No contact with Mr. A.

8. Separate sleeping areas for kids

9. Attend visits

10. Mental health therapy as needed

(R.p. 88-102)

The relevant time frame for the ground of termination based upon willfully leaving in foster care is the twelve month period from March 2006 to March 2007.  Our Supreme Court has held, under the applicable version of the statute, the relevant time frame is the twelve-month period preceding the date of filing of the petition for termination of parental rights. In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002) The Supreme Court expanded the ruling by stating, “. . . we must examine whether the trial court found sufficient facts—based on clear, cogent, and convincing evidence of circumstances occurring in the twelve months immediately preceding DSS’s petition for terminating respondent’s parental rights—to support its conclusion that respondent had failed to show that reasonable progress had been made in correcting those conditions that led to the removal of his children.” Id. At 76, 565 S.E.2d at 87, cited In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).

Our Courts have interpreted “willful” as it relates to reasonable progress.  Our Courts have required a showing that the parent is not acting appropriately under the circumstance.  In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  In re Fletcher, 148 N.C. App. 228, 558 S.E.2d 498 (2002).  In re Shepard, 162 N.C. App. 215, 591 S.E.2d 1 (2004).  

This Court has additionally indicated that, “To uphold the trial court’s order, we must find that the respondent’s failure was willful, which is established when the respondent had the ability to show reasonable progress but was unwilling to make the effort.” In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002).  In the context of a termination hearing, the word “willful” connotes purpose and deliberation.  See e.g., In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995)  It also “imports knowledge and a stubborn resistance . . . one does not willfully fail to do something which is not in his power to do.”  In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137 (1982) (Carlton, J. dissenting) (citations omitted), appeal dismissed, 459 U.S. 1139 (1983)  
Willfulness has to be examined in light of Respondent-Mother’s capacity or lack thereof.  In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002).

The evidence presented showed that by the time of the termination hearing, Ms. Campos was in compliance with all elements of her case plan.  She had obtained housing by herself with two bedrooms to be used by the children.  She was regularly employed.  She had crafted a budget and given notice of who was going to assist with transportation.  Most of the items on the case plan did not even address the reason the children were removed – medical neglect.  A case plan geared toward parenting education and which would have included Ms. Campos in medical visits would have seemed more appropriate.  She completed the tasks given to her as presented in the DSS case plan.  In this case, she is being punished by an inadequate plan crafted by DSS.


C.
MOTHER’S RIGHTS TERMINATED DUE TO POVERTY

The trial court specifically found that, “[Ms. Campos’] inability to satisfy budget, transportation and housing issues, key components of the case plan, demonstrate her failure to make the reasonable efforts necessary to correct those conditions that led to the children’s removal initially.”  (FOF 60/59/72; R.p. 154, 174-175, 202)  This finding of fact is expanded in a later finding which is a conclusion of law that the children were willfully left in foster care.  (FOF 62/61/73; R.p. 153, 175, 202-203) 

In looking at the mother’s failure to progress, it is clear that the tasks in the case plan that were not completed were due to issues of poverty.  These tasks did not address the reason for the children’s removal.  Ms. Campos testified, and the trial court found, that she earned approximately $490 every other week while working for McDonalds.  From this sum, she spends $450 per month on rent.  In addition, she spent approximately $100 on electricity, about $150 per month on food.  She spent approximately $10 or $15 every other week to a co-worker who gave her rides.  (T2, p. 52-54)  Even so, she scraped whatever money she had to provide toys, clothing and shoes which she brought to visits and gave to the children.
The trial court’s own findings of fact show that the court did terminate her parental rights due to poverty and such a conclusion requires this court’s reversal.

III.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE RESPONDENT MOTHER’S PARENTAL RIGHTS BASED UPON WILLFULLY FAILING TO PAY SUPPORT PURSUANT TO N.C.G.S. §7B-1111(a)(3) IN THAT IT IS NOT SUPPORTED BY THE COMPETENT EVIDENCE NOR WAS IT PROPERLY PLED IN THE TERMINATION PETITIONS.


Assignment of Error Nos. 3, 4, 7, 8, 9, 22, 24

R.p. 8-17, 22-31, 40-48, 143-155, 161-176, 182-204


T1, p. 88-94; R. p. 114-119

Summary of Argument:


The trial court improperly terminated respondent mother’s parental rights for failure to pay support when it considered inadmissible evidence.  Furthermore, the court improperly shifted the burden from the petitioner to the mother to prove that her gifts were sufficient when there was no child support order in place.  This Court must reverse the termination upon this ground.
Standard of Review:

A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Our courts have defined “clear, cogent, and convincing evidence” as that which is “greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  Other cases describe it as “evidence which should ‘fully convince.’”  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).

Applicable Law:


N.C. Gen. Stat. §7B-1111(a)(3) provides that a court may terminate a parent’s rights when,

The juvenile has been placed in the custody of a county department of social services, . . . or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.  N.C. Gen. Stat. §7B-1111(a)(3)(2008)

Argument:


The petitions in this matter were filed on March 5, 2007.  The relevant six month time period is from October 5, 2006 to March 5, 2007.

A.
PETITION DID NOT PROPERLY ALLEGE THIS GROUND
The juvenile petition repeats the wording of the statute, 

9.
The juvenile has been placed in the custody of the Brunswick County Department of Social Services in a foster home, and the mother, for a continuous period of six months next preceding the filing of this petition, has willfully failed for such a period to pay a reasonable portion of the cost of the care for the juvenile, although, upon information and belief, is physically and financially able to do so.  That pursuant to N.C.G.S. 7B-1111(a)(3), grounds exist for the termination of parental rights.

(R.p. 10, 24, 41-42)
This Court has previously held that the allegations in a petition to terminate parental rights must do more than merely recite the statutory language for the grounds presented.
B.
IMPROPERLY ADMITTED EVIDENCE


DSS introduced six exhibits which the trial court admitted.  Exhibits 4 through 9 purport to be summaries of foster care and clothing payments made by Brunswick County on behalf of the children.  (R.p. 114-119)  The exhibits were introduced through the testimony of the social worker, Ms. Shannon.  (T2, p. 87-94)  Ms. Shannon indicated that these exhibits were monthly reports of monies paid out to the foster parents.  Both respondents objected to the admission of each exhibit.  (T2, p. 88-94)


These six exhibits were improperly admitted as they are hearsay statements and are not covered by any exception.  A closer examination of the documents reveals that they are not computer printouts of the department but rather they appear to be a re-created summary of information obtained from another source.  No argument was made that these exhibits were business records as indeed they do not appear to be regularly kept public records, therefore they were not admissible pursuant to N.C. Rule of Evidence 1005.

The exhibits appear to be summaries of other documents and might be admissible pursuant to N.C. Rule of Evidence 1006.  However, even summaries would have to cover “voluminous writings” which cannot conveniently be examined in court.    Pursuant to Rule 1006, the originals would have to be available to the parties.  These documents are not self-authenticating under Rule 902 and no attempt was made to authenticate these documents pursuant to Rule 901.  Although Ms. Shannon states what these documents purport to be, there is no indication whether she herself prepared them, whether they are compiled from official records, and indeed whether she has any personal knowledge as to whether these payments were made or not.

Due to the continuing objection of the respondents’ counsel, the trial court erred in admitting Exhibits 4 through 9.  The trial court made its finding of fact number 24 (R.p.146, 165, 186) based solely upon these exhibits.  Since the exhibits were improperly admitted, the disputed findings of fact previously named are not supported.  
C.
ABILITY TO PAY SUPPORT
The trial court had an obligation to find that during the time period of October 5, 2006 through March 5, 2007, that Ms. Campos had the ability to provide support.  Finding of fact number 23/23/22 (R.p. 146, 165, 185) supports the conclusion that Ms. Campos averaged $180 a week at McDonalds and $227 a week at a cosmetic factory during the relevant time period.

The trial court made finding of fact number 26/26/28 and concluded that Ms. Campos’ child support obligation would have been $58 per month for the three children.  (R.p. 147, 166, 186)  Even allowing for the higher figure of $227 per week, which was only earned by Ms. Campos from January to March 2007, Ms. Campos’ child support obligation would only be $50 per month, as reflected on Exhibit 21.  (R.p. 130)  Furthermore, during the majority of the relevant time period, Ms. Campos earned $215.25 per week, which obligation would be $50 per month, as reflected on Exhibit 21.  (R.p. 130)    

This Court previously held in the case of In re T.D.P., that the trial court had to make a finding that the parent had the ability to pay support in order to use this ground for termination.  164 N.C. App. 287, 595 S.E.2d 735 (2004), aff’d, 359 N.C. 405, 610 S.E.2d 199 (2005).  Here, there is no such specific finding and in fact an analysis of her income and expenses would have revealed she had no ability to pay support.  See also In re Faircloth, 161 N.C. App. 523, 588 S.E.2d 561 (2003).  

In an older case, In re Clark, our Supreme Court stated that to determine what constitutes a “reasonable portion” of the cost of care for a child, the parent’s ability to pay is the controlling characteristic.  303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981).  That court further pointed out that what is within a parent’s “ability” to pay or what is within the “means” of a parent to pay is a difficult standard which requires great flexibility in its application.  Id.


As argued in Issue II above, Ms. Campos’ parental rights were terminated due to latent issues on account of her poverty.  Appellant reiterates her argument above and states that she had no ability to pay a reasonable portion because of her poverty.

D.
WILLFULLY FAILING TO PAY SUPPORT

In its finding of fact number 27, which is more properly a conclusion of law and is repeated in conclusion of law number 2.  There was no actual finding that Ms. Campos willfully failed to pay the support.

This Court has recently remanded a matter where the trial court failed to make a specific finding addressing whether the failure to pay support by a parent was “willful.”  In In the Matter of T.M.H., this Court found that although the trial court’s findings of fact included findings that the father had the ability to pay but chose not to pay and that he failed to pay adequate child support for the minor child although he had the ability to do so were insufficient to meet the statutory requirements addressing willfulness.  ___ N.C. App. ___, 652 S.E.2d 1 (2007)  Although the additional confusion in T.M.H. was the court’s failure to identify which specific ground it found to terminate parental rights, this Court held that “in the absence of a finding of willfulness, the trial court’s order does not establish grounds for termination.”  See also In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002).

Ms. Campos testified that she provided approximately $60 worth of clothing and items for her children on a monthly basis.  (T2, p. 54-55)  The trial court disregarded this undisputed testimony and simply concluded in its unsupported finding of fact number 25 that she had only provided $30 to the foster parents of JPA, none to the parents of MAAA, and some toys and clothing for the children on holidays and birthdays.  (R.p. 146, 165, 186)  The social worker verified that Ms. Campos provided gifts for holidays and birthdays and that she brought toys for the children to the visits.  (T1, p. 106)  Ms. Campos stated that no one had previously discussed paying child support with her.  (T2, p. 51)  Ms. Campos confirmed that she has bought shoes, clothes and toys for the kids and that she delivers them on visits.  Sometimes she only spends $20 or $30 if she is only buying toys and at other times she spends between $60 or $100 per month on other necessities.  (T2, p. 54-55)

Even more frustrating is that Brunswick County DSS did not appear to have pursued a child support order against the mother.  It seems nonsensical to complain that Ms. Campos failed to pay a portion of the expenses associated with foster care when they were not sufficiently motivated to sue her for said amounts.  Appellant argues that it is an affront to justice and any system of fairness to allow a petitioner to pursue a termination upon a ground when they could not be bothered to give Ms. Campos notice that they expected her to pay support, either in a case plan or by pursuing a child support action.
CONCLUSION

The trial court in this case terminated the mother’s parental rights due to issues solely relating to her poverty.  Although the children were removed from her care for one reason, the petitioner required her to participate in complicated and lengthy case plans that were not really designed to address the reasons why the children were removed but rather designed to set up a system by which the mother would fail to meet the requirements of the plan and her parental rights could be terminated.  The unyielding requests for budgets and notification of her address, when they were easily ascertainable as she had little money to budget and remained within a limited geographic area due to lack of transportation, were not designed to address the reason for the children’s neglect and were excuses to set up the mother for failure.
The trial court was unduly influenced into believing that Ms. Campos had to prove that she was a suitable parent, instead of requiring DSS to prove that Ms. Campos was not a suitable parent.  This improper shifting of the burden requires this Court to reverse the trial court’s decision.


Submitted this the 13th day of August, 2008.
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� For ease of reference, the Appellant-Respondent Mother is sometimes referred to as Ms. Campos throughout this brief.


� The children are referred to by their initials, JPA, JPA and MAAA throughout this brief.  At times, when needed for identification purposes, the boy JPA is sometimes referred to as JO.P.A. and the girl JPA is sometimes referred to as JE.P.A.


� For ease of reference, the transcript of the January 16, 2008 hearing is referred to as T1; the transcript of the January 23, 2008 hearing is referred to as T2; and the transcript of the February 13, 2008 hearing as T3.


� Where the orders have different numbers for identical findings of fact, they are listed in order as they appear in JO.A.P.’s order, followed by JE.A.P.’s order, followed by MAAA’s order.
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