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18th JUDICIAL DISTRICT


NORTH CAROLINA COURT OF APPEALS


*******************************************

IN RE:

)

J.L.S.

)  From Guilford County
)  No. 03 J 307


QUESTIONS PRESENTED
I.  DID THE TRIAL COURT ERR IN FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE MINOR CHILD IN ACCORDANCE WITH N.C.G.S. 7B-1108 AFTER RESPONDENT FILED HIS RESPONSE? 

II. ARE THE TRIAL COURT’S FINDINGS OF FACT #9 AND 14 IN THE TERMINATION ORDER SUPPORTED BY CLEAR AND CONVINCING EVIDENCE?

III. IS THE TRIAL COURT’S FINDING AND CONCLUSION THAT RESPONDENT WILLFULLY ABANDONED THE MINOR CHILD FOR AT LEAST SIX MONTHS IMMEDIATELY PRECEDING THE FILING OF THE TERMINATION PETITION  SUPPORTED BY PROPER FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE?

IV.  IS THE TRIAL COURT’S FINDING AND CONCLUSION THAT RESPONDENT FAILED TO ESTABLISH PATERNITY OR LEGITIMATE THE MINOR CHILD OR PROVIDE SUBSTANTIAL SUPPORT FOR THE MINOR CHILD SUPPORTED BY PROPER FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE?

V.  DID THE TRIAL COURT ABUSE ITS DISCRETION IN CONCLUDING THAT THE TERMINATION OF RESPONDENT’S PARENTAL RIGHTS WAS IN THE BEST INTERESTS OF THE MINOR CHILD? 


STATEMENT OF THE CASE
On May 27, 2003, Petitioner filed a petition to terminate Respondent’s parental rights.  Although an affidavit of service on March 31, 2003 was filed, the record does not show a timely service of the petition in or after May of 2003.  On Nov. 18, 2003, notice of a hearing on Nov. 24, 2003 was filed.  On Nov. 24, 2003, Respondent filed a response to the petition to terminate parental rights.  After a hearing on Nov. 24, 2003, on Dec. 18, 2003, an order was entered terminating Respondent’s parental rights.

On Dec. 4, 2003, Respondent filed a notice of appeal.  The appellate entries were entered on Jan. 21, 2004.  After filing a motion for an extension of time, the transcript was delivered on April 6, 2004.  The proposed record on appeal was served on May 10, 2004.  The record on appeal was filed and docketed on June 21, 2004.  The printed record was mailed on June 30, 2004.    


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
The Court of Appeals has jurisdiction over this appeal by virtue of N.C.G.S. 7A-27(c) and 7B-1113.  Respondent filed a timely notice of appeal on Dec. 4, 2003.  This appeal is from a final order.


STATEMENT OF THE FACTS 

This case involves the termination of Clayton R.’s parental rights to his son, J.L.S.  At the time of the termination hearing, J.L.S. was five years old. (T p. 6)

Catherine H. is a longtime resident of High Point.  Clayton R. lived in High Point for about a year.  During the time Clayton lived in High Point, Clayton and Catherine had a sexual relationship for ten months, and Catherine became pregnant.  By the time Catherine told Clayton that she was pregnant, the parents were no longer seeing each other, and Clayton had moved to New Jersey. (T pp. 6-7,15-16,29-32)

At the time of their relationship, Clayton and Catherine were both Jehovah’s Witnesses.  When the church became aware of the parents’ sexual relationship, Clayton was kicked out of the church.  Catherine was allowed to remain in the church. (T pp. 17-18,25,29-30,39)

Because of their religious differences, Catherine took the position that Clayton would not be involved with the child at all.  Before the birth of the child, Catherine would not discuss the baby with Clayton, because Clayton was not a Jehovah’s Witness and had no intention of coming back into the religion.  When Clayton telephoned Catherine, she told Clayton, “don’t call back.”  She also told Clayton that she did not want him to have anything to do with the child and that she did not want his help. (T pp. 24-26)

Clayton only learned of the birth of the child, because his mother heard from church members that the child was born.  When Clayton and his mother tried to visit Catherine and the baby right after the child was born, Catherine was hostile towards Clayton’s mother and would not allow the visit.  At some point, Clayton was told that if he tried to visit again, the police would be called.  Catherine stopped taking Clayton’s telephone calls.  Catherine was living with her parents at the time, and when Clayton called, he was told that Catherine would not talk to him.  (T pp. 6-9,17-18,21-22,26-30,39)

At some point, Clayton stopped trying to call.  He has never visited the child or paid any support.  In June of 1999, Catherine married Wallace H. and moved to a new address.  Catherine did not communicate with Clayton regarding her move.  Clayton R. also established a relationship with a girlfriend by which two children were born and one more child was expected at the time of the termination hearing. (T pp. 6-7,9,18-19,22,30-31,35-37)

In February of 2003, Catherine called Clayton, because she wanted him to voluntarily relinquish his parental rights, so that Wallace could adopt J.L.S.  Clayton understood that Catherine and Wallace wanted to have a family together, but he also wanted to visit the child.  Catherine would not agree to visitation. (T pp. 11-12,19-21,33-35,40-41) 

In March of 2003, Catherine’s attorney sent a consent to adoption to Clayton but never received a response.  In May of 2003, Catherine filed her petition to terminate Clayton’s parental rights.  Clayton filed his response on Nov. 24, 2003, denying the material allegations in the petition.  No guardian ad litem for the child was appointed. (R pp. 7-8,10-11, T pp. 12-14)

After a hearing on Nov. 24, 2003, on Dec. 18, 2003, the trial court entered an order terminating Clayton’s parental rights, concluding that Clayton had abandoned the minor child for at least six months immediately preceding the filing of the petition and that Clayton had not established paternity or legitimated the child or provided substantial support.  The court further concluded that it was in the best interest of the child that Clayton’s parental rights be terminated. (R pp. 12-14)

ARGUMENT
I.  THE TRIAL COURT FAILED TO APPOINT A GUARDIAN AD LITEM FOR THE MINOR CHILD IN ACCORDANCE WITH N.C.G.S. 7B-1108 AFTER THE RESPONDENT FILED HIS RESPONSE.

ASSIGNMENT OF ERROR NO. 2 (R p. 23)

N.C.G.S. 7B-1108 provides for the appointment of a guardian ad litem for the child if a respondent files a written response denying material allegations in the termination petition.  N.C.G.S. 7B-1108(a) and (b) (2000).  There is no requirement that the answer be filed in a timely manner.  See N.C.G.S. 7B-1108(a) and (b).  When a written answer denying material allegations in the petition is filed, the duty to appoint a guardian ad litem for the child is absolute.

Specifically, “if an answer or response denies any material allegation of the petition or motion, the court shall appoint a guardian ad litem for the juvenile to represent the best interests of the juvenile...”  N.C.G.S. 7B-1108(b) (emphasis added).

Even in a case in which no answer is filed, “...the court may, in its discretion, appoint a guardian ad litem for a juvenile, either before or after determining the existence of grounds for termination of parental rights, in order to assist the court in determining the best interests of the juvenile.”  N.C.G.S. 7B-1108(c).

One of the problems in this case is that the child has no voice.  He is five years old and has some opinion, but it is never heard.  It is clear that the mother did not want the father to be involved.  The extent of the mother’s hostility or what, if anything, had been communicated to the child as a result of that hostility is not clear.  Without some evidence on the mother’s and the child’s attitude towards the father, the decisions on the legal issues of abandonment and the best interest of the child were made with inadequate information.  This could be remedied by the presence of a guardian ad litem, who should be an independent voice for the child.

The Respondent filed a written response on Nov. 24, 2003. (R p. 10-11)  The response denied all of the material allegations in the petition. (R p. 4-5,10)  No guardian ad litem for the child was appointed.  

The trial court erred when it failed to appoint a guardian ad litem for the child and when it made its decision to terminate parental rights without hearing from the child in the form of a guardian ad litem.

II.  THE TRIAL COURT’S FINDINGS OF FACT #9 AND 14 IN THE TERMINATION ORDER ARE NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 3  (R p. 23)

Pursuant to N.C.G.S. 7B-1109(f), the Petitioner has the burden of proving grounds for the termination of parental rights by clear, cogent, and convincing evidence.  N.C.G.S. 7B-1109(f) (2003).  Moreover, the standard of review in a nonjury trial is whether there is competent evidence to support the trial court’s findings of fact.  Shear v. Stevens Building Co., 107 N.C. App. 154, 418 S.E.2d 841 (1992).  The findings of fact, then, must be supported by competent evidence.

In the ninth finding of fact in the termination order, the court finds that “after the above mentioned visit by the Respondent and his mother, neither he nor his mother ever attempted to visit the child again and they never sent cards or gifts and never called.”  (R p. 13) This statement is not only unsupported by the evidence but it is misleading in that it insinuates that Clayton and his mother, on their own and for no reason, decided to ignore the existence of the child and to abandon him.

In fact, the evidence showed that the attempted visit between  Clayton’s mother and the baby became a hostile one.  When Clayton attempted to talk with Catherine about the situation, he was ignored.  The evidence, then, showed that Clayton did want to visit and did attempt to visit and was met with hostility. (T pp. 7-9,21-22,27-29) 

The evidence showed that Clayton did attempt to phone Catherine regarding the child but she would not talk to him.  Catherine had made it clear that she did not want Clayton or his mother to be involved with the child.  This is not evidence supporting a statement such as “...neither he nor his mother ever attempted to visit the child again and they never sent cards or gifts and never called.”  In reality, the proper finding would be that neither Clayton nor his mother was allowed to visit the child or to send cards or gifts or to call Catherine or the child.  The evidence showed that Catherine had conveyed to Clayton and his mother that any attempts on their part to be involved with the child would be futile ones. (T pp. 7-9,21-22,24-31,37,40)         

In finding of fact #14 in the termination order, the court finds: “Because of Wallace H.’s desire to adopt the said minor child, the Petitioner located and contacted the Respondent in February, 2003 to inquire about his voluntarily relinquishing his parental rights.  The Respondent gave verbal consent to the adoption, explaining that he had two other children (during the hearing of this matter, Respondent testified that he and his girlfriend have two children and are expecting another baby) and for the first time he asked to see the said child.” (R p. 13)

The evidence showed that Respondent understood Catherine’s and

Wallace’s desire to have Wallace adopt the child but that he wanted to visit the child.  This is not verbal consent to the adoption.  Using the legal definition of adoption, which means that a biological parent has lost his right to visit the child, if Clayton wanted to visit the child, then he did not consent to an adoption. (T pp. 19-21,32-36,40-41)

The only evidence regarding that part of the finding which finds that Clayton consented to the adoption, because he had two other children is a denial on his part when posed with that question. In response to such a question, Clayton said, “I never mentioned anything about child support and mentioned anything about I would agree with it because I’ve got two other kids.  What sense would that make?...” (T p. 40-41)

Moreover, the evidence shows that February of 2003 is the first time that Clayton was allowed to ask to see the child, as it was virtually the first time Catherine would talk with Clayton about the child since the birth of the child.  As with the ninth finding of fact, being allowed to ask to see the child is not the same as asking to see the child for the first time. (T pp. 24-31) 

In general, without evidence from Catherine that contradicted or refuted Clayton’s testimony, there can be no proper findings of fact that are as one-sided as findings of fact #9 and 14 in the termination order. 


At the termination hearing, the substance of Catherine’s testimony covers the period of time after the birth of the baby and after she has made it clear to Clayton and his mother that she will not consent to any type of relationship between father and son.  Catherine does not refute Clayton’s testimony regarding his attempts to talk with her about their son or her response to Clayton that their religious differences prevented the establishment of any relationship.  

Catherine’s attitude is apparent in her answer to Clayton’s request for visitation in Feb. of 2003.  She said, “you will have to talk to my lawyer.” (T pp. 19-21)

Catherine’s attitude is apparent when she was questioned as to how Clayton was informed of the birth of their son.  At first, Catherine testified that she told Clayton the baby had been born.  When questioned about it more specifically, Catherine said, “...I didn’t actually physically call him, but his mom--I mean, they were in the same type of congregation, so she knew.  Everybody around us knew when the baby was born.”  Catherine was again asked, “and you say it was his mother that found out you’d given birth and contacted him?”  Catherine’s answer was “I’m not sure.”  (T pp. 17-18, 19-21)

Thus, the trial court’s factual findings in #9 and 14 of the termination order are not supported by the evidence.  They are prejudicial in that they go to the court’s conclusions of abandonment and what is in the best interest of the child, and they should be vacated.    

III.  THE TRIAL COURT’S FINDING AND CONCLUSION THAT RESPONDENT WILLFULLY ABANDONED THE MINOR CHILD FOR AT LEAST SIX MONTHS IMMEDIATELY PRECEDING THE FILING OF THE TERMINATION PETITION IS NOT SUPPORTED BY PROPER FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 5 (R p. 23)

In order for the court to find abandonment, the petitioner must prove facts showing abandonment by clear and convincing evidence.  N.C.G.S. 7B-1111(b) (2003).  The burden of proof is on the petitioner. Id.  The clear and convincing standard is greater than the preponderance of the evidence standard required in most civil cases but not as stringent as the requirement of proof beyond a reasonable doubt required in criminal cases. In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984).

In order to satisfy N.C.G.S. 7B-1111(a)(7), the petitioner must show that “the parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition...”  N.C.G.S. 7B-1111(a)(7) (2003). 

Moreover, in order to show abandonment for at least six consecutive months immediately preceding the filing of the termination petition, the petitioner must present evidence of  willful or intentional conduct on the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child. In re Apa, 59 N.C. App. 322, 296 S.E.2d 811 (1982).  Abandonment requires a willful intent to escape parental responsibility and conduct in effectuation of such intent.  Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962).  The word “willful” encompasses more than an intention to do a thing; there must also be purpose and deliberation. In re Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986).

In In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997), the N.C. Supreme Court concluded that the trial court’s findings did not support a conclusion of abandonment.  As in this case, the fact that there was a probable hostile relationship between respondent and the minor child’s caretakers and that respondent did not know the whereabouts of the child precluded a finding that there was a willful determination to abandon the child.  Id.

As argued previously, before the child was even born, Catherine decided that she did not want Clayton involved with the child.  Catherine did not tell Clayton when the child was born. Catherine let Clayton know that she would not allow visitation.  When Clayton and his mother did try to visit, they were met with hostility, and the visit never took place.  Catherine told Clayton that she did not want to talk to him.  When she moved with the child, she did not tell Clayton the new address.  When Clayton asked for visitation in Feb. of 2003, the request was denied.  These undisputed facts preclude a finding of willful abandonment. (T pp. 7-9,17-22,24-36,39-41)

Because Clayton was prevented from establishing and pursuing a relationship with the minor child, it was error for the trial court to conclude that Clayton abandoned the minor child and such a conclusion is not supported by proper findings of fact or the evidence.

IV.  THE TRIAL COURT’S FINDING AND CONCLUSION THAT RESPONDENT FAILED TO ESTABLISH PATERNITY OR LEGITIMATE THE MINOR CHILD OR PROVIDE SUBSTANTIAL SUPPORT FOR THE MINOR CHILD IS NOT SUPPORTED BY PROPER FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 4 (R. p. 23

N.C.G.S. 7B-1111(a)(5) provides for the termination of parental rights if:

The father of a juvenile born out of wedlock

has not, prior to the filing of a petition

or motion to terminate parental rights: 

a. Established paternity judicially or by affidavit

which has been filed in a central registry maintained

by the Department of Health and Human Services; 

provided, the court shall inquire of the Department

of Health and Human Services as to whether 

such an affidavit has been filed and shall incorporate

into the case record the Department’s certified

reply; or

b. Legitimated the juvenile pursuant to provisions

of G.S. 49-10 or filed a petition for this specific

purpose; or

c. Legitimated the juvenile by marriage to the mother

of the juvenile; or

d. Provided substantial financial support or consistent

care with respect to the juvenile and mother.

N.C.G.S. 7B-1111(a)(5)(2003).

Upon a finding that the putative father has not attempted any of the four possible ways to legitimate his child, the trial court may terminate parental rights.  In re Hunt, 127 N.C. App. 370, 489 S.E.2d 428 (1997).

It is not enough to show that Respondent did not perform one or two or three of the four possible ways to legitimate the child.  It must be shown that he has not performed any of the four possible ways.  See id.; In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987).

In this case, there was no evidence presented regarding the establishment of paternity judicially or by affidavit.  There was no evidence presented regarding legitimation pursuant to G.S. 49-10.  Neither party was questioned about the establishment of paternity or legitimation by a legal proceeding.  The subject was not addressed by any proof offered to the court.

In fact, there was no direct evidence presented regarding legitimation by marriage, though such an inference could be made from the evidence.

Although the trial court found that the father had not established paternity judicially or by affidavit and that he had not legitimated the child pursuant to Chapter 49, this finding is not supported by any evidence, competent or otherwise. (R p. 13)

Accordingly, the trial court erred when it found and concluded that the father had not established paternity or legitimated the child and that his parent rights could be terminated pursuant to N.C.G.S. 7B-1111(a)(5). 


V.  THE TRIAL COURT ABUSED ITS DISCRETION IN CONCLUDING THAT THE TERMINATION OF RESPONDENT’S PARENTAL RIGHTS WAS IN THE BEST INTEREST OF THE MINOR CHILD.

ASSIGNMENT OF ERROR NO. 6 (R p. 23)

At the dispositional stage of a termination proceeding, the trial court determines whether parental rights should be terminated. In re Carr, 116 N.C. App. 403, 448 S.E.2d 299 (1994).  During this phase, the trial court exercises its discretion in determining whether termination of parental rights is in the child’s best interest. Id.

At the same time, terminating a parent’s rights can have far reaching and devastating effects.  Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994), appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995).  Truly, termination of parental rights is a harsh judicial remedy. In re Adcock, 69 N.C. App. 222, 316 S.E.2d 347 (1984).

In this case, the trial court concluded that termination of parental rights was in the best interest of the child without knowing what the child thought.  The trial court had no idea what the child’s view of his father was or whether the mother had influenced this view.  The trial court had no idea as to whether the child wanted to have a relationship with his father and two half-siblings.  The trial court did not know the extent of the hostility the mother held towards the father.  The trial court did not know what type of relationship father and son would have established if they had been given an opportunity to establish one.

The trial court did know that the father wanted to establish a relationship with his son.  If given the chance, the father was willing and wanted to assume all of the parental rights and responsibilities he had been denied.  The trial court knew that the mother was hostile towards the father.  The trial court knew that the mother did not want the father involved at any time in the child’s life and that she had communicated this clearly to the father.  Any attempt on the part of the father to establish a relationship with his son or to exercise his right to visitation would be met with strong resistance.

Based on the evidence presented to the trial court, then, the trial court abused its discretion in terminating Clayton’s parental rights.  By doing so, the trial court allowed Catherine to prevent the establishment of any type of relationship between Clayton and the minor child and then to claim that Clayton had abandoned the child.      


CONCLUSION

Based on the foregoing, Respondent/Appellant, Clayton R., respectfully requests that the trial court’s order terminating his parental rights be reversed.

This the           day of                  , 2004.

Rebekah W. Davis

Attorney for Respondent-Appellant

111 Brooks Ave. Suite 1

Raleigh, N.C. 27607
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rebekah3@bellsouth.net    
