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QUESTIONS PRESENTED

***************************************************

I.
WHETHER THE TRIAL COURT ERRED IN DENYING THE MOTION FOR A CONTINUANCE AND/OR TO WITHDRAW AS COUNSEL BY COUNSEL FOR RESPONDENT-MOTHER AND SUBSEQUENTLY DENYING THE MOTION FOR NEW TRIAL.

(Assignments of Error 1-6; R. at 68-69)
II.
WHETHER THE TRIAL COURT ERRED BY FAILING TO MAKE SUFFICIENT FINDINGS OF FACT TO SUPPORT ITS GROUNDS FOR TERMINATION OF PARENTAL RIGHTS.

(Assignments of Error 7-13; R. at 69-70)
III.
WHETHER THE LACK OF A SUFFICIENT RECORDING OF THE PROCEEDINGS RESULTED IN PREJUDICE TO RESPONDENT-MOTHER.


(Assignment of Error 14; R. at 70).

STATEMENT OF THE CASE

On 1 September 2006, a Juvenile Petition was filed on behalf of the Yadkin County Department of Social Services (DSS) alleging J.L.A., the minor child, had been neglected by the Respondent-Mother. (R. at 7-10).  On 26 October 2006, the trial court entered a Juvenile Adjudication Consent Order and Juvenile Disposition Order. (R. at 15-20).  On 25 September 2007, a Motion in the Cause to Terminate Parental Rights was filed on behalf of DSS. (T. at 36).  On 22 October 2007, Respondent-Mother filed a verified response to the Motion in the Cause to Terminate Parental Rights. (R. at 43).  The matter was heard on 6 November 2007 in Yadkin County District Court before the Honorable David V. Byrd. (R. at 48).  The Respondent-Mother was not present. (T. at 3).  


Counsel for Respondent-Mother made a motion for continuance and was joined in the motion by the Guardian ad Litem for the Respondent-Mother. (T. at 3-4).  The trial court denied the motion. (T. at 4).  The trial court, after some discussion, ultimately denied a subsequent Motion to Withdraw made by Respondent-Mother’s counsel. (T. at 7).  The trial court entered its Order Terminating the Parental Rights of Respondent-Mother on 5 December 2007. (R. at 48).


On 5 December 2007, counsel for Respondent-Mother filed a Motion for New Trial on the ground Respondent-Mother had been committed voluntarily at Frye Regional Hospital. (R. at 55).  The trial court denied the Motion for New Trial in an order entered 10 December 2007. (R. at 57).  Notice of Appeal was filed from the 5 December 2007 Order terminating parental rights on 11 December 2007. (R. at 59).  Contemporaneously with this brief, Respondent-Mother is also filing a Petition for Writ of Certiorari for review of the denial of the 10 December 2007 Motion for a New Trial.

STATEMENT OF THE FACTS

This matter came on for hearing before the trial court on 6 November 2007. (T. at 3).  At the beginning of the hearing it was noted Respondent-Mother was not in court. (T. at 3).  Consequently, trial counsel moved for a continuance, which was joined in by the Guardian ad Litem for the Respondent-Mother. (T. at 4).  The trial court denied the motion to continue. (T. at 4).  Trial counsel then moved to withdraw as counsel. (T. at 4).  The trial court noted trial counsel for Respondent-Mother could not know what Respondent-Mother’s wishes were in light of her absence at the hearing. (T. at 4).  The trial court initially allowed trial counsel’s motion to withdraw. (T. at 5).  After some discussion as to what trial counsel’s ethical obligations were in a situation in which the hearing would go forward, as well as those of the Guardian ad Litem, the trial court reversed its decision and denied trial counsel’s motion to withdraw. (T. at 7).


The hearing proceeded without Respondent-Mother present.  Trial counsel cross-examined the witnesses for DSS, but made no arguments, motions to dismiss, and called no witnesses. (T. at 2). At the conclusion of the hearing, the trial court concluded there were grounds to terminate Respondent-Mother’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(1), (a)(2), and (a)(3) and it was in the best interests of the minor child to terminate Respondent-Mother’s parental rights. (R. at 53).  The trial court’s written order was entered on 5 December 2007. (R. at 48).  The trial court specifically noted Respondent-Mother’s history of mental illness. (R. at 50).  Also on 5 December 2007, Respondent-Mother filed a verified Motion for New Trial. (R. at 55-56).  In this verified motion, she alleged she had been voluntarily committed at Frye Regional Hospital on 1 November 2007 and had not been released until 7 November 2007.  Thus, Respondent-Mother alleged she had been unable to appear at the 6 November 2007 hearing. (R. at 55). The trial court denied this motion on 10 December 2007. (R. at 57).

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Respondent’s grounds for appellate review of the trial court’s orders are pursuant to N.C. Gen. Stat. §§ 7A-27(c) (2006) and 7B-1001(a)(6) (2006).
STATEMENT OF STANDARD OF REVIEW


The standard of review as to each question presented is set forth under each argument.

ARGUMENT

I. 
THE TRIAL COURT ERRED IN DENYING THE MOTION FOR CONTINUANCE AND MOTION TO WITHDRAW AS COUNSEL AND SUBSEQUENTLY DENYING THE MOTION FOR A NEW TRIAL BASED ON RESPONDENT-MOTHER’S ABSENCE FROM THE HEARING.

(Assignments of Error 1-6; R. at 68-69)


Respondent-Mother’s Notice of Appeal identified only the 5 December 2007 Order terminating Respondent-Mother’s parental rights.  The Notice of Appeal did not include the 10 December 2007 Order denying the Motion for New Trial.  The subsequently entered 10 December 2007 Order denying the Motion for New Trial, however, directly impacts upon the question of whether the hearing of this matter should have been continued based on the Respondent-Mother’s absence in light of her voluntary commitment. Consequently, in order to help ensure a full and fair review of the issues in the case, contemporaneously with this brief, appellate counsel for Respondent-Mother is filing a Petition for Writ of Certiorari pursuant to Rule 21 of the Rules of Appellate Procedure for review of the 10 December 2007 Order denying Respondent-Mother’s Motion for a New Trial.

A. 
Standard of Review

“Ordinarily, a motion to continue is addressed to the discretion of the trial court, and absent a gross abuse of that discretion, the trial court’s ruling is not subject to review.” State v. Taylor, 354 N.C. 28, 33, 550 S.E.2d 141, 146 (2001) (citing State v. Searles, 304 N.C. 149, 153, 282 S.E.2d 430, 433 (1981)). “‘The chief consideration is whether granting or denying a continuance will further substantial justice.’” In re Humphrey, 156 N.C. App. 533, 538, 577 S.E.2d 421, 425 (2003) (quoting Doby v. Lowder, 72 N.C. App. 22, 24, 324 S.E.2d 26, 28 (1984)). “However, if ‘a motion to continue is based on a constitutional right, then the motion presents a question of law which is fully reviewable on appeal.’” State v. Jones, 342 N.C. 523, 530-31, 467 S.E.2d 12, 17 (1996) (quoting State v. Covington, 317 N.C. 127, 129, 343 S.E.2d 524, 526 (1986)).

B.
The Trial Court Erred At the Hearing on the Motion to Terminate Parental Rights by Denying the Motion for a Continuance and Motion to Withdraw as Counsel.

At the outset of the 6 November 2007 hearing, counsel for Respondent-Mother moved for a continuance on the basis Respondent-Mother was not at the hearing and her whereabouts were unknown. (T. at 3). The motion was joined by the appointed Guardian ad Litem for the Respondent-Mother, who indicated she had not had an opportunity to speak to the Respondent-Mother. (T. at 4). The trial court denied the motion. (T. at 4).  Trial counsel then moved to withdraw as counsel. (T. at 4). He reported to the court in his initial meeting with Respondent-Mother she had expressed a desire to contest the Termination of Parental Rights, but given her absence no longer knew Respondent-Mother’s current position and whether she wished to contest the termination proceedings. (T. at 5-6).  The trial court agreed with trial counsel’s assessment and initially allowed the motion to withdraw, but after further discussion as to the ethics of the matter, reversed its position and denied the motion to withdraw. (T. at 5-7).  Counsel for Respondent-Mother indicated it was his experience in this situation he was permitted to ask questions of witnesses but could not make arguments on behalf of this client. (T. at 6).  Indeed, during the hearing, trial counsel cross-examined the witnesses called on behalf of DSS, but did not offer any motions, argument and did not call any witnesses on behalf of Respondent-Mother.  


A Termination of Parental Rights proceeding necessarily impacts upon a parent’s fundamental constitutional “right to the care, custody and control of their children.”  Troxell v. Granville, 530 U.S. 57 (2000); Browning v. Humphrey, 241 N.C. 285, 287, 84 S.E.2d 917, 918 (1954).  Moreover, an indigent parent has a right to counsel, including appointed counsel in all proceedings related to the termination of their parental rights. N.C. Gen. Stat. §§ 7B-1101.1(a), -1109(b) (2005); In re J.A.A. & S.A.A., 175 N.C. App. 66, 74, 623 S.E.2d 45, 50 (2005). Implicit in this right to counsel is the right to effective assistance from counsel. In re Oghenekevebe, 123 N.C. App. 434, 436, 473 S.E.2d 393, 396 (1996).  The constitutional guarantee of effective assistance of counsel, along with the right to confront witnesses, implicitly includes the right to investigate and prepare a defense.  State v. McCullers, 341 N.C. 19, 32, 460 S.E.2d 163, 171 (1995).  To establish the trial court’s failure to allow additional time to prepare a defense or grant a continuance reaches the level of a constitutional violation, a respondent is required to show “‘how [her] case would have been better prepared had the continuance been granted or that [she] was materially prejudiced by the denial of the motion.’” Id. (quoting State v. Covington, 317 N.C. 127, 130, 343 S.E.2d 524, 526 (1986)).

“In passing on the motion the trial court must pass on the grounds urged in support of it, and also on the question whether the moving party has acted with diligence and in good faith. In reaching its conclusion the court should consider all the facts in evidence, and not act on its own mental impression or facts outside the record, although . . . it may take into consideration facts within its judicial knowledge.”  

Shankle v. Shankle, 289 N.C. 473, 483, 223 S.E.2d 380, 386 (1976) (quoting 17 C.J.S. Continuances § 97 (1963)). “The motion should be granted where nothing in the record controverts a sufficient showing made by the moving party.” Id.


In this case, at the termination of parental rights hearing, the trial court was made aware of Respondent-Mother’s absence. (T. at 3-4).  At the time, no-one present at the hearing was aware of the reason for Respondent-Mother’s absence.  The trial court was also specifically made aware of the impact on trial counsel’s ability to effectively represent Respondent-Mother without knowing her wishes as to how to proceed in the termination proceeding and given her absence at the proceeding. (T. at 3-7).  


This inability to effectively represent Respondent-Mother was then clearly demonstrated by the fact trial counsel felt ethically constrained, with which assessment the trial court agreed, not to call any witnesses or present any argument on behalf of Respondent-Mother. (T. at 6-7).  Both the trial court’s and trial counsel’s assessment is supported by a Formal Ethics Opinion issued by the North Carolina State Bar, which indicates an appointed attorney who is unaware of his client’s wishes in a juvenile hearing (specifically a dependency hearing) is ethically prohibited from advocating for any particular outcome.  See Representation of Absent Respondent in Dependency Proceeding, 2003 FEO 16 (16 July 2004); see N.C. Rules of Professional Conduct 1.2(a).  Thus, the failure to grant a continuance resulted in severe prejudice to the Respondent-Mother in that it effectively denied her assistance of counsel in presenting her case, including the ability to present witnesses and argument to the trial court.  Moreover, the trial court summarily denied the motion without any showing on the part of DSS the motion should not be allowed and where no objection was lodged by DSS to the continuance.  See Shankle, 289 N.C. at 483, 223 S.E.2d at 386.


In this same regard, and for related reasons, it was also error to deny the motion to withdraw as counsel.  In order to ensure Respondent-Mother’s right to effective assistance of counsel, rather than force trial counsel to act as essentially no more than a place holder, the trial court should have allowed trial counsel’s motion to withdraw.  Importantly, had the trial court allowed the motion to withdraw, it would have done so without notice to Respondent-Mother.  This would have necessitated a continuance. Where the attorney has given the movant no prior notice of intent to withdraw, the court has no discretion but must grant a reasonable continuance or deny the motion to withdraw. Williams & Michael, P.A. v. Kennamer, 71 N.C. App. 215, 217, 321 S.E.2d 514, 516 (1984). 



In this case, denying the motion to withdraw only compounded the problem. By denying a continuance and the motion to withdraw, it forced trial counsel into a position where he could not effectively advocate for the Respondent-Mother.  On one hand, trial counsel was required to appear and take part in the hearing, on the other hand he could not effectively carry out a defense or advocate for the positions of his client without knowing what those positions were.  
As there was no showing made in opposition to the continuance and the denial of a continuance directly affected Respondent-Mother’s right to effective assistance of counsel at her termination of parental rights proceeding resulting in substantial prejudice to her defense, substantial justice required the trial court to allow the motion for a continuance. Accordingly, the trial court erred in failing to either grant a continuance or to allow trial counsel’s motion to withdraw and then granting a continuance based on the lack of notice to Respondent-Mother as to the withdrawal of her attorney.

C.
The Trial Court Erred in Denying Respondent-Mother’s Motion for A New Trial on the Basis She was Committed at the Time of the Termination of Parental Rights Hearing.


On 5 December 2007, Respondent-Mother filed a verified Motion for New Trial on the basis she had been unable to attend the 6 November 2007 hearing because she was committed voluntarily at Frye Regional Hospital. (R. at 55).  Respondent-Mother alleged her absence prevented her from having a fair trial as trial counsel was ethically prohibited from making any argument and presenting testimony on Respondent-Mother’s behalf. (R. at 55).  On 10 December 2007, the trial court denied Respondent-Mother’s motion. (R. at 57).


Rule 59 of the Rules of Civil Procedure provides the trial court authority to grant a new trial in various instances including where there is “any irregularity by which any party was prevented from having a fair trial.” N.C. Gen. Stat. § 1A-1, Rule 59 (2007).  In considering a Motion for a New Trial based on the denial of a continuance at the original trial, this Court has recognized:

“Orders under Rule 59 are within the trial court’s sound discretion and should not be disturbed on appeal, unless it appears from the record that ‘the trial judge’s ruling probably amounted to a substantial miscarriage of justice.’” Allen v. Beddingfield, 118 N.C. App. 100, 101-102, 454 S.E.2d 287, 289 (1995) (quoting Burgess v. Vestal, 99 N.C. App. 545, 550, 393 S.E.2d 324, 327, disc. rev. denied, 327 N.C. 632, 399 S.E.2d 324-25 (1990)). “[W]here a motion for a continuance raises a constitutional issue, the trial court's decision . . . involves a question of law, not fact, which may be reviewed by an examination of the circumstances of each case.” State v. Williams, 51 N.C. App. 613, 616, 277 S.E.2d 546, 548 (1981). Due process involves the fundamental element of a reasonable time for preparation for a trial. Benton v. Mintz, 97 N.C. App. 583, 589, 389 S.E.2d 410, 414 (1990); see also McMillan v. Robeson County, 262 N.C. 413, 137 S.E.2d 105 (1964).


Ruth v. Ruth, 158 N.C. App. 293, 296, 580 S.E.2d 383, 384 (2003).  In Ruth, this Court held it was error not to grant a litigant a new trial following the denial of a continuance where the denial of the continuance led to a litigant being unable to fairly present her case. See id. at 296-98, 580 S.E.2d at 385-86.  The North Carolina Supreme Court has also recognized where there is nothing to contradict a party’s affidavit showing a party was ill and unable to attend court, the trial court should grant a continuance. Shankle, 289 N.C. at 484, 223 S.E.2d at 387 (citing Abernethy v Trust Co., 202 N.C. 46, 161 S.E. 705 (1932)).   Moreover, in that circumstance, a trial court has a duty to allow a new trial, where the denial of the motion for a continuance deprives the party of her right to present testimony or to have witnesses whose testimony is essential to the case.  Id.


In this case, Respondent-Mother submitted a verified motion alleging she had been voluntarily committed on 1 November 2007 and not released until 7 November 2007. (R. at 55).  The termination of parental rights hearing was held on 6 November 2007. (R. at 55).  Respondent-Mother further alleged her absence from the hearing due to her commitment was out of her control. (R. at 55).  No evidence to the contrary was submitted by any party.  In fact, the trial court had previously made factual findings as to Respondent-Mother’s “long history of mental health issues.” (R. at 50).  Moreover, the denial of the continuance led to trial counsel’s inability to argue or otherwise present the case to the trial court.  Consequently, the trial court was under a duty to grant a new trial where the verified motion showed Respondent-Mother was unable to attend Court due to her hospitalization and there was no evidence presented to the contrary. (R. at 55).  Accordingly, the trial court’s denial of the Motion for New Trial should be reversed and this case remanded for a new Termination of Parental Rights hearing.

II.
THE TRIAL COURT’S CONCLUSIONS OF LAW REGARDING THE GROUNDS FOR TERMINATING RESPONDENT’S PARENTAL RIGHTS ARE NOT SUPPORTED BY ADEQUATE FINDINGS OF FACT.

(Assignments of Error 7-13; R. at 69-70)

In Conclusion of Law 2, the trial court concluded “The Court finds that the Petitioner has met its burdens by clear, cogent, and convincing evidence that the parental rights of the Respondent Mother . . . should be terminated pursuant to N.C. Gen. Stat. § 7B-1111(a)(1), (a)(2), and (a)(3).” (R. at 53).  However, the trial court’s conclusion as to each of these grounds is not supported by the findings of fact.

A.
Standard of Review.


Appellate review of the trial court’s order involves a determination of whether the trial court's findings of fact are supported by clear, cogent, and convincing evidence, whether the findings of fact support the conclusions of law, and whether the conclusions support the trial court’s decree.  In re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1, 5-6 (2004); Phillips v. Choplin, 65 N.C. App. 506, 309 S.E.2d 716 (1983).
B.
The Trial Court Failed to Make Sufficient Findings of Fact to Support Termination of Parental Rights under N.C. Gen. Stat. § 7B-1111(a)(1).

N.C. Gen. Stat. § 7B-1111(a)(1) provides a ground to terminate parental rights where a trial court finds a parent has neglected a juvenile.  The General Assembly has defined a “neglected juvenile” as:

A juvenile who does not receive proper care, supervision or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare. 

N.C. Gen. Stat. § 7B-101(15)(2006). 


To terminate parental rights for neglect, the petitioner must prove by clear, cogent and convincing evidence that neglect exists at the time of the termination hearing.  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).  In the present case, Respondent did not have custody of the minor child. (R. at 50).  Where, as in the present case, “a child has not been in the custody of a parent for a significant period of time prior to the termination hearing, the trial court must employ a different kind of analysis to determine whether the evidence supports a finding of neglect.”  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  “Evidence of neglect by a parent prior to losing custody of a child – including an adjudication of such neglect – is admissible in subsequent proceedings[.]”   In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  A prior adjudication of neglect alone, however, cannot justify termination of parental rights for neglect.  Parker, 90 N.C. App. at 425, 368 S.E.2d at 881. Instead the petitioner must demonstrate probability of repetition of neglect.  In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  


In the present case, the trial court made no findings of current neglect at the time of hearing.  The trial court further made no findings as to whether there was a probability of repetition of neglect.  Accordingly, the trial court erred in concluding a ground for termination existed.  Thus, this Court should reverse the trial court’s order terminating Respondent-Mother’s parental rights.

C.
The Trial Court Failed to Make Sufficient Findings of Fact to Support Termination of Parental Rights under N.C. Gen. Stat. § 7B-1111(a)(2).


N.C. Gen. Stat. § 7B-1111(a)(2)(2006) provides a ground exists to terminate parental rights where a trial court finds a parent has “willfully left the juvenile in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions that led to the removal of the juvenile.”  In this case, the trial court made no findings of fact to support the trial court’s conclusion that a ground exists under N.C. Gen. Stat. § 7B-1111(a)(2).  


A trial court must make findings about the conditions that the parent failed to meet and must also make specific findings that the parent has not addressed the conditions that led to a child’s removal.  In re Locklear, 151 N.C. App. 573, 566 S.E.2d 165 (2002).  A trial court’s failure to address the parent’s willfulness, whether his or her progress was reasonable, and the parent’s circumstances necessitates reversal.  See In re Anderson, 151 N.C. App.94, 564 S.E.2d 599 (2002) (evidence not sufficient to show willful failure to correct conditions that led to removal where trial court’s finding did not show willfulness or lack of reasonable progress under the circumstances); In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002)(remand necessary where trial court failed to make specific findings as to willfulness for child support ground and ground for failure to make reasonable progress).  


In this case, the trial court failed to make any finding whether Respondent-Mother’s failure to make progress was willful or whether her progress was reasonable under the circumstances.  As the trial court failed to make any specific findings on these issues, the trial court’s conclusion of law is erroneous.  Consequently, this Court should reverse the trial court’s order terminating Respondent-Mother’s parental rights.

D.
The Trial Court Failed to Make Sufficient Findings of Fact to Support Termination of Parental Rights under N.C. Gen. Stat. § 7B-1111(a)(3).


N.C. Gen. Stat. § 7B-1111(a)(3) (2006) provides a ground to terminate parental rights where a trial court finds a juvenile has been placed in the custody of a county department of social services, and the parent, for a continuous period of six months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.  N.C. Gen. Stat. § 7B-1111(a)(3).  In this case, the trial court made no finding Respondent-Mother’s failure to pay a portion of the cost of care was willful. Consequently, this Court should reverse the trial court’s order terminating Respondent-Mother’s parental rights.

III.
TO THE EXTENT THIS COURT DEEMS THE TRANSCRIPT IN THIS CASE INSUFFICIENT TO PRESERVE ANY ARGUMENTS MADE IN THIS CASE, THE FAILURE TO PROVIDE AN ADEQUATE RECORDING OF THIS MATTER IS PREJUDICIAL TO RESPONDENT-MOTHER’S APPELLATE RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-806.

(Assignment of Error 14, R. at 70).


At the outset of the transcript in this case, the transcriptionist noted, “[Due to microphones not working, the recording in this case was very difficult to hear, which made it necessary to put an inordinate amount of ‘undecipherable’ in the transcript.]” (T. at 3).  Indeed, there are numerous instances where the court appointed transcriptionist was required to insert “[undecipherable]” in to the Record. (T. at 4-8, 25, 92, 93, 94, 101, 106-113).  Respondent-Mother readily concedes this Court has previously held the failure to provide a complete recording of a juvenile proceeding under N.C. Gen. Stat. § 7B-806 is not reversible error in and of itself absent a showing of prejudice.  See e.g. In re Clark, 159 N.C. App. 75, 582 S.E.2d 657 (2003).  While it does not appear the recording in this case has resulted in such prejudice in this case, to the extent, however, this Court’s review of the issues raised is impeded by the failure of an adequate recording of the proceedings, Respondent-Mother respectfully requests this Court reverse the order terminating parental rights. 

CONCLUSION

WHEREFORE for the foregoing reasons, Respondent-Mother respectfully request this Court REVERSE the trial court’s 5 December 2007 Order Terminating Parental Rights or alternatively REVERSE the trial court’s 10 December 2007 Order denying Respondent-Mother’s Motion for a New Trial.

Respectfully submitted this the ___ day of March, 2008.
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