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QUESTIONS PRESENTEDtc \l1 "QUESTIONS PRESENTED

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

I.
Did the trial court err in dismissing the appeal of the respondent in that notice of appeal given before the final written order was entered became effective upon entry of the written order?


STATEMENT OF THE CASEtc \l1 "STATEMENT OF THE CASE
Tina L.’s children were taken away by the Cumberland County Department of Social Services on in the summer of 2001.  On 15 August 2005, a consent order was entered that the children, J.L. and C.L. were neglected.  The Department filed a petition to terminate the parental rights of Tina L. On 12 September 2003. The summons, which was issued on 25 November 2003, was served upon her on 25 November 2003.

The hearing on termination was apparently scheduled on 27 April 2004.  There is evidence in the file that Ms. Longwell was served with a motion by her attorney to withdraw (R.p. 35) and an order was entered on that date allowing her attorney to withdraw (R.p. 34).  An order was entered on 9 June 2004, which states that the hearing date was 27 April 2004.  That order terminated Ms. L.’s parental rights.

On 24 March 2005, Ms. L. wrote the Clerk of Superior Court of Cumberland County requesting proof of service on her of the date of the hearing to terminate her parental rights (R.p. 36).  The Clerk responded that she would have to pay for the records and provide photo ID (R.p. 38).  On 27 April 2004, a writing was filed pro se, moving the court to set aside the judgment terminating parental rights under N.C. Rules of Civil Procedure, Rule 60 (R.p. 39).  On 25 May 2005, the Court appointed attorney William Brown to assist Ms. L. in her motion to set aside (R.p. 40).  A hearing was held and a continuance granted for Mr. Brown to refile the motion on 27 June 2005 (R.p. 41).  Mr. Brown filed the motion on 29 July 2005 (R.p. 42).

A hearing on that motion was held on 3 August 2005.  The Court entered a verbal order denying the motion.  On 15 August 2005, Mr. Brown gave notice of appeal to the Court’s ruling denying the motion.  The Court entered a written order denying Ms. L.’s motion to set aside on 12 September 2005 (signed 8 September 2005).  Appellate Entries were not prepared by the Clerk of Superior Court until 8 January 2006 (R.p. 50-51).

Appellate Counsel for Ms. L. was assigned on 19 January 2006 (R.p. 52).  Attorney Advocate for the Guardian ad Litem filed a motion to dismiss the appeal on 20 January 2006 (R.p. 53-55).  A hearing was held on the motion on 1 February 2006.  The written order dismissing Ms. L.’s appeal was entered on 28 February 2006, and was served on Trial Counsel for Ms. L. on 1 March 2006.   Ms. L. filed written notice of appeal to the order dismissing her appeal on 9 March 2006 (R.p. 65).


STATEMENT OF GROUNDS FOR APPELLATE REVIEWtc \l1 "STATEMENT OF GROUNDS FOR APPELLATE REVIEW
From the order dismissing her appeal, Ms. Tina L. gave written notice of appeal on 9 March 2006.  This Court has jurisdiction pursuant to N.C.G.S. §7B-1001 and §7B-1113 (2005), N.C. Rule of Appellate Procedure 3.


STATEMENT OF THE FACTStc \l1 "STATEMENT OF THE FACTS
The essential facts of this case are stated in the Statement of the Case because this case raises a question of law based on the status of the case.


ARGUMENTtc \l1 "ARGUMENT
1. The trial court erred in dismissing the appeal of the respondent in that notice of appeal given before the final written order was entered became effective upon entry of the written order.tc \l1 "The trial court erred in dismissing the appeal of the respondent in that notice of appeal given before the final written order was entered became effective upon entry of the written order. 

Assignment of Error No. 1, R.p. 65-66

The Trial Court denied the Rule 60 motion to set aside the judgment on 3 August 2005, announcing its ruling in open court.  Counsel for the respondent gave notice of appeal on 19 August 2005 (R.p. 46).  The written order was signed on 8 September 2005 and entered on 12 September 2005 (R.p. 47-49).  The notice of appeal, filed early became valid when the written order was filed and entered.  The final order filed on 12 September 2005, notes under Judge Keever’s signature:

Order enterd August 3, 2005.

Movant’s oral notice of appeal given August 3, 2005.

Movant’s written notice of appeal filed August 16, 2005.

(R.p. 49)


STANDARD OF REVIEW

Whether an appeal should be dismissed for improper notice of appeal is a question of law.  Questions of law are reviewed de novo by this Court.


APPLICABLE LAW

Any juvenile, juvenile acting through the juvenile's guardian ad litem if one is appointed, parent, guardian, custodian, or agency who is a party to a proceeding under this Article may appeal from an adjudication or any order of disposition to the Court of Appeals, provided that notice of appeal is given in writing within 10 days after entry of the order.  Entry of an order shall be treated in the same manner as entry of a judgment under G.S. 1A‑1, Rule 58 of the North Carolina Rules of Civil Procedure.

TA \s "N.C. Gen. Stat. §7B_1113 (2005)" \c 1 \l "N.C. Gen. Stat. §7B-1113 (2005)"N.C. Gen. Stat. §7B-1113 (2005) (Now replaced by §7B-1001)

“[T]he rendering of judgment establishes the point from which a party may appeal under Rule 3, and the entry of judgment marks the beginning of the period during which a party must file written notice of appeal.”  TA \s "Stachlowski v. Stach, 328 N.C. 276, 278-79, 401 S.E.2" \c 2 \l "Stachlowski v. Stach, 328 N.C. 276, 401 S.E.2d 638 (1991)"Stachlowski v. Stach, 328 N.C. 276, 278‑79, 401 S.E.2d 638, 640 (1991).  See also, TA \s "Abels v. Renfro Corp., 126 N.C. App. 800, 486 S.E.2d " \c 2 \l "Abels v. Renfro Corp., 126 N.C. App. 800, 486 S.E.2d 735 (1997)"Abels v. Renfro Corp., 126 N.C. App. 800, 486 S.E.2d 735 (1997).  This Court has used the language of Stachlowski in applying that statement to Chapter 7B Parents’ Rights cases.  TA \s "In re L.L., 172 N.C. App. 689, 616 S.E.2d 392 {2005)" \c 2 \l "In re L.L., 172 N.C. App. 689, 616 S.E.2d 392 {2005)"In re L.L., 172 N.C. App. 689, 616 S.E.2d 392 {2005).  (“[R]endering of judgment in open court, when oral ruling leaves no matters undetermined, is the earliest point from which a party may appeal while entry of the written judgment marks the beginning of the period during which a party must file notice of appeal”).

This Court reaffirmed that holding this week in its unpublished decision in TA \s "In re T.M.B. & K.M.B., NO. COA05-1653, 2006 N.C. App." \c 2 \l "In re T.M.B. & K.M.B., NO. COA05‑1653, 2006 N.C. App. LEXIS 2054 (October 3, 2006)"In re T.M.B. & K.M.B., NO. COA05‑1653, 2006 N.C. App. LEXIS 2054 (October 3, 2006).  See also, TA \s "In re T.C.,  2005 N.C. App. LEXIS 1303 (2005)" \c 2 \l "In re T.C.,  2005 N.C. App. LEXIS 1303 (2005)"In re T.C., 2005 N.C. App. LEXIS 1303 (2005) another unpublished opinion where notice of appeal was filed before the written order was filed.  This Court stated, “Accordingly, we conclude respondent mother's notice of appeal, filed 11 days prior to the entry of the trial court's written order, had satisfied the time period for filing timely notice of appeal.”


APPLICATION TO THE PRESENT CASE

This case is exactly the same as the cases cited above.  The notice of appeal, given before entry of the written order, became effective on the date that the written order was entered.  The office of the Clerk of Superior Court was aware that the notice was given, so any delay in ordering the transcript by the appellate entries is not the fault of the respondent.  The trial court’s oral and written order cite the only basis for dismissing the appeal as the premature filing of the notice of appeal (T.p. 3, line 24 - p. 4, line 1; R.p. 66, Conclusion of Law 1).  As stated in Stachowski and as repeated in the other opinions cited above, the notice of appeal became fully effective upon entry of the written order.

A nearly identical case is TA \s "In re Hayes, 106 N.C. App. 652, 418 S.E.2d 304 (1992)" \c 2 \l "In re Hayes, 106 N.C. App. 652, 418 S.E.2d 304 (1992)"In re Hayes, 106 N.C. App. 652, 418 S.E.2d 304 (1992).  That case also involved the denial of a Rule 60(b) motion to set aside a judgment.  The trial court entered an oral order denying the motion and directed the counsel for DSS to prepare the order at a hearing on 14 January 1991.  Appellant gave written notice of appeal on 12 February 1991.  The written order entered by filing on 14 March 1991.  The trial court then dismissed the appeal as untimely.  This Court vacated the order dismissing the appeal and reinstated it, “We therefore hold that the appellant's appeal was timely made.”  Id. at 658, S.E. 2d 307.  This case is identical and so must be the result.

This case differs from this Court’s ruling in TA \s "In re Hawkins, 120 N.C. App. 585, 463 S.E.2d 268 (199" \c 2 \l "In re Hawkins, 120 N.C. App. 585, 463 S.E.2d 268 (1995)"In re Hawkins, 120 N.C. App. 585, 463 S.E.2d 268 (1995).  In that case, the trial court took the question of dependency under advisement and did not announce its ruling in open court.  This Court held that since the trial court did not announce the final ruling in open court, the written notice appeal filed before the entry of the written order was not valid.  However, this Court ruled on the merits of that case under N.C. Rule App. Pro. 2.  In our case, all parties agree that the court announced its final ruling in open court, denying the motion to set aside its prior judgment.

This Court’s ruling in T.M.B. and K.M.B., although unpublished is extremely instructive.  In that case, counsel for the respondent filed a petition for writ of certiorari because the notice of appeal was given before the entry of the written order.  Her purpose was to ensure that the appeal was considered if this Court determined that notice was improperly given.  This Court dismissed the petition as moot stating that the notice of appeal given before the written order was entered was valid and effective.  In this case, the trial court dismissed the appeal exclusively because the notice of appeal was given after the order was announced in open court, but before the written order was entered.  The order dismissing the appeal must be vacated, and the appeal be reinstated.


CONCLUSIONtc \l1 "CONCLUSION
Based on the arguments advanced above, this Court should vacate the order dismissing Ms. Tina L.’s appeal.

This the 5th day of October 2006.

     Electrontically Submitted              

Richard E. Jester

Attorney at Law 

75 Joyful Lane

Louisburg, NC 27501 

State Bar #22136 

(252) 433-9300


CERTIFICATE OF SERVICE
The undersigned counsel for the defendant hereby certifies that a copy of the Brief of the Respondent-Appellant was sent by U.S. Mail by depositing a copy with sufficient postage addressed to counsel as follows:

  Beth A. Hall

  Attorney Advocate for GAL

  PO Box 53592

  Fayetteville, NC 28305



Elizabeth Gurnee

Attorney for DSS

1225 Ramsey Street

Fayetteville, NC 28301

This the 5th day of October 2006.

 Electronically Submitted              

Richard E.  Jester

Attorney at Law

for the Defendant-Appellant  

75 Joyful Lane

Louisburg, NC 27501 

State Bar #22136 

(252) 433-9300

