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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY LEFT HER CHILDREN IN FOSTER CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OR BY CLEAR AND CONVINCING EVIDENCE?

II.
WHETHER THE TRIAL COURT ERRED BY MAKING CERTAIN FINDINGS OF FACT?

III.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY FAILED TO PAY A REASONABLE PORTION OF THE COST OF CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OR CLEAR AND CONVINCING EVIDENCE?

IV.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION BY CONCLUDING THAT THE BEST INTERESTS OF THE CHILDREN WOULD BE SERVED BY TERMINATION OF THE MOTHER’S PARENTAL RIGHTS?


STATEMENT OF THE CASE

On 20 January 2006, the Mecklenburg County Department of Social Services filed petitions asking the court to terminate the parental rights of the appellant parents.  (R. pp. 10-27).  The case was tried before the Honorable Regan A. Miller, District Court judge presiding over the 24, 25, 26, 27 April and 19 May 2006 Juvenile Sessions of District Court, Mecklenburg County.  (R. pp. 3, 37).  On 28 June 2006, Judge Miller entered a written order terminating parental rights.  (R. pp. 37-41; Appendix at pp. A-1 - A-5).

The mother filed a notice of appeal on 14 July 2006.  (R. pp. 42-44).  The father filed a notice of appeal on 25 July 2006.  (R. pp. 45-47).  The court reporter mailed the transcript to the Court of Appeals and appellate counsel on 18 August 2006.  (R. pp. 35, 52).  Counsel for the father received a copy of the transcript on 24 August 2006.  (R. p. 35).  The appellants served a copy of the proposed record on appeal on 5 September 2006.  (R. p. 53).  The appellees did not object to the proposed record.  (R. p. 54).  The appellants filed the settled record by mailing a copy to the Court of Appeals on 25 September 2006, and the record was filed on 27 September 2006.  (R. pp. 1, 66).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the mother’s parental rights.  The mother is entitled to appeal pursuant to Sections 7B-1001(a)(6) and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001(a)(6) (West Cum. Supp. 2005).


STATEMENT OF THE FACTS

The appellant mother, Charlene Jenkins, is the biological mother of the children.  She did not marry the father, and Jenkins is not the last name of the children.  The father, Ta-Ha J., shares a last name with the children. (R. p. 37, Finding No. 2).  The father has been incarcerated since 2001 for robbery with a dangerous weapon, and he was not present in the home at any relevant period of time.  (R. p. 38, Finding No. 5).

The mother has two other children by two other fathers.  Her eldest child is D.B., a daughter.  Her youngest child, J.I., is also a daughter.  J.I.’s father, Napoleon I., is the mother’s ex-husband.  (R. pp. 37-38, Findings Nos. 2 & 3).

The children were placed in the custody of the Department on 4 February 2004.  Prior to this time, the mother had been moving from place to place in an effort to avoid her ex-husband due to his violent behavior and substance abuse problems.  The mother allowed the ex-husband to enter her home, and he assaulted D.B., the mother’s eldest daughter, by hitting her in the face.  The mother did not call the police because of outstanding warrants for her arrest.  When police responded to scene after being called by D.B., the mother did not allow the police to enter the home.  (R. pp. 37-38, Finding No. 3).  The children were adjudicated to be neglected and dependent on 6 April 2004.  (R. p. 37, Finding No. 3).

A prior court conducted a dispositional hearing on 10 May 2004 and adopted a case plan that had been developed by the Department.  The mother agreed to complete an assessment for substance abuse and mental health issues, to engage in and complete mental health counseling, to expeditiously resolve her criminal charges, to refrain from further criminal activity, and to obtain and maintain appropriate housing and employment.  (R. p. 38, Finding No. 8; T. pp. 109, 167).

Lynn Gilliam, coordinator of the First Program, testified that the mother was screened for substance abuse, domestic violence, and mental health.  Based on the screening, the mother was referred to Behavioral Health Center for mental health issues and to the Women’s Commission for domestic violence.  The mother did not need treatment for substance abuse.  (T. pp. 257-260, 110, 169-70; R. p. 39, Finding No. 9).

Dr. Russell Hancock, a psychologist at Carolina Medical Center, testified that he was the mother’s therapist.  (T. p. 15).  The mother attended 27 of the 41 appointments that had been scheduled between 22 June 2005 and 21 April 2006.  (R. p. 39, Finding No. 13; T. pp. 16-17, 20-21).  Dr. Hancock stated that the mother was an active participant and that he did not have any concerns about her participation in therapy.  (T. pp. 23, 25).

Dr. Hancock diagnosed the mother as having an adjustment disorder and as having paranoid schizoid, borderline, and antisocial traits.  (R. p. 39, Finding No. 14; T. pp. 30-31).  She had an overall moderate level of functioning.  (T. pp. 30-31, 35).  Dr. Hancock and the mother developed a treatment plan to address self-esteem and anger management issues.  (T. pp. 17-18).  The mother made some progress with respect to attaining her treatment goals.  (T. pp. 49-50, 54).

Dr. Hancock did not assess the mother’s parenting skills.  He emphasized that he had not conducted a forensic examination and that he was not allowed to form an opinion with respect to her parenting skills.  (T. pp. 23-24, 25-26).  He noted that he had not seen the mother with the children and that it would be unfair to assess the mother with respect to parenting skills without doing so.  (T. p. 28).

The mother discussed her relationship with all five of her children and her description of those relationships affected the treatment plan.  Dr. Hancock focused on the mother as an individual and applied the concerns with respect to the children to her relationships with all people.  (T. p. 74).

Debbie Wade monitored the mother’s visits with her children.  (T. pp. 78-79).  The mother attended all fifteen of the visits, and she was generally on time.  (T. pp. 79-80).  After the visits ended, the mother would help take the children to the car and help Ms. Wade get the children into the car.  (T. p. 80).  The visits were loud and chaotic, and the mother was more attentive to J.I., the youngest, than the other children.  (T. p. 82).  D.B., the oldest, assumed a parental role during some of the visits.  This included helping the younger children get into their car seat and telling them to be quiet.  (T. pp. 89-90).  D.B. eventually assumed less of a parental role during the visits.  (T. p. 90).  The children were generally happy to see the mother.  (T. p. 93).

Lisa Looby was assigned to the case, and she and the mother developed a case plan.  (T. pp. 103-04, 109-10).  Ms. Looby opined that the mother had not complied with the portion of the case plan that related to mental health.  She stated that the mother resisted making appointments and that she failed to sign a release form until being ordered to do so.  (T. pp. 115-16).

The mother had charges pending when the case plan was developed, and she resolved these matters.  She pled guilty to a communicating threats charge on 20 May 2004.  (T. p. 638; S.F. p. 84).  She admitted violating the terms and conditions of her probation on 8 April 2004, and a court activated her 6-8 month sentence.  The mother was pregnant, went into pre-term labor, and gave birth to a daughter who died a short time thereafter.  (T. pp. 641-42, 646-48).  For this reason, she did not begin serving the 6-8 month sentence until June of 2004.  Her scheduled release date was in February of 2005. (R. p. 39, Finding No. 10).  The mother pled guilty to felony obtaining property by false pretenses on 14 October 2004, and the court imposed an active sentence of 6-8 months imprisonment for this offense.  (S.F. p. 85; T. p. 771).  She was released from jail on 11 June 2005.  (R. p. 39, Finding No. 10).  The mother did not engage in any criminal activity after the filing of the amended petition.  (T. pp. 649, 711-12).

The mother qualified for the work release program in October of 2004 and was terminated from that program in January of 2005.  (R. p. 39, Findings Nos. 11 & 12; T. pp. 118-19).  The mother wrote to the Department and to the children while incarcerated.  Ms. Looby stated that the mother was not able to make any progress on the case plan during this time.  (T. pp. 120-21, 144-45).  A prior court changed the permanent plan to guardianship with a court approved caretaker on 17 February 2005.  (T. p. 121).  A later court changed the permanent plan to termination of parental rights and adoption.  (T. p. 121).

Ms. Looby testified that the mother completed the domestic violence group at the Women’s Commission following her release from jail.  She did not obtain an appropriate job, and her contact with Ms. Looby was “seldom.”  (T. p. 122).  The mother told Ms. Looby that she had obtained employment, but she did not provide proof.  She did not prove that she had appropriate housing.  (T. pp. 122-23).

The children were placed with the maternal grandmother and step-grandfather on 8 June 2005, and they stayed in this placement until 18 November 2005.  The placement ended when the Department received information that the children had been returned to the mother and that the children were living with the mother.  (R. p. 40, Findings Nos. 18 & 19; T. pp. 125, 148-49, 209-12, 830-32).

Ms. Looby testified that the cost of care, in the six months before the filing of the petition, was $15,092.91.  She stated that the Department had not received any financial support from either parent.  (T. p. 129).  Ms. Looby stated that adoption was in the children’s best interests because they needed to have consistency and stability.  (T. p. 136).

T-E.J., a seven-year old boy, testified at trial.  T-E.J. stated that he stopped living with his maternal grandmother because he could not live with his mother.  He said that, when he was living with the grandmother, he saw his mother and he spent the night with her.  He stated that J.J. and T-A.J. spent the night as well.  (T. pp. 209-10).  He stated that he had toys at his mother’s house and that the mother would drive him to the grandmother’s house prior to school.  (T. p. 211).  After school, he stayed at the grandmother’s house.  (T. p. 212).  T-E.J. told Ms. Looby that he had been living with his mother, the children spent the night with the mother, and that T-A.J. and J.J. spent more time with the mother.  T-E.J. told Ms. Looby that the mother took him to the grandmother’s house and that the grandmother took him to school.  (T. pp. 830-32).

Lisa Womack Nesbit, a social worker at the Mecklenburg County Women’s Commission, met with the mother on 3 May 2004, and the mother completed an assessment with respect to domestic violence.  The assessment revealed that the mother was a victim of domestic violence, that she needed services, and that she had been a victim of emotional and physical abuse.  (R. p. 39, Finding No. 10; T. pp. 110-11, 264-65, 282).

Ms. Nesbit met with the mother on 14 June 2004 and conducted an individual session.  The mother began group sessions the next day, attending group sessions on 15 and 22 June 2004; 7 and 14 December 2004; 4 and 11 January 2005; 30 August 2005; 13, 20, and 27 September 2005; and 4, 11, and 18 October 2005.  (T. p. 266-67, 271, 275).  The mother was an active participant in the group, supported her peers, and shared her experiences with others.  She obtained an understanding of domestic violence as a result of her participation in the program.  (T. pp. 277-78). 
The trial court found that the mother initiated domestic violence counseling, that she completed an assessment in May of 2004, and that she did not graduate until 18 October 2005. The court found that the delay occurred because of her incarceration.  (R. p. 39, Finding No. 10; S.F. p. 93, Mother’s Exhibit No. 1; T. pp. 110-11, 279-80).

The mother participated in a domestic violence program offered by the Mecklenburg County jail.  Melissa Mummert testified that every female inmate is required to take a series of four classes.  (T. pp. 319-20).  The mother was an active participant who shared her personal history with other inmates and told them that domestic violence was a matter of life and death.  In addition to participating in the mandatory sessions, the mother participated in six extra sessions.  (T. pp. 330, 339, 341, 349-50).

Diane Moore, a marriage and family therapist, conducts a Life Skills class at the Mecklenburg County jail.  (T. pp. 365-66).  The class helps the participants learn how to be responsible for their own lives.  The course consists of ten, three hour classes, is conducted over a two week period, and is voluntary.  (T. pp. 365-70).  Ms. Moore testified that she liked the mother, that the mother worked, and that the mother was not disruptive.  (T. pp. 383-84).  The mother successfully completed the program.  (T. pp. 390-92, 395-96; S.F. p. 96, Mother’s Exhibit No. 4).

 Sandra Willoughby taught a Family Ties class at the jail in 2004.  (T. pp. 415-16).  Family Ties is a two week, 27 hour parenting program that addresses communication, long-distance parenting, discipline, and other topics.  (T. pp. 416-17, 420-22).  Ms. Willoughby recalled that the mother was an active participant in the class.  (T. pp. 424-25).  The mother successfully completed the Family Ties Program on 19 August 2004.  (S.F. pp. 97-98; Mother’s Exhibits Nos. 5 & 6; T. pp. 425-28). 

Reneisha Michelle Black, a family educator at the Family Center, testified that the mother enrolled in parenting classes on 19 July 2005.  (T. pp. 443-44).  The class consisted of seven two hour sessions over a seven week period of time, and participants learned about parenting, parenting styles, and parental responsibilities.  (T. pp. 446-47).  The mother was very vocal in the classes and her participation was positive.  (T. pp. 453-54).  The mother understood the materials presented to the class and met the goals established for her by Ms. Black.  (T. pp. 460-61).  She participated in class discussions, offered support to classmates, and was open to the information presented.  She successfully completed the program.  (T. pp. 457, 465-66, 468).

The mother testified.  She described her relationship with her ex-husband, and she described the events that occurred on the day that her ex-husband hit her eldest daughter.  She admitted that she did not call the police because she had outstanding warrants for her arrest, and she stated that she regretted her failure to call the police.  (T. pp. 612-18, 725)

The mother did not make any child support payments to the Department, but she provided the maternal grandmother with financial support while the children were placed in the grandmother’s home.  The mother gave the grandmother money for activities.  If she had money, she gave it to the grandmother upon request.  She also provided toys, coloring books, educational books, clothes, and similar items.  (T. pp. 653-55, 736-37).

The mother had supervised visitation while the children were placed with the grandmother.  She helped get the children ready for bed, and she was able to spend weekends with the children.  She participated in the children’s group therapy. (T. pp. 656-58).  All of her visitation was supervised except for a fifteen minute period when the grandmother went to a store to buy pull-ups for J.I. after J.I. had an “accident.”  (T. p. 659).  The children did not spend the night in her home.  (T. pp. 659-60, 661).

The mother took parenting classes at the Family Center on her own initiative.  (T. pp. 661-62, 679, 691-96).  She tried to stay in contact with the children while she was in jail.  She wrote at least seven letters and had frequent phone contact.  (T. pp. 665-66).  She took the Life Skills class because she wanted to show the Department that she wanted her children back.  (T. pp. 679, 684-687).  The mother testified at length about what she had learned in the domestic violence classes, noting that she did not want to be controlled by another person; that she knew that an abuser might attempt to use verbal abuse, emotional abuse, physical abuse, and sexual abuse to control her; and that she did not want to be a victim.  (T. pp. 670-78).

The mother talked about therapy, stating that she chose to meet with Dr. Hancock on a weekly basis rather than taking the option to meet less often.  (T. p. 700).  She explained that therapy was very hard for her, that sometimes she could not handle it, and that she occasionally skipped a week.  She would then make an appointment for the following week and attend.  (T. pp. 700-01).  She worked with Dr. Hancock on self-esteem and anger management because she was very angry, and her anger affected how she dealt with people.  (T. p. 702).

After her release from jail, the mother stayed with a friend.  She began working at a thrift store and saved enough money to rent an apartment by September of 2005. (T. pp. 706-07).  She earned minimum wage at the thrift store.  (T. p. 787).  She moved to a two-bedroom, one-bath apartment, and she was living in this apartment at the time of the hearing.  (T. p. 708).  The mother did not invite the social worker to the apartment because she had been told that reunification efforts had been ceased.  (T. p. 709).

At the time of the hearing, the mother had a job as a home health aide, making approximately $270.00 per week.  She had been working at that job for approximately two months.  She was paid in cash, did not have pay stubs, did not have a checking or savings account, and used her earnings to pay bills.  (T. pp. 709-11, 731-33).  Prior to that time, she worked for a temporary agency for approximately one month.  (T. pp. 709-11, 734).  Her rent was almost $600.00, and it was hard to make ends meet.  (T. p. 712).

The mother told the trial court that she loved her children very much.  She admitted that did not deserve the parent of the year award and that she had made many mistakes.  She stated that she had been trying to correct these mistakes ever since.  (T. pp. 713-14).  She stated that her life had changed dramatically, that she now has extensive knowledge about domestic violence, and that she was able to care for her children.  (T. pp. 722-23).


ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove by clear, cogent, and convincing evidence that one or more of the statutory grounds for termination exist.  N.C.G.S. § 7B-1109 (West Cum. Supp. 2005).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves one or more grounds, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110(a) (West Cum. Supp. 2005); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  The standard of review is de novo.  In re J.S.L., ___ N.C. App. ___, ___, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  A trial court’s findings of facts are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Id.
I.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY LEFT HER CHILDREN IN FOSTER CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OR BY CLEAR AND CONVINCING EVIDENCE.

Mother’s Assignments of Error Nos. 1 & 4

R. p. 55

A.
Standard of Review

The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The mother made reasonable progress in correcting the conditions that led to the removal of the children. 

A court may terminate parental rights upon making a finding that the “parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances had been made in correcting those conditions which led to the removal of the juvenile.”  N.C.G.S. § 7B-1111(a)(2) (West Cum. Supp. 2005) (Appendix at p. A-9); In re O.C., 171 N.C. App. 457, 464, 615 S.E.2d 391, 396, disc. rev. denied, 360 N.C. 64, 623 S.E.2d 587 (2005).  “Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort.”  In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175, disc. rev. denied, 354 N.C. 218, 554 S.E.2d 341 (2001); In re C.C., 173 N.C. App. 375, 383, 618 S.E.2d 813, 819 (2005).  “Willfulness may be found where a parent has made some attempt to regain custody of the child but has failed to exhibit ‘reasonable progress or a positive response toward the diligent efforts of DSS.’”  In re B.S.D.S., 163 N.C. App. 540, 545, 594 S.E.2d 89, 93 (2004) (quoting In the Matter of Oghenekevebe, 123 N.C. App. 434, 440, 473 S.E.2d 393, 398 (1996)); In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003); In re Shermer, 156 N.C. App. 281, 289, 576 S.E.2d 403, 409 (2003); In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002). 

1.
The mother was willing to make an effort.

The children were adjudicated to be neglected and dependent in April 2004.  (S.F. pp. 132-40; S.F. p. 134, Conclusion No. 2).  The children were taken into custody after an incident in which the mother’s ex-husband assaulted one of the children’s siblings and the mother failed to protect that sibling.  (R. pp. 37-38, Finding No. 3).  At trial, witnesses testified that the mother actively participated in domestic violence classes, parenting classes, and life skills classes.  She did not engage in any additional criminal activity, and she resolved all the pending criminal charges.  She completed self-improvement classes while in jail.  (R. p. 39, Finding No. 16).  Her efforts while in jail addressed many of the goals in her case plan.  See Shermer, 156 N.C. App. at 290, 576 S.E.2d at 409 (conclusion that inmate willfully left his children in foster care was not supported by the evidence where he wrote letters and informed DSS that he did not want his rights to be terminated).  The mother made efforts before, during, and after her incarceration.  The trial court did not find that the mother was unwilling to make the effort to make reasonable progress in remedying the initial situation that led to the adjudication of neglect and dependency, and the evidence did not support such a finding.  Cf. C.C., 173 N.C. App. at 383-84, 618 S.E.2d at 819.

2.
The mother complied with the family services case plan.

The case plan required the mother to complete an assessment for substance abuse and mental health issues, to complete a parenting education class, to engage in and complete mental health counseling, to resolve her criminal charges, to refrain from further criminal activity, and to obtain and maintain appropriate housing.  The case plan also required the mother to address the concerns with respect to domestic violence in the home.  (R. p. 38, Finding No. 8; S.F. pp. 168-76).

The mother initiated and completed domestic violence counseling through the Women’s Commission, an approved domestic violence treatment program.  (R. p. 39, Finding No. 10; S.F. p. 93, Mother’s Exhibit No. 1).  She completed four mandatory sessions of domestic violence education while incarcerated, and she attended six additional sessions on her own initiative.  (T. pp 330, 339, 341, 349-50).  The mother successfully completed a parenting class offered by the Family Center.  (T. pp. 465-66, 468; R. p. 39, Finding No. 10).

While in jail, the mother worked on her case plan.  The mother completed a Life Skills class, a voluntary program consisting of ten, three hour classes.  (T. pp. 370, 390-92, 395-96).  She also successfully completed Family Ties, a two week, 27 hour parenting program designed for parents who are incarcerated.  (T. pp. 416-17, 420-22; 425-28; S.F. pp. 97-98, Mother’s Exhibits Nos. 5 & 6).  The mother incorporates the argument, set forth in section II of this brief, challenging finding of fact no. 16.

The mother completed the assessment required by the case plan and the assessment recommended mental health treatment.  (R. p. 39, Finding No. 9).  Upon her release from jail, she made an appointment with Dr. Russell Hancock and met with him on 27 occasions between 22 June 2005 and 21 April 2006.  Dr. Hancock treated the mother with respect to issues involving self-esteem and anger management.  (R. p. 39, Findings Nos. 13 & 14).  Dr. Hancock testified that the mother participated in therapy and that she was making progress towards her treatment goals.  (T. pp. 40-50, 54).  The mother incorporates the argument, set forth in section II of this brief, challenging the portions of findings of fact nos. 13 and 14 that describe her therapy sessions as sporadic and that conclude that she had not engaged in mental health counseling to address the issues which led to the placement of the children in custody.

3.
The mother obtained a job and an apartment.

After her release from jail, the mother obtained a job at a thrift store, at a temporary agency, and as a home health aide. (T. pp. 706-07, 709-11, 731-34, 787).  She saved enough money to rent an apartment and, by the time of the hearing, had signed a lease on a two bedroom, one bath apartment that was suitable for the children.  (T. pp. 706-08).  The trial court found that the mother obtained appropriate housing and employment, but that the mother failed to provide the Department with proof that she had done so.  (R. p. 39, Finding No. 15).

C.
The trial court’s conclusion is not supported by clear, cogent, and convincing evidence.

The trial court erred by concluding that the mother willfully left the children in foster care without showing that reasonable progress had been made in correcting the conditions that led to the removal of her children.  (R. pp. 40-41, Conclusion of Law No. 2).  Despite being incarcerated for one year, the mother completed domestic violence programs and parenting education and life skill programs.  She resolved her pending criminal charges and did not participate in additional criminal activity.  She participated in mental health counseling and made progress with respect to her treatment goals.  The trial court’s conclusion is not supported by its findings or clear, cogent, and convincing evidence.  For these reasons, the mother prays this Court vacate the order terminating her parental rights.

II.
THE TRIAL COURT ERRED BY MAKING CERTAIN FINDINGS OF FACT.

Assignments of Error Nos. 10,11,13,16,18,19,20,21

R. pp. 56-58





A.
Standard of Review

In this section, the mother challenges findings of fact nos. 13, 14, 16, 19, 20, and 21.  The standard of review that applies to an assignment of error challenging a finding of fact is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
Findings of Fact Nos. 13 and 14 contain findings that are not supported by clear, cogent, and convincing evidence.

The trial court found that the mother attended 27 out of the 41 therapy sessions scheduled between 22 June 2005 and 21 April 2006.  The record does not support the trial court’s finding that the mother met with Dr. Hancock on a sporadic basis.  (R. p. 39, Finding No. 13).  In ten months, the mother met with Dr. Hancock 27 times.  This is an average of 2.7 sessions per month.  The trial court’s conclusion that this was sporadic is not supported by clear, cogent, and convincing evidence.

The trial court also found that the mother had not “engaged in mental health counseling to address the issues which led to placement of these children in custody.”  (R. p. 39, Finding No. 14).  Dr. Hancock did not conduct a forensic evaluation and his job was not to assess the mother’s parenting skills.  The case plan required the mother to receive a mental health evaluation and to follow all recommendations.  By working with the mother on self-esteem and anger management, Dr. Hancock was addressing the mother’s mental health needs.  Her problems with self-esteem and anger management may have led to her criminal activity, her failure to call the police out of fear that she would be arrested, and her willingness to accept an abusive relationship.  The therapy provided by Dr. Hancock was consistent with the terms of the family services case plan.  The trial court’s finding is not supported by clear, cogent, and convincing evidence.

C.
Finding of Fact No. 16 contains findings that are not supported by clear, cogent, and convincing evidence.

In finding of fact no. 16, the trial court found that none of the supervisors of the jail-based programs had any recollection of the mother being an active participant.  The trial court also found that the mother had not “changed her dysfunctional attitude toward parenting or legal and social relationships that caused the children to come into foster care.”  (R. p. 39, Finding No. 16).

Melissa Mummert, the domestic violence educator at the jail, recalled that the mother was an active participant.  The mother shared her personal history with other inmates and asked permission to take additional sessions.  (T. pp. 330, 339, 341, 340-50).  Diane Moore conducted the Life Skills class.  She recalled that she liked the mother, that the mother worked, and that the mother was not disruptive in class.  (T. pp. 383-84).  Sandra Willoughby taught the Family Ties class.  She stated that the mother was an “active” participant and that the mother enjoyed creative pursuits.  (T. p. 425, lines 3-8).  Clear, cogent, and convincing evidence does not support the finding that these witnesses did not have any recollection of the mother as an active participant.

The trial court also erred by finding that the mother had not changed her attitude.  At the hearing, the mother testified that her life had changed dramatically, specifically pointing to what she had learned about domestic violence.  (T. pp. 670-78, 713-14, 722-23).  She candidly admitted that she did not protect her daughter and expressed regret that she failed to call the police due to fear that she would be arrested.  (T. p. 725).  The trial court’s finding is not supported by clear, cogent, and convincing evidence.

D.
Findings of Fact Nos. 19 and 20 are not supported by clear, cogent, and convincing evidence.

In findings nos. 19 and 20, the trial court found that the children had been returned to the primary physical care of the mother.  (R. pp. 40, Findings Nos. 19 & 20).  This finding is based on T-E.J.’s testimony, T-E.J.’s statement to the social worker and the guardian, and the fact that D.B. had enrolled at a high school in Mecklenburg County using the mother’s address and with the mother’s knowledge.  (T. pp. 209-12, 830-32, 741).  The mother denied the allegation that any of her children were living with her, stating that she had supervised visitation, that the children had not spent a night in her home, and that the only time that she had been alone with the children was when the grandmother went to the store for fifteen minutes.  (T. pp. 659-61, 741).  The Department’s evidence was not clear, cogent, and convincing.

E.
The portion of finding of fact no. 21 that provides that the mother did not pay any financial support is not supported by the evidence.

The trial court found that the mother did not pay any child support.  (R. p. 40, Finding No. 21).  The mother incorporates the argument, set forth in Section III of this brief, challenging finding of fact no. 21.  The testimony at trial indicated that the mother provided financial support to the maternal grandmother when the children were placed with the grandmother.  (T. pp. 653-55, 736-37).  The trial court’s finding that the mother paid nothing is not supported by clear, cogent, and convincing evidence.

III.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY FAILED TO PAY A REASONABLE PORTION OF THE COST OF CARE WHERE THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OR CLEAR AND CONVINCING EVIDENCE.

Mother’s Assignments of Error Nos. 1, 5, & 21

R. pp. 55, 56, 58

A.
Standard of Review

The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging an adjudicatory finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court erred by finding that the mother did not pay anything towards the children’s cost of care.

The children were placed with the maternal grandmother and step-grandfather on 8 June 2005 and stayed in that placement until 18 November 2005.  (R. p. 40, Findings Nos. 18 & 19; T. pp. 830-31).  The mother testified that she gave the maternal grandmother financial support while the children were in this placement.  (T. pp. 653-55, 736-37).  The trial court erred by making a finding with respect to the amount of support based on what was provided to the Department and by not making a finding with respect to the amount of support paid by the mother to the maternal grandmother.

The trial court made one finding that directly related to its third conclusion of law:

21.
In the six months before the TPR petitions were filed, [the Department] spent $15,092.91 on the children’s care and received no child support from the mother or father.  Mother had employment during that period of time; however, she refused to provide proof to [the Department] or the Court in defiance of a specific court order.  The Court finds that both parents had the means and ability to pay something toward the children’s cost of care; however, neither paid anything.

(R. p. 40, Finding No. 21).  The trial court’s finding that the mother did not pay anything is not supported by clear, cogent, and convincing evidence.

The petitions to terminate parental rights were filed on 20 January 2006.  (R. pp. 10, 16, & 22).  The children were placed with the maternal grandmother during a significant portion of the relevant six-month period of time.  The trial court did not make findings with respect to the mother’s testimony that she provided financial support to the grandmother.

The trial court found that the mother had not paid anything based on the testimony that the mother had not paid support to the Department.  The trial court erred by failing to consider the financial support provided to the grandmother.  Accordingly, the relevant portion of the trial court’s twenty-first finding of fact is not supported by clear, cogent, and convincing evidence.

C.
The trial court’s conclusion of law is not supported by adequate findings or by clear, cogent, and convincing evidence.

A court may terminate parental rights upon making a finding that the “juvenile has been placed in a county department of social services, a licensed foster home, a child-caring institution, or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.”  N.C.G.S. § 7B-1111(a)(3) (West Cum Supp. 2005) (Appendix at p. A-9).  Section 7B-1111(a)(3) requires a parent “to pay that portion of the cost of foster care for the child that is fair, just and equitable based upon the parent’s ability or means to pay.”  In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981).

Nonpayment of child support constitutes a failure to pay a reasonable portion of the cost of care “if and only if respondent [is] able to pay some amount greater than zero.”  In re Bradley, 57 N.C. App. 475, 479, 291 S.E.2d 800, 802 (1982).  If a parent makes some payment, the trial court is required to make a finding that the parent was able to pay some greater amount during the relevant period of time.  Huff, 140 N.C. App. at 293, 536 S.E.2d at 842; In re Manus, 82 N.C. App. 340, 349-50, 346 S.E.2d 289, 295 (1986).

In the present case, the trial court relied on its finding that the mother did not pay anything to the Department.  The trial court failed to make findings with respect to the mother’s testimony that she provided support directly to the maternal grandmother.  The trial court’s finding with respect to ability to pay is that the mother had an ability to pay more than zero.  The trial court did not find that the mother had an ability to pay an amount greater than the amount paid to the maternal grandmother.  Cf. In re Faircloth, 161 N.C. App. 523, 526, 588 S.E.2d 561, 563-64 (2003) (trial court’s findings with respect to ability were not sufficient); In re Clark, 151 N.C. App. 286, 289, 565 S.E.2d 245, 247, disc. rev. denied, 356 N.C. 302, 570 S.E.2d 501 (2002) (holding that there was no clear and convincing evidence of ability to pay).

The trial court erred by finding that the mother willfully failed to pay a reasonable portion of the children’s cost of care.  (R. p. 41, Conclusion of Law No. 3).  This conclusion is not supported by adequate findings or by clear, cogent, and convincing evidence.  The mother prays this Court vacate the order terminating her parental rights. 

IV.
THE TRIAL COURT ABUSED ITS DISCRETION BY CONCLUDING THAT THE BEST INTERESTS OF THE CHILDREN WOULD BE SERVED BY TERMINATION OF THE MOTHER’S PARENTAL RIGHTS.

Assignments of Error Nos. 6 & 22

R. pp. 56, 58

A.
Standard of Review

In this section, the mother challenges the trial court’s conclusion of law and finding of fact with respect to best interests.  (R. p. 41, Conclusion No. 4; R. p. 40, Finding No. 22).  A trial court may proceed to terminate parental rights upon a finding of the existence of any one of the statutory grounds.  In re Becker, 111 N.C. App. 85, 94, 97, 431 S.E.2d 820, 825, 828 (1993); N.C.G.S. § 7B-1110 (West Cum. Supp. 2005).  The version of Section 7B-1110 that applies to this case requires the trial court to consider five statutory criteria and any other relevant consideration when making its determination with respect to whether termination is in a child’s best interests.  A determination with respect to whether parental rights should be terminated is within the discretion of the trial court.  In re Allred, 122 N.C. App. 561, 569, 471 S.E.2d 84, 88 (1996).  The standard of review with respect to disposition is abuse of discretion.  Id.

B.
The trial court abused its discretion by failing to properly consider the criteria set forth in Section 7B-1110(a).

In 2005 the legislature amended Section 7B-1110, and these amendments apply to petitions filed on or after 1 October 2005.  2005 N.C. Sess. Law 398, § 19.  As amended, Section 7B-1110 requires the trial court to consider (1) the age of the juvenile, (2) the likelihood of adoption, (3) whether termination will aid in the accomplishment of the permanent plan, (4) the bond between the juvenile and the parent, (5) the quality of the relationship between the juvenile and the proposed permanent placement, and (6) any relevant consideration.  N.C.G.S. § 7B-1110(a) (West Cum. Supp. 2005) (Appendix at p. A-7).  This is a significant change to the prior version of the statute, which required the trial court to enter an order terminating parental rights “unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated.”  N.C.G.S. § 7B-1110 (West 2004) (amended by 2005 N.C. Sess. Law 398) (Appendix at p. A-6).

The children were born in 1997, 1998, and 1999, and the children lived with the mother until being placed in custody in February of 2004.  (R. pp. 37-38, Findings Nos. 2 & 3).  The mother attended all of her supervised visitations, arrived on time, and helped the social worker get the children in the car when it was time to leave.  (T. pp. 79-80).  The children were happy to see her.  (T. p. 93).  While the mother denied it, the trial court found that the maternal grandmother and step grandfather returned the children to the mother’s care in November of 2005.  (R. p. 19, Finding No. 19).  T-E.J., who was seven, testified at trial and did not say anything negative about his contact with his mother.  On Halloween, he went trick or treating with his siblings and the mother, and he had a good time.  (T. pp. 205-19, 214-17).  The bond between the children and the mother is a factor which the trial court should have considered when it decided whether termination was in the children’s best interests.  N.C.G.S. § 7B-1110(a)(4).  The trial court abused its discretion by failing to consider and make findings with respect to this factor when the evidence tended to show that a strong bond existed.

The trial court did not make any findings with respect to the likelihood of adoption or the quality of the relationship between the children and any proposed permanent placement.  See N.C.G.S. § 7B-1110(a)(2) & (a)(5).  Given the evidence relating to the age of the children and their bond with the mother, the trial court should have considered and made findings with respect to these factors.

Even under the prior version of Section 7B-1110, the trial court was not required to terminate parental rights.  In re Guynn, 113 N.C. App. 114, 120, 437 S.E.2d 532, 536 (1993).

[W]here there is reasonable hope that the family unit within a reasonable period of time can reunite and provide for the emotional and physical welfare of the child, the trial court is given discretion not to terminate rights.

In re Montgomery, 311 N.C. 101, 108, 316 S.E.2d 246, 251 (1984).  
In the present case, the trial court abused its discretion by finding that the children’s best interests would be served by terminating the mother’s parental rights.  (R. p. 41, Conclusion No. 4; R. p. 40, Finding No. 22).  The mother made significant strides in addressing the issues which led to the children’s placement, particularly with respect to domestic violence and parenting skills.  She loved her children and there was hope that the family unit could be reunited now that the mother had resolved all her criminal matters.  Under these circumstances, the trial court abused its discretion by terminating the mother’s parental rights.  The mother prays this Court vacate the order terminating her parental rights.


CONCLUSION

For the reasons set forth in this brief, the respondent-appellant mother, Charlene Jenkins, prays this Court vacate the trial court’s order terminating her parental rights in and to her minor children.

This the 27th day of October, 2006.

_________________________________________

Duncan B. McCormick

PO Box 1629

Lillington, NC 27546

Telephone: (910) 893-5191

Facsimile: (910) 401-1637

State Bar No. 22195

E-mail: dmccormi@infionline.net


CERTIFICATE OF FILING AND SERVICE

I certify that a copy of Respondent-Appellant’s Brief has been served upon the parties or their counsel of record by depositing a copy in the United States Mail, postage prepaid, first class mail, and properly addressed as follows:

Served On:

Mr. Tyrone C. Wade

Mr. Edward Yeager






Mr. Alan Edmonds

Senior Associate County Attorneys

Attorneys for Petitioner, Mecklenburg County DSS

720 East Fourth Street, 5th Floor

Charlotte, NC 28202

Ms. Elizabeth Boone

7408 Villanow Drive

Sanford, NC 27332

Ms. Lisa Skinner Lefler

Post Office Box 2532

Wilmington, NC 28402

Pursuant to Rule 26(a)(1) of the North Carolina Rules of Appellate Procedure, I further certify that I have this day filed the original of the foregoing with the Office of the Clerk of the North Carolina Court of Appeals either by hand-delivery or by depositing a copy in the United States Mail, postage prepaid, first class mail, addressed as follows:

Hon. John H. Connell, Clerk

North Carolina Court of Appeals

Post Office Box 2779

Raleigh, NC 27602

This the 27th day of October, 2006.

____________________________

Duncan B. McCormick


INDEX TO APPENDIX

Order Terminating Parental Rights
A-1

N.C.G.S. § 7B-1110 (West 2004)

(amended by 2005 N.C. Sess. Law 398)
A-6

N.C.G.S. § 7B-1110

(West Cum. Supp. 2005)
A-7

N.C.G.S. § 7B-1111

(West Cum. Supp. 2005)
A-8

