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QUESTIONS PRESENTED
1. Whether the trial court committed reversible error when it terminated Jason’s parental rights to his child, J.G., based on N.C. Gen. Stat. §7B-1111(a)(1) and (a)(9) where it found that Jason had created an injurious environment for his child. The trial court improperly based this termination order on the prior termination of Jason’s parental rights to another child while ignoring the change of circumstances surrounding the facts of this case.
2. Whether the trial court committed reversible error when it terminated Jason’s parental rights to his child based on N.C. Gen. Stat. §7B-1111(a)(2) because Jason had substantially complied with the family services agreement, had corrected any conditions which led to the removal of another child. J.G. was found in perfect health, and the family’s conditions were adequate at the time J.G. was removed.
3. Whether the trial court committed reversible error in terminating Jason’s parental rights to his child based on N.C. Gen. Stat. §7B-1111(a)(3), that Jason had failed to pay a reasonable portion of the cost of care for his child, on the grounds that the evidence presented was to the contrary. The trial court’s finding of fact is not based on clear, cogent and convincing evidence, and the conclusion that Jason’s parental rights to J.G. should be terminated on this ground is erroneous.
4. Whether the trial court committed reversible error by terminating Jason’s parental rights to his child on the grounds that it was not in the child’s best interest for his father’s rights to be terminated.

STATEMENT OF THE CASE


At the 18 May 2007 session of district court for Harnett County, Marshall Woodall called this case for hearing on a motion in the cause to terminate the parental rights of Jason and Belinda G. to their minor child, J.G. The motion was filed on 20 November 2006.


After trial counsel for each parent made a motion to continue the case on 18 May 2007, the trial court denied each motion. The petitioner then presented evidence. Neither parent presented evidence.


The trial court found that grounds existed to terminate each parent’s rights to J.G., terminated parental rights, and ordered the petitioner’s recommendations for the disposition.


From the trial court’s order, both parents appealed. The respondent-father filed notice of appeal on 15 June 2007. The respondent-mother filed notice of appeal on 19 June 2007. 

The appellate entries forms were completed and filed on 25 June 2007.  On 26 June 2007, an order was signed from the trial court appointing Pamela Newell Williams guardian ad litem appellate counsel. The Office of the Appellate Defender appointed counsel for both parents on 29 June 2007. Lisa Skinner Lefler was appointed to perfect the appeal of the father, and Sofie Hosford was appointed to perfect the appeal of the mother. The transcript was served on the Court and all parties on 09 July 2007, and was received by appellate counsel on 11 July 2007.

The proposed record on appeal was served on all parties on 23 July 2007. The appellants complied with all applicable time deadlines set out in the North Carolina Rules of Appellate Procedure in serving the proposed record on appeal.
On 07 August 2007, appellate counsel for the respondent-appellant father, Lisa Skinner Lefler, became aware that appellate counsel for the guardian ad litem, Pamela Newell Williams, had mailed amendments to the proposed record. After several electronic mail correspondences, it became obvious that the amendments served via U.S. mail by Williams were misdirected. On 21 August 2007, Williams sent the documents for amendment to Lefler by facsimile. Attorneys for all parties agreed that there were no objections to filing to settled record on 22 August 2007. 

On 23 August 2007, appellate counsel for the father filed a motion to deem the settled record on appeal timely. The motion was filed by the Office of the Clerk of the Court on 24 August 2007. The motion was granted by the Court’s order on 31 August 2007.

The brief for the respondent-appellant father, Jason G., was served on the Court and all parties on 24 September 2007.
STATEMENT OF THE FACTS


The minor child of this action, J.G., was removed from his parents’ custody on 10 December 2004. A non-secure custody order in favor of the petitioner, Harnett County Department of Social Services (“DSS”), was entered on that same date. Since that time, J.G. has been in foster care (R. p.8). 

The trial court adjudicated J.G. neglected due to an injurious environment by an order filed 10 April 2006 (R. p.8-15). The dispositional decree was by consent of all parties (R. p.12, 137).

The petitioner filed a motion in the cause to terminate the parental rights of both parents, Jason and Belinda G., on 20 November 2006 (R. p.3). 


Jason’s trial attorney made a motion to continue the case when the termination hearing began. The attorney had written an incorrect date for the hearing in a letter to her client informing him of the court date (T. p.2). Jason had been present for every other hearing (T. p.3). The trial court denied the motion to continue (T. p.6). Jason was not present for any part of the termination hearing.

The petitioner presented evidence at the termination hearing through the testimony of two social workers, a pediatrician, and a psychologist. Neither parent offered evidence.

J.G. was removed from his parents’ custody after a social worker who saw Belinda at the DSS office. The social worker had been involved with the termination of parental rights on another child of the couple (T. p.7). Belinda was applying for food stamps. An investigation of the food stamp application revealed that Belinda had given birth to another child (R. p.11). A child protective services report was made, and social workers went to Jason and Belinda’s home, and DSS took custody of J.G. that same night (T. p.12). 


The allegations in the petition for non-secure custody were based on the prior adjudication and termination of the eldest child of Jason and Belinda, L.G. (T. p.12). J.G. was not injured or suffering from any harm when he was placed in custody (T. p.22). Based on the child medical evaluation, J.G. did not have any current or past injuries (T. p.23). 

DSS refused to place J.G. with any of the placement options provided by Jason and Belinda (R. p.171-172, 401-402). DSS ruled out the grandparents based on their support of Jason and Belinda (T. p.23). DSS refused to do kinship placement assessments on the remaining people suggested by the parents (T. p.25).

Although Jason researched and requested substitutions for the PRIDE parent education program, DSS contended that Jason and Belinda had refused to comply with the family services agreement (“FSA”) they signed (T. p.16). Although DSS lost the original agreement, an undated copy was used to testify (T. p.75). This FSA called for visitation, parental education program, and for Jason to attend anger management classes; the FSA tracked the disposition order (T. p.28). Because of his work schedule and transportation difficulties, Jason asked to allow his proposed classes to substitute for the PRIDE program (T. p.17). DSS contended that the suggested programs did not meet the specifications comparative to the PRIDE program and refused the substitution (T. p.18). 

Jason and Belinda visited with J.G. until just prior to the adjudication on neglect (T. p.16). DSS was very critical of the parents’ and grandparents’ interaction with J.G. during the visits (T. p.17) DSS contended that Jason and Belinda acted uncomfortable at the visits with J.G. (T. p.72). DSS criticized the parents’ attempts to sooth and feed their baby (T. p.74). DSS has no record on contact with the parents since 16 October 2006 (T. p.35).

Jason and Belinda both complied with the requirement that they receive psychological evaluations (T. p.30). The psychologist, David Rodemacher, testified that, although he found no mental disorder with Jason, counseling was indicated for him (T. p.46-47). Rodemacher also testified that he recommended that the issue of termination of parental rights and the facts surrounding that case regarding the eldest child should be dropped if DSS wanted to make real progress with the G. family (T. p.42).

 Although she has never seen or examined this child (T. p.50), Dr. Sharon Cooper, a pediatrician, testified for DSS on the issues of child endangerment and parental abuse recidivism (T. p.55). She opined that it would endanger J.G. to return to his parents’ home (T. p.69). Dr. Cooper and DSS determined that Belinda had “hidden” J.G.’s birth from DSS (T. p.56) in spite of the fact that the case on J.G. began because Belinda presented herself at the DSS office to apply for food stamps (T. p.11). 


Jason was current on his child support obligation at the termination hearing (T. p.34).


Virginia Rouse, DSS foster care placement social worker, testified that J.G. is healthy, well-adjusted in his foster care placement with his two siblings, and is adoptable (T. p.78-79).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The trial court’s termination of the father’s parental rights is a final judgment which affects a substantial right; therefore, pursuant to Appellate Rule of Procedure 28(b)(4) TA \l "Appellate Rule of Procedure 28(b)(4)" \s "Appellate Rule of Procedure 28(b)(4)" \c 4 , jurisdiction to the North Carolina Court of Appeals is granted by N.C. Gen. Stat.§ 7A-27 (c) TA \l "N.C. Gen. Stat.§ 7A-27 (c)" \s "N.C. Gen. Stat.§ 7A-27 (c)" \c 2  & (d) TA \l "N.C. Gen. Stat.§ 7A-27 (c) & (d)" \s "N.C. Gen. Stat.§ 7A-27 (d)" \c 2  and N.C. Gen. Stat. § 7B-1001 TA \l "N.C. Gen. Stat. § 7B-1001" \s "N.C. Gen. Stat. § 7B-1001" \c 2 .

ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT TERMINATED JASON’S PARENTAL RIGHTS TO HIS CHILD, J.G., BASED ON N.C. GEN. STAT. §7B-1111(a)(1) TA \l "N.C. GEN. STAT. §7B-1111(a)(1)" \s "N.C. GEN. STAT. §7B-1111(a)(1)" \c 2  AND (a)(9) TA \l "N.C. GEN. STAT. §7B-1111(a)(1) AND (a)(9)" \s "N.C. GEN. STAT. §7B-1111 (a)(9)" \c 2  WHERE IT FOUND THAT JASON HAD CREATED AN INJURIOUS ENVIRONMENT FOR HIS CHILD. THE TRIAL COURT IMPROPERLY BASED THIS TERMINATION ORDER ON THE PRIOR TERMINATION OF JASON’S PARENTAL RIGHTS TO ANOTHER CHILD WHILE IGNORING THE CHANGE OF CIRCUMSTANCES SURROUNDING THE FACTS OF THIS CASE.
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STANDARD OF REVIEW


“A termination of parental rights proceeding involves two separate analytical phases: an adjudicatory stage and a dispositional stage. A different standard of review applies to each step.”  TA \l "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)" \s "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)" \c 1 In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006) TA \s "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)"  (citing In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001) TA \l "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" \s "In re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001)" \c 1  TA \l "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" \s "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" \c 1 ).

 The first phase of a termination hearing is the adjudicatory stage. The party petitioning for the termination bears the burden of proof to show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist. If the trial court concludes that the petitioner has proven grounds for termination, the appellate court must determine on appeal whether the trial court's findings of fact are based upon clear, cogent and convincing evidence and if the findings support the conclusions of law.  TA \l "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \c 1 In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001) TA \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" , In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005 TA \l "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005" \s "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005" \c 1 ) TA \l "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005)" \s "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005)" \c 1 .

Assignments of error must be addressed to the trial court’s findings of fact; without adequate exceptions to the trial court’s finding of fact, the findings are presumed to be supported by competent evidence and are binding on appeal. In re L.A.B., 178 N.C. App. 295, 631 S.E.2d at 64 TA \l "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d at 64" \s "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d at 64" \c 1  TA \l "In re L.A.B., __ N.C. App. at __, 631 S.E.2d at 64" \s "In re L.A.B., __ N.C. App. at __, 631 S.E.2d at 64" \c 1  (quoting  TA \l "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" \c 1 In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997) TA \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" , In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996) TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \s "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \c 1 ;  TA \l "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" \s "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" \c 1 Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) TA \s "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" ; citing  TA \l "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \s "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \c 1 

 TA \l "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \s "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \c 1 In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988) TA \s "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" 

 TA \s "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" ).


Findings of fact supported by clear, cogent, and convincing evidence are binding on appeal, even though there may be evidence to the contrary. In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997) TA \s "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" . A trial court need only find one statutory ground to exist for termination before adjudicating the disposition phase of the proceedings.  TA \l "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003)" \s "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003)" \c 1 In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003); TA \l "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \s "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \c 1  N.C. Gen. Stat. § 7B- 1111(a) TA \l "N.C. Gen. Stat. § 7B- 1111(a)" \s "N.C. Gen. Stat. § 7B- 1111(a)" \c 2 . TA \l "N.C. Gen. Stat. § 7B- 1111(a)." \s "N.C. Gen. Stat. § 7B- 1111(a)." \c 1  A finding of any one of the separately enumerated grounds is sufficient to support a termination. Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003 TA \l "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003" \s "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003" \c 1 ) TA \l "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003)" \s "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003)" \c 1 .

*************************************


Proceedings in termination of parental rights cases are divided into two parts: (1) the adjudication phase, governed by  TA \l "N.C. Gen. Stat. § 7B-1109" \s "N.C. Gen. Stat. § 7B-1109" \c 1 N.C. Gen. Stat. § 7B-1109 TA \s "N.C. Gen. Stat. § 7B-1109" ; and (2) the disposition phase, governed by  TA \l "N.C. Gen. Stat. § 7B-1110" \s "N.C. Gen. Stat. § 7B-1110" \c 2 N.C. Gen. Stat. § 7B-1110 TA \s "N.C. Gen. Stat. § 7B-1110" . In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003 TA \l "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003" \s "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003" \c 1 ). TA \l "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)." \s "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)." \c 1  

The party petitioning for the termination must show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist. In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001 TA \l "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001" \s "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001" \c 1 ) TA \s "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" ; N.C. Gen. Stat. § 7B-1111(b) TA \l "N.C. Gen. Stat. § 7B-1111(b)" \s "N.C. Gen. Stat. § 7B-1111(b)" \c 2 ; In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997 TA \l "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997" \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997" \c 1 ) TA \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" .

  TA \l "N.C. Gen. Stat. § 7B-1111" \s "N.C. Gen. Stat. § 7B-1111" \c 2 N.C. Gen. Stat. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111"  sets out the statutory grounds for terminating parental rights. A finding of any one of the separately enumerated grounds is sufficient to support a termination. In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990 TA \l "In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990" \s "In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990" \c 1 ) TA \l "In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990)" \s "In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990)" \c 1 .
NEGLECT DUE TO INJURIOUS ENVIRONMENT:

A trial court may terminate parental rights upon a finding that the “parent has…neglected the juvenile. The juvenile shall be deemed to be . . . neglected if the court finds the juvenile to be . . . a neglected juvenile within the meaning of N.C. Gen. Stat. 7B-101 TA \l "N.C. Gen. Stat. 7B-101" \s "N.C. Gen. Stat. 7B-101" \c 2  TA \l "G.S. 7B-101" \s "G.S. 7B-101" \c 2 .” N.C. Gen. Stat. § 7B-1111 (a) (1) (2006). TA \l "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \s "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \c 2 
 
 TA \l "N.C.G.S. §7B-101(15)" \s "N.C.G.S. §7B-101(15)" \c 2 N.C.G.S. §7B-101(15) TA \s "N.C.G.S. §7B-101(15)"  states that a neglected juvenile is:

“[a] juvenile who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.”


A prior adjudication of neglect cannot be the sole basis for terminating parental rights. A finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect at the time of the termination proceeding.”  TA \l "In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997)" \s "In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997)" \c 1 In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997) TA \s "In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997)" . “Termination of parental rights for neglect may not be based solely on past conditions which no longer exist.” Id. However, “[a] prior adjudication of neglect may be admitted and considered by the trial court in ruling upon a later petition to terminate parental rights on the ground of neglect.”  TA \l "In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227, 231 (1984)" \s "In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227, 231 (1984)" \c 1 In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227, 231 (1984) TA \s "In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227, 231 (1984)" . 


If the child has been removed from the parents' custody before the termination hearing, and the petitioner presents evidence of prior neglect, including an adjudication of such neglect, then “[t]he trial court must also consider any evidence of changed conditions in light of the evidence of prior neglect and the probability of a repetition of neglect.” Id. at 715, 319 S.E.2d at 232. Therefore, even where there is no evidence of neglect at the time of the termination proceeding a parent may still have his rights terminated if there is a showing of a past adjudication of neglect and the trial court finds by clear and convincing evidence a probability of repetition of neglect if the juvenile were returned to the parents.  TA \l "In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000)" \s "In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000)" \c 1 In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000) TA \s "In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000)" .

J.G. had been adjudicated neglected, but the only evidence of neglect was the case involving his eldest sibling. At the time of his removal from his parents, J.G. had no prior or present injuries, his home was adequate, and his parents were stable.

CHANGED CIRCUMSTANCES:


This Court has held that the trial court’s finding of neglect will stand when there is no evidence of the parent’s change in circumstances. The relevance of the change in circumstances from the adjudication regarding another child is important because “the trial court must of necessity be predictive in nature, as the trial court must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.  TA \l "In re McLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127(1999)" \s "In re McLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127(1999)" \c 1 In re McLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127(1999) TA \s "In re McLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127(1999)" .


Where a child has been adjudicated neglected and the parent has not had custody of the child for some time prior to the termination hearing, the court must consider evidence of neglect at the time of the hearing and any change of circumstances occurring after the adjudication.  TA \l "In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989)" \s "In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989)" \c 1 In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989) TA \s "In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989)" . Changed circumstances must be considered “in light of the evidence of prior neglect and the probability of a repetition of neglect.”  TA \l "Ballard, 311 N.C. at 715, 319 S.E.2d at 232" \s "Ballard, 311 N.C. at 715, 319 S.E.2d at 232" \c 1 Ballard, 311 N.C. at 715, 319 S.E.2d at 232 TA \s "Ballard, 311 N.C. at 715, 319 S.E.2d at 232" . The court must find either that neglect continues to exist at the time of the termination hearing or that there is a clear and convincing likelihood of repetition of neglect if the child is returned to the parent. Id. at 714-15, 319 S.E.2d at 231-32;  TA \l "Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407" \s "Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407" \c 1 Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407 TA \s "Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407" .
PARENTAL RIGHTS TERMINATED ON ANOTHER CHILD:
This court’s rulings on the issue of whether one child must be removed from the home because other children have been the subject of the conduct alleged in a juvenile petition have found that removal is not required. Evidence of abuse of one child in the home does not mandate removal of other children, even if a child has died or been the subject of severe physical and/or sexual abuse. The treatment of other children in a home is a relevant factor, but does not mandate action by the trial court. The trial court accords the weight to be given the factor of a prior adjudication involving another child.  TA \l "In re Nicholson & Ford, 114 N.C. App. 91, 440 S.E.2d 852 (1994)" \s "In re Nicholson & Ford, 114 N.C. App. 91, 440 S.E.2d 852 (1994)" \c 1 In re Nicholson & Ford, 114 N.C. App. 91, 440 S.E.2d 852 (1994) TA \s "In re Nicholson & Ford, 114 N.C. App. 91, 440 S.E.2d 852 (1994)" . 

Even if abuse, neglect, or dependency is found as to one child, the same will not necessarily be said for the other. Risk of neglect is an important factor to be considered by the court in determining whether a child will be neglected.  TA \l "In re Evans, 81 N.C. App. 449, 344 S.E.2d 325 (1986)" \s "In re Evans, 81 N.C. App. 449, 344 S.E.2d 325 (1986)" \c 1 In re Evans, 81 N.C. App. 449, 344 S.E.2d 325 (1986) TA \s "In re Evans, 81 N.C. App. 449, 344 S.E.2d 325 (1986)" . This Court’s treatment of this issue is again set out in the case  TA \l "In re Ellis, 135 N.C. App. 338, 520 S.E.2d 118 (1999)" \s "In re Ellis, 135 N.C. App. 338, 520 S.E.2d 118 (1999)" \c 1 In re Ellis, 135 N.C. App. 338, 520 S.E.2d 118 (1999) TA \s "In re Ellis, 135 N.C. App. 338, 520 S.E.2d 118 (1999)" . This Court held that where petitioner did not present sufficient evidence to show at whose hands a child had died, there was also insufficient evidence to show that other children were at risk of abuse or neglect. 

Orders from the trial court have been upheld where the conclusion of neglect was “based primarily on events that took place before [the child’s] birth, in particular, the circumstances regarding respondent’s oldest child begin adjudicated neglected and dependent” and the failure of the parent to demonstrate stability.  TA \l "In re E.N.S., 164 N.C. App. 146, 150, 595 S.E.2d 167, 170, disc. review denied, 359 N.C. 189, 606 S.E.2d 903 (2004)" \s "In re E.N.S., 164 N.C. App. 146, 150, 595 S.E.2d 167, 170, disc. review denied, 359 N.C. 189, 606 S.E.2d 903 (2004)" \c 1 In re E.N.S., 164 N.C. App. 146, 150, 595 S.E.2d 167, 170, disc. review denied, 359 N.C. 189, 606 S.E.2d 903 (2004) TA \s "In re E.N.S., 164 N.C. App. 146, 150, 595 S.E.2d 167, 170, disc. review denied, 359 N.C. 189, 606 S.E.2d 903 (2004)"  (emphasis added). This Court ruled in, In re P.M., 169 N.C. App. 423, 610 S.E.2d 403 (2005), that the respondent’s violation of court-ordered protection plans, along with the historical facts of the case and respondent’s unwillingness to take responsibility for the harm to her first child, were sufficient to support an adjudication of neglect for her second child.

Regarding the potential for abuse of the infant child concerned in the petition, the trial court simply had no competent evidence that the instances of alleged abuse as to the older child would continue with J.G. The trial court relied solely on the adjudication of neglect and abuse of L.G. to determine that J.G. lived in an injurious environment and was neglected by definition. Where the trial court relied solely on a prior adjudication of neglect of another child, without taking competent testimony regarding the current facts of the case regarding a subsequent child, our courts have ruled that the trial court’s adjudication of neglect must be reversed.  TA \l "In re A.K., 360 N.C. 449, 628 S.E.2d 753 (2006); remanded 632 S.E.2d 599, 637 S.E.2d 227 (2006)" \s "In re A.K., 360 N.C. 449, 628 S.E.2d 753 (2006); remanded 632 S.E.2d 599, 637 S.E.2d 227 (2006)" \c 1 In re A.K., 360 N.C. 449, 628 S.E.2d 753 (2006); remanded 632 S.E.2d 599, 637 S.E.2d 227 (2006) TA \s "In re A.K., 360 N.C. 449, 628 S.E.2d 753 (2006); remanded 632 S.E.2d 599, 637 S.E.2d 227 (2006)" . In that case, the father did not accept responsibility for the first child’s injuries. The trial court had concluded that at least some of the child’s injuries were the result of excessive force by her caretakers. As the case continued, the parents continued to deny responsibility for the injuries. The trial court made a finding of fact that, as a result of the parents’ unwillingness to take responsibility for the first child’s injuries, the subsequent child was at substantial risk of injury if he was returned to his parent’s care. The parents were actively involved in the case plan. The trial court had relied on the prior adjudication of neglect, but received no additional evidence. Some of the orders received by the trial court contained findings of fact not proven by clear, cogent, and convincing evidence. The trial court also relied on findings that were made nine months before the petition was heard. The appellate court ruled that, even if every fact relied upon from the prior adjudication was valid, the expiration of time precluded the trial court from finding that A.K. was at substantial risk of neglect.


In the case at bar, Jason and Belinda both deny responsibility for L.G.’s injuries. L.G. was adjudicated abused on 24 August 2001. Parental rights were terminated on 29 August 2002. The order on adjudication for J.G. was not filed until 10 April 2006, almost five years after the original adjudication on L.G. According to the ruling discussed immediately above, even if all the findings of fact relied upon by the trial court were valid, the passage of approximately five year’s time between the adjudications was sufficient to reverse the trial court on this issue. 


There is simply no evidence that J.G. has never been neglected by his parents. He has suffered no injury. The trial court relied solely on the prior termination of an older sibling to establish neglect and to terminate Jason’s parental rights. The trial court’s findings of fact are not supported by the evidence presented, the conclusions of law are not supported by the findings of fact, and the order should be reversed.
II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT TERMINATED JASON’S PARENTAL RIGHTS TO HIS CHILD BASED ON N.C. GEN. STAT. §7B-1111(a)(2) TA \l "N.C. GEN. STAT. §7B-1111(a)(2)" \s "N.C. GEN. STAT. §7B-1111(a)(2)" \c 2  BECAUSE JASON HAD SUBSTANTIALLY COMPLIED WITH THE FAMILY SERVICES AGREEMENT, HAD CORRECTED ANY REMOVAL CONDITIONS. J.G. WAS FOUND IN PERFECT HEALTH, AND THE FAMILY’S CONDITIONS WERE ADEQUATE AT THE TIME J.G. WAS REMOVED. 
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STANDARD OF REVIEW


“A termination of parental rights proceeding involves two separate analytical phases: an adjudicatory stage and a dispositional stage. A different standard of review applies to each step.” In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006) TA \l "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)" \s "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)" \c 1  TA \s "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)"  (citing In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001) TA \l "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" \s "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" \c 1  TA \s "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" ).

 The first phase of a termination hearing is the adjudicatory stage. The party petitioning for the termination bears the burden of proof to show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist. If the trial court concludes that the petitioner has proven grounds for termination, the appellate court must determine on appeal whether the trial court's findings of fact are based upon clear, cogent and convincing evidence and if the findings support the conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001) TA \l "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \c 1  TA \l "Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \s "Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \c 1 , In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005) TA \l "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005)" \s "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005)" \c 1  TA \s "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005)" .

Assignments of error must be addressed to the trial court’s findings of fact; without adequate exceptions to the trial court’s finding of fact, the findings are presumed to be supported by competent evidence and are binding on appeal. In re L.A.B., 178 N.C. App. 295, 631 S.E.2d at 64 TA \l "In re L.A.B., __ N.C. App. at __, 631 S.E.2d at 64" \s "In re L.A.B., __ N.C. App. at __, 631 S.E.2d at 64" \c 1  TA \s "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d at 64"  (quoting In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997) TA \l "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" \c 1  TA \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" , In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996) TA \s "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" ; Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) TA \l "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" \s "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" \c 1  TA \s "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" ; citing In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988) TA \l "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \s "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \c 1  TA \l "re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \s "re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \c 1 ).


Findings of fact supported by clear, cogent, and convincing evidence are binding on appeal, even though there may be evidence to the contrary. In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997) TA \l "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \s "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \c 1  TA \s "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" . A trial court need only find one statutory ground to exist for termination before adjudicating the disposition phase of the proceedings. In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003); TA \l "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \s "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \c 1  TA \l "Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \s "Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \c 1  N.C. Gen. Stat. § 7B- 1111(a). TA \l "N.C. Gen. Stat. § 7B- 1111(a)." \s "N.C. Gen. Stat. § 7B- 1111(a)." \c 1  TA \s "N.C. Gen. Stat. § 7B- 1111(a)."  A finding of any one of the separately enumerated grounds is sufficient to support a termination. Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003) TA \l "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003)" \s "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003)" \c 1  TA \s "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003)" .

*************************************


Under section 7B-1111(a)(2) of the North Carolina General Statutes, a court may terminate parental rights on the ground "[t]he parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile." N.C. Gen. Stat. § 7B- 1111(a)(2) TA \l "N.C. Gen. Stat. § 7B- 1111(a)(2)" \s "N.C. Gen. Stat. § 7B- 1111(a)(2)" \c 2 . The twelve-month period for the evaluation of reasonable progress under section 7B-1111(a)(2) is not limited to the twelve months immediately preceding the filing of the petition. In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002) TA \l "In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002)" \s "In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002)" \c 1 . The willful leaving of the child is "something less than willful abandonment" and "does not require a showing of fault by the parent." In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996) TA \l "In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996)" \s "In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996)" \c 1 . This Court has consistently held willfulness under § 7B-1111(a)(2) "is something less than willful abandonment." In re Nolen, 117 N.C. App. 693, 699, 453 S.E.2d 220, 224 (1995) TA \l "In re Nolen, 117 N.C. App. 693, 699, 453 S.E.2d 220, 224 (1995)" \s "In re Nolen, 117 N.C. App. 693, 699, 453 S.E.2d 220, 224 (1995)" \c 1 . "A parent's "willfulness" in leaving a child in foster care may be established by evidence that the parents possessed the ability to make reasonable progress, but were unwilling to make an effort." In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003). TA \l "In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003)." \s "In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003)." \c 1 

Under this statute, the trial court must perform a two part analysis. See In re Baker, 158 N.C. App. at 494, 581 S.E.2d at 146 (2003 TA \l "In re Baker, 158 N.C. App. at 494, 581 S.E.2d at 146 (2003" \s "In re Baker, 158 N.C. App. at 494, 581 S.E.2d at 146 (2003" \c 1 ). The trial court must determine by clear, cogent and convincing evidence that a child has been willfully left by the parent in foster care or placement outside the home for over twelve months, and, further, that as of the time of the hearing, as demonstrated by clear, cogent and convincing evidence, the parent has not made reasonable progress under the circumstances to correct the conditions which led to the removal of the child. Evidence and findings which support a determination of "reasonable progress" may parallel or differ from that which supports the determination of "willfulness" in leaving the child in placement outside the home.


The trial court must be reversed because the evidence on any willfully leaving J.G. in foster care without correcting removal conditions is insufficient to support the order on termination of parental rights. The prior adjudication was more than five years old. DSS relied on the prior adjudication and Jason’s refusal to take the blame for the first child’s injuries for evidence on adjudicating N.G. neglected. Jason had requested and attended parenting classes and anger management classes that DSS refused to approve. He requested the change of classes because of his difficult schedule. Therefore, the evidence presented on Jason’s non-compliance with the case plan is insufficient and, therefore, presents no “new” evidence. Moreover, J.G. was found in perfect condition as to his personal health and other issues such as appropriate housing. Jason had taken the actions needed to be reunited with his son, and his son deserves the opportunity to be with his father.
III.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN TERMINATING JASON’S PARENTAL RIGHTS TO HIS CHILD BASED ON N.C. GEN. STAT. §7B-1111(a)(3), THAT JASON HAD FAILED TO PAY A REASONABLE PORTION OF THE COST OF CARE FOR HIS CHILD, ON THE GROUNDS THAT THE EVIDENCE PRESENTED WAS TO THE CONTRARY. THE TRIAL COURT’S FINDING OF FACT IS NOT BASED ON CLEAR, COGENT AND CONVINCING EVIDENCE, AND THE CONCLUSION THAT JASON’S PARENTAL RIGHTS TO J.G. SHOULD BE TERMINATED ON THIS GROUND IS ERRONEOUS.


ASSIGNMENTS OF ERROR #:
17
(R. p.58, 83)








18
(R. p.58, 83-84)








23
(R. p.60, 85)








27
(R. p.61, 86)








28
(R. p.61, 86)

*********************

STANDARD OF REVIEW


In a termination of parental rights case, the standard of review is a two-part process: (1) the adjudication phase, governed by North Carolina General Statute section 7B-1109; and (2) the disposition phase, governed by North Carolina General Statute section 7B-1110. Whittington v. Hendren (In re Hendren), 156 N.C. App. 364, 366, 576 S.E.2d 372, 375 (2003). TA \l "Whittington v. Hendren (In re Hendren), 156 N.C. App. 364, 366, 576 S.E.2d 372, 375 (2003)." \s "Whittington v. Hendren (In re Hendren), 156 N.C. App. 364, 366, 576 S.E.2d 372, 375 (2003)." \c 1  During the adjudication phase, petitioner must prove by clear, cogent, and convincing evidence that one or more of the statutory grounds set forth in section 7B-1111 for termination exists. N.C. Gen. Stat. § 7B-1109(e)-(f) TA \l "N.C. Gen. Stat. § 7B-1109(e)-(f)" \s "N.C. Gen. Stat. § 7B-1109(e)-(f)" \c 2 ; In re Hendren, 156 N.C. App. at 366-67, 576 S.E.2d at 375. TA \l "In re Hendren, 156 N.C. App. at 366-67, 576 S.E.2d at 375." \s "In re Hendren, 156 N.C. App. at 366-67, 576 S.E.2d at 375." \c 1  This court must now determine whether the trial court's findings are supported by clear, cogent and convincing evidence and, if so, whether the findings support the conclusions of law. In re Hendren, 156 N.C. App. at 367, 576 S.E.2d at 375. TA \l "In re Hendren, 156 N.C. App. at 367, 576 S.E.2d at 375." \s "In re Hendren, 156 N.C. App. at 367, 576 S.E.2d at 375." \c 1  
*******************************8


"A parent's ability to pay is the controlling characteristic of what is a 'reasonable portion' of cost of foster care for the child which the parent must pay. A parent is required to pay that portion of the cost of foster care for the child that is fair, just and equitable based upon the parent's ability or means to pay." In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981). TA \l "In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981)." \s "In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981)." \c 1  


The payment of child support for J.G. had been determined by a prior court order. The child support order for J.G. ordered Jason to pay $50.00 per month for the cost of his care. The social worker testified that he was current on his child support obligation (T. p.34), and she presented documentation of that fact (R. p.291). The trial court’s termination of Jason’s parental rights based on his alleged failure to pay a reasonable portion of the cost of care is reversible error.

IV.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY TERMINATING JASON’S PARENTAL RIGHTS TO HIS CHILD ON THE GROUNDS THAT IT WAS NOT IN THE CHILD’S BEST INTEREST FOR HIS FATHER’S RIGHTS TO BE TERMINATED.


ASSIGNMENTS OF ERROR #:
20
(R. p.59, 84)








21
(R. p.59, 84)








26
(R. p.61, 85-86)

*************************

STANDARD OF REVIEW


 “After the petitioner has proven at least one ground for termination, 'the trial court proceeds to the dispositional phase and must consider whether termination is in the best interests of the child.'” In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007) TA \l "In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007)" \s "In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007)" \c 1  TA \l "\” In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007)" \s "\" In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007)" \c 1  (quoting In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003) TA \s "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003)"  TA \s "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003)" );  TA \l "Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908" \s "Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908" \c 1 Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908 TA \s "Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908" .

The standard for appellate review of a trial court’s decision to terminate parental rights is abuse of discretion.  TA \l "In re Brim, 139 N.C. App. 733, 745, 535 S.E.2d 367, 374 (2000)." \s "In re Brim, 139 N.C. App. 733, 745, 535 S.E.2d 367, 374 (2000)." \c 1 In re Brim, 139 N.C. App. 733, 745, 535 S.E.2d 367, 374 (2000). TA \s "In re Brim, 139 N.C. App. 733, 745, 535 S.E.2d 367, 374 (2000)."  “A trial court may be reversed for abuse of discretion only upon a showing that its actions are ‘manifestly unsupported by reason.’”  TA \l "Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006)" \s "Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006)" \c 1 Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006) TA \s "Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006)" 

 TA \s "Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006)"  (quoting  TA \l "Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980)" \s "Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980)" \c 1 Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980) TA \s "Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980)" ).

"The trial court's conclusions of law are reviewable de novo on appeal."  TA \l "In re D.M.M., ___ N.C. App.___, ___, 633 S.E.2d 715, 716 (2006)" \s "In re D.M.M., ___ N.C. App.___, ___, 633 S.E.2d 715, 716 (2006)" \c 1 In re D.M.M., ___ N.C. App.___, ___, 633 S.E.2d 715, 716 (2006) TA \s "In re D.M.M., ___ N.C. App.___, ___, 633 S.E.2d 715, 716 (2006)"  (quoting  TA \l "Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996)" \s "Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996)" \c 1 Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996) TA \s "Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996)" ).

********************************


Once statutory grounds for termination have been established, a trial court is required to "determine whether terminating the parent's rights is in the juvenile's best interest."  TA \l "N.C. Gen. Stat. § 7B-1110(a) (2005)" \s "N.C. Gen. Stat. § 7B-1110(a) (2005)" \c 2 N.C. Gen. Stat. § 7B-1110(a) (2005) TA \s "N.C. Gen. Stat. § 7B-1110(a) (2005)" ;  TA \l "In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001)" \s "In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001)" \c 1 In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001) TA \s "In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001)" .  In making this determination, the trial court is required to consider the following factors:

        (1)     The age of the juvenile.
        (2)     The likelihood of adoption of the juvenile.
        (3)     Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.
        (4)     The bond between the juvenile and the parent.
        (5)     The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.
        (6)     Any relevant consideration.


The court is to take action “which is in the best interests of the juvenile” when “the interests of the juvenile and those of the juvenile's parents or other persons are in conflict.”  TA \l "N.C. Gen. Stat. § 7B-1100(3)(2005)" \s "N.C. Gen. Stat. § 7B-1100(3)(2005)" \c 2 N.C. Gen. Stat. § 7B-1100(3)(2005) TA \s "N.C. Gen. Stat. § 7B-1100(3)(2005)" . As a discretionary decision, the trial court's disposition order will not be disturbed unless it could not have been the product of reasoning.  TA \l "In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2005)" \s "In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2005)" \c 1 In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2005) TA \s "In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2005)" .

When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.  TA \l "Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed.2d 599, 606 (1982)" \s "Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed.2d 599, 606 (1982)" \c 1 Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed.2d 599, 606 (1982) TA \s "Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed.2d 599, 606 (1982)"  TA \l "Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed. 2d 599, 606 (1982)" \s "Santosky v. Kramer, 455 U.S. 745,  71 L.Ed. 2d 599  (1982)" \c 1 . DSS has essentially refused to work with the father. Although he has suggested alternative programs to PRIDE, paid his child support obligation, received a psychological evaluation, and pursued this case, DSS has managed to block his every attempt at parenthood. The agency has been critical of his attempts to interact with his child and his refusal to admit allegations for which he contends he is not responsible. Although he had appropriate housing and the child was found to have no past or present history of injury upon removal from Jason’s custody, DSS has taken the child into custody and given him to an adoptive family. DSS has even refused the recommendation of their own expert witness, David Rodemacher, when he  told DSS to drop the theme of pursuing the parents to admit to the eldest child’s injuries in favor of working with the parents on any issues currently present.

In addition to protections afforded the family unit by the  TA \s "Due Process Clause" 

 TA \l "Due Process Clause" \s "Due Process Clause" \c 3 Due Process Clause TA \s "Due Process Clause" , the Equal Protection Clause of the Fourteenth Amendment TA \l "Equal Protection Clause of the Fourteenth Amendment" \s "Equal Protection Clause of the Fourteenth Amendment" \c 3 

 TA \l "Fourteenth Amendment" \s "Fourteenth Amendment" \c 3 
 and possibly the  TA \s "Ninth Amendment" 

 TA \l "Ninth Amendment" \s "Ninth Amendment" \c 3 Ninth Amendment TA \s "Ninth Amendment"  also serve to protect the family unit.  TA \l "Stanley v. Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972)" \s "Stanley v. Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972)" \c 1 Stanley v. Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972) TA \s "Stanley v. Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972)"  TA \l "Stanley v.Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972)" \s "Stanley v.Illinois, 405 U.S. 645,  31 L.Ed.2d. 551  (1972)" \c 1 . The parent’s desire for the companionship of his children is an important interest, and it warrants deference and protection.  TA \l "M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996)" \s "M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996)" \c 1 M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996) TA \s "M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996)"  TA \l "M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996)" \s "M.L.B. v. S.L.J., 519 U.S. 102,  117 S.Ct. 555  (1996)" \c 1 . 

Jason is still poised to be an appropriate father to his son, J.G. This Court has long held that a parent does not need to be a perfect parent, but merely an adequate parent. Petersen v. Rogers, 337 N.C. 397, 445 S.E.2d 901 (1994). TA \l "Petersen v. Rogers, 337 N.C. 397, 445 S.E.2d 901 (1994)." \s "Petersen v. Rogers, 337 N.C. 397, 445 S.E.2d 901 (1994)." \c 1  While it is tempting to think of J.G. being “better off” with the adoptive family where his siblings reside, J.G. right to have his biological father in his life as a parent must prevail here. Never having been injured or neglected in any way by his father, the trial court’s decision to terminate Jason’s parental rights cannot be supported by reason. The evidence offered at trial was insufficient to support a decision to terminate parental rights. Therefore, it is in the child’s best interest that Jason is allowed the opportunity to reunite with J.G.
CONCLUSION


 TA \l "N.C.G.S. §7B-100 (2003)" \s "N.C.G.S. §7B-100 (2003)" \c 2 N.C.G.S. §7B-100 (2003) TA \s "N.C.G.S. §7B-100 (2003)"  states that the purpose of the Juvenile Code is:

(1)       To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents;

(2)       To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family.

(3)       To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles' needs for safety, continuity, and permanence; and

(4)       To provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.

(5)       To provide standards, consistent with the Adoption and Safe Families Act of 1997, P.L. 105‑89, for ensuring that the best interests of the juvenile are of paramount consideration by the court and that when it is not in the juvenile's best interest to be returned home, the juvenile will be placed in a safe, permanent home within a reasonable amount of time. 

In the case presently before the Court, Jason has not been able to avail himself of the protection afforded North Carolina families by the Juvenile Code, the Constitution, or the settled case law. One of the essential purposes of the Juvenile Code is to ensure fair and equitable procedures for both parents and children. Because the evidence failed to support the findings of fact, the findings of fact did not support the conclusions of law, and the trial court erroneously erred in its order on termination, the trial court must be reversed.
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