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QUESTIONS PRESENTED

******************************************

I.
Should the trial court’s order be vacated because the trial court lacked subject matter jurisdiction?

II.
Should the trial court be reversed because it erred in terminating the mother's parental rights, when it failed to hold a timely hearing, and the mother was prejudiced thereby?

III.
Should the trial court be reversed because it erred when it terminated the mother's parental rights, after denying Respondent’s motion to recuse where the record demonstrates that the trial court was biased against the Respondent-mother?

IV.
Should the trial court be reversed because it erred in terminating the mother's parental rights, when there was insufficient clear, cogent, and convincing evidence to support the findings, the findings do not support the conclusions, and the written and oral orders do not specify whether the mother’s rights were terminated pursuant to 7B-1111(a)(1) or (2), but the findings and conclusions are insufficient to support either?

V.
Should the trial court be reversed because it erred because it was not in the best interests of the children for the mother’s rights to be terminated?

STATEMENT OF THE CASE
On 8 October 2002, A.T. was adjudicated neglected.  He was later returned to his mother’s custody.  V.T. was removed not long after her birth, and shortly thereafter, DSS reassume custody of A.T.   V.T. was adjudicated neglected and dependent approximately two months after her birth, at which time the trial court ordered DSS to cease reunification efforts.  In July 2004, DSS was ordered to file a TPR Petition within 60 days.  The Petition was filed in November 2004.


The case came on for hearing on the termination Petition at the 27 June and 7 July 2005 sessions of Juvenile Court, Mecklenburg County, before the Hon. Louis A. Trosch, District Court Judge presiding.  On 11 August 2005, Judge Trosch entered an Order terminating parental rights.  Respondent-Mother, Natasha T., appealed.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to North Carolina General Statute §7B- 1113 (2003), which provides for appeal subsequent to termination of parental rights.  The order entered by Judge Trosch, terminating the parental rights of the Respondent-mother, is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
A.T. was born in 1998 (R.p. 119).  He was adjudicated to be neglected and dependent in 2002 (R.p. 10).  His mother, Natasha T. was charged with abusing an older child, and was advised by her attorney to plead no contest, so that she could be released from jail based on the time she had already served, and return to her children (R.p. 26-7; T.p. 78, lines 17-23).  Whether she injured the child, or whether someone else did was never determined (R.p. 26-28).

Natasha T. subsequently made sufficient progress on her case plan such that DSS recommended that A.T. be returned to her physical custody (R.p. 64-66), and he was returned to her on 27 April 2004.  She completed her G.E.D., attended therapy, maintained stable housing, and maintained stable employment (R.p. 64-66).  She had consistently negative drug screens (T.p. 81, lines 6-14), and she paid child support as ordered (R.p. 63, 66, 152-155;  T.p. 82, lines 9-12).  Her therapist filed a report with the court stating that Natasha had “successfully met the goals” of her therapy (R.p. 61).

In May of 2004, she gave birth to V.T. (R.p. 68).  Shortly thereafter, DSS took custody of V.T., and an order was issued to reassume custody of A.T. (R.p. 68-71).  DSS’s Petition for custody of V.T. was premised on DSS’s assertion that the mother had failed to disclose her pregnancy, and that when she needed to return to the hospital for emergency surgery, due to medical complications, she placed A.T. with her grandmother, a caretaker not previously presented to DSS as a placement option (R.p. 69-70, and asked her mother to take V.T. to stay with her cousin (T.p. 84, line 2, through p. 86, line 25).  Natasha had only a few minutes to make plans for her children to be cared for before she was rushed into surgery (T.p. 84, line 2, through p. 86, line 25).  DSS had previously recommended that visits between A.T. and his grandmother, Kay Cranor, be unsupervised, and that she be allowed to supervise visits between the children and her husband (R.p. 66-67).  The cousin was later approved as a caretaker (R.p. 75-79).  The court allowed A.T. to remain in his mother’s home, under the supervision of the grandmother, until the grandmother could no longer provide that supervision (R.p. 73, 87).  The social worker who was most involved in the case did not consider that any of the three (3) caretakers - - the cousin, the mother, or the grandmother - -  were inappropriate, or a danger to the children (T.p. 115, line 3, through p. 118, line 19).  

 Natasha T. notified DSS on 9 June 2004 that the grandmother was no longer able to provide supervision, and at that time, A.T. was returned to foster care (R.p. 149).  V.T.’s case came on for adjudication in July of 2004, and the trial court concluded that she was both neglected and dependent.  At the same time, the trial court ordered reunification efforts to cease (R.p. 111-115).  No visits were allowed between Baby V.T. and her mother (R.p. 112).  In its order, the court found/ concluded that the mother had failed to resolve the issues which brought the children into care, (R.p. 113) but did not acknowledge that three (3) months previously, the court had found/concluded that Natasha T. had made sufficient progress so as to have A.T. returned to her custody (R.p. 87).  

At the same hearing, DSS was ordered to file a TPR Petition within sixty (60) days, (R.p. 114,) but did not obey the court’s order, and did not file the Petitions until the following November, (R.p. 119-124).  In its Petitions, it asserted that the children was neglected because the mother failed to complete her case plan (R.p. 120, 123).  The TPR hearing did not conclude until almost a full year had passed after reunification efforts were stopped (R.p. 111, 115, 159).

Around that same time, Natasha T. was very ill, after being involved in a bus accident (T.p. 107, lines 3-5,) in addition to suffering from an infection at the site of her c-section incision, and she was required for a significant period of time to be hooked up to tubes, a pump and a drainage box (T.p. 84, line 21, through p. 85, line 6;  p. 98, line 10, through p. 99, line 20;  T.p. 48, line 25, through p. 51, line 4; T.p. 117, line 17, through p. 118, line 2).  She was out of work for approximately five (5) months (T.p. 106, 23-25), and returned to her previous job as soon as her doctor allowed (T.p. 107, line 9, through p. 108, line 4).  DSS paid for one month’s rent on her trailer, and her parents helped her out some, (R.p. 104, 113) but in the end, due to her health problems and being unemployed, she lost the trailer where she had lived for nearly a year (T.p. 101, lines 7-20). 

The TPR hearing began more than seven (7) months after the Petitions were filed (R.p. 124, 159).  At the time of the hearing Natasha T. was not involved in any relationships with men; although she had a male roommate, there was no evidence indicating that their relationship was anything other than platonic.  She was married, but separated from her husband (T.p. 89, lines 2-19; p. 93, line 5, through p. 94, p. 10.)  She was working, paying her bills on time, and was attending community college to become a medical lab technician (T.p. 105, lines 11-20; p. 75, line 5, through p. 78, line 12).  Asserting that nothing had changed since the children were taken into custody, the trial court terminated her rights (T.p. 154, line 6, through p. 155, line 25).

STANDARD OF REVIEW

Termination of parental rights hearings are held in two phases or stages,  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661(2001), citing, In re Brim, 139 N.C. App. 733, 535 S.E.2d 367(2000); In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  For the first, or adjudicatory phase, the scope of appellate review is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, N.C.G.S. §§7B-1109(e), -1109(f) (2003);  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840(2000),  citing In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86(1996).

Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252(1984).  "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186(2001), citing,  Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177(1934)(citation omitted).  The Petitioner bears the burden of proof, N.C.G.S. §7B-1111(b)(2003).

If at least one ground for termination is found during the adjudicatory phase, the trial court moves on to the second, dispositional phase.  In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480(2000), quoting, In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994).  The Court of Appeals reviews this phase based on an abuse of discretion standard.  

Abuse of discretion can be found where the findings are not supported by clear, cogent, and convincing evidence, and where the findings, in turn, do not support the conclusions, In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004)("On appeal, the trial court's decision to terminate parental rights is reviewed on an abuse of discretion standard") citing, In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662(2001). 

"All dispositional orders of the trial court in abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing."  In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 citing, In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002). 

Examination of the Findings and Conclusions is conducted in pari materia 

with the expressed goals of the Juvenile Code, N.C.G.S §7B-100,  In re L.L., __ N.C. 

App. __, at __, 616 S.E.2d 392 at 400 (NO. COA04-783, Filed: 16 August 2005) citing, State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150(1980).  The goals of the Juvenile Code include protecting the Constitutional rights of the parent and child, Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842, quoting N.C.G.S. § 7B-100(2003)(". . . To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents."). See also, In re Stumbo, 357 N.C. 279, 582 S.E.2d 255(2003) (purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and parents . . . . "); 

Government action is subjected to a strict scrutiny standard of review when a fundamental right is at stake,  Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002).  Parenting one's child is a fundamental right, Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 396 (2000)("As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny. . . the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence."); Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997);  In re: A.E. and J.E., __ N.C. App. __, 615 S.E.2d 53, Tyson, J., dissenting, (COA COA04-406, Filed: 19 July 2005) (Without finding that a parent is “unfit” or has engaged in “conduct inconsistent” with the presumption that he will act in the best interest of the child[,] his parental rights must be respected.").

ARGUMENT

I.
THE TRIAL COURT’S ORDER MUST BE VACATED BECAUSE THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION.


ASSIGNMENT OF ERROR NO. 43, Amendment to Record.

Pursuant to N.C.G.S. § 7B-1106(a)(2003), a summons must be properly served on a Respondent-parent after a Petition has been filed.  On 4 November 2004, summonses were issued to the Respondent-mother, Natasha T., but were not served.   Pursuant to N.C.G.S. § 1-1A, Rule 4 (2003), the summonses expired ninety (90) days later, on 2 February 2005.  Although the Petitioner obtained an endorsement on the summonses, it did not do so until 27 April 2005, more than two (2) months after the summons expired (R.p. 128-139).  The Respondent was not served with the summons until 5 May 2005 (R.p. 156-7).

In In re A.B.D., __  N.C. App. __, 617 S.E.2d 707 (COA04-941, filed 6 Sept. 2005) this Honorable Court thoroughly examined the application of   N.C.G.S. § 1-1A, Rule 4 (1999) to termination cases.  The Court held that the consequence of failing to obtain a timely endorsement, extension, or alias/pluries summons is discontinuation of the action; that is, the action must be treated as if it had never been filed.  “. . . and where an action has not been filed, a trial court necessarily lacks subject matter jurisdiction.” A.B.D., 617 S.E.2d 707, at 713.

In the case at Bar, the Petitioner failed to secure its endorsement within the 

ninety (90) days allowed by North Carolina law.  Because more than ninety (90) days 

passed after the summonses were issued but not served, and the endorsement was not timely issued, the action was discontinued, and the trial court lacked subject matter jurisdiction to enter the termination order.   The order terminating Ms. T’s rights to her children is void, and the trial court’s order terminating the rights of Natasha T. must be vacated.

II.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED BECAUSE IT TERMINATED THE MOTHER'S PARENTAL RIGHTS, WHEN IT FAILED TO HOLD A TIMELY HEARING, AND THE MOTHER WAS PREJUDICED THEREBY.


ASSIGNMENT OF ERROR NO. 5, R p. 174.

North Carolina General Statutes § 7B-907(e)(2003) mandates that a hearing to terminate parental rights must be held within ninety (60) days of the date upon which the order is filed following a hearing at which the decision is made to terminate parental rights.  In the case at Bar, the Petitioner was ordered by the trial court, on 21 July 2004 to file the termination Petition within 30 days (R.p. 114).  The Petition was not filed until 3 November 2004. (R.p. 120,124).  

North Carolina General Statutes § 7B-1109(a)(2003) requires that a hearing to 

terminate parental rights must be held within ninety (90) days of the date upon which the Petition is filed.  In the case at Bar, the Petition was filed on 3 November 2004. (R.p. 120,124)  but the hearing was not commenced until 27 June 2005, and was not concluded until 7 July 2005.

Violation of the clear mandate of a statute has been held by this Honorable Court, in previous times, to constitute error per se, see, e.g., In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003); State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999); Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993); State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988).  More recently, however, the Court has required Respondent-parents to demonstrate that, not only have they been prejudiced when the social services agency has failed to obey the clear mandate of a statute, by (for example) filing an order filed several months late, but that other parties to the case have been prejudiced as well.  See, e.g., In re J.L.K., 165 N.C. App. 311, 316, 598 S.E.2d 387, 391(2004); In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005); In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005).

In the case at Bar, the Respondent-mother was prejudiced by the delay in this case.  The entire year between when the Department ceased reunification, and when the hearing was finally held was a missed opportunity.  The mother was deprived of the services and support by means of which she could have continued her growth.  Mr. Nunez, the parenting evaluator, stated that with appropriate services and support, Natasha T. could maintain the progress she had made (T. 48-9).  Additionally, the delay in proceeding with the termination hearing has added an entire year to reach the point when Natasha T. could proceed with this appeal, and reach some resolution in her own life.

Mr. Nunez also said the children should not lose contact with any of the adults in their life, which included Natasha and her mother, Ms. Cranor (R.p. 49).  He described at some length the bond that the children had with their mother and grandparents, and how damaging it was for them to have these kinds of separations, and interruptions in their attachments (R.p. 45-46).  However, visits with the children were stopped a year before the termination hearing.  Thus the children have suffered serious prejudice by the delay caused in this case.  A.T. was noted in particular to have a strong bond with his grandparents (R.p. 18-19, 53).  The GAL reported that, “when [A.T.] was living in Natasha T [ ]’s home he no longer cried at school.” (R.p. 98).  The children have been left in legal limbo unnecessarily while this case has remained unresolved.

Although at one point in time, the foster caregivers asked to have the children removed from their home (R.p. 66) at some point in time, they apparently became a prospective adoptive placement (R.p. 151).  The foster caregivers have been prejudiced by the delays in these proceedings because they cannot adopt the children unless and until this Court affirms the trial court.

It must be noted that the mother’s trial attorney contributed in a small way to 

the delay, in that she requested a continuance of three (3) weeks so that she could listen to tapes of prior hearings in this case to prepare and support her motion for recusal (T.p.13, lines 3-6).  However, this was a minor delay proportionally.  For failing to obey the clear mandate of the above-referenced statutes, and for the prejudice caused to all partied by the unnecessary delays in this case, the trial court should be reversed.

III.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED BECAUSE IT TERMINATED THE MOTHER'S PARENTAL RIGHTS, AFTER  DENYING  RESPONDENT’S MOTION TO RECUSE WHERE THE RECORD DEMONSTRATES THAT THE TRIAL COURT WAS BIASED AGAINST THE RESPONDENT-MOTHER.


ASSIGNMENT OF ERROR NO. 40, R p. 178.

Just prior to the commencement of the TPR hearing, trial counsel for Natasha T. filed a Motion requesting Judge Trosch to recuse himself (R.p. 158).  In her motion, trial counsel asserted that she believed that Judge Trosch was biased, based on statements Judge Trosch had made prior to the termination hearing, indicating that he had already predetermined that Natasha T’s rights should be terminated, before any evidence was presented in the actual TPR hearing.  She expressed her concerns that Judge Trosch would base much of his decision on his expressed opinions that, among other things, the case should have gone to TPR earlier (T.p. 5, lines 18-19).   

Additionally, Judge Trosch had expressed great disregard for Natasha T’s family, and trial counsel was concerned that his expressed contempt for her family, and his belief that other members of Ms. T’s family had been untruthful, had and would bias him towards Ms. T. (T.p. 6, lines 8-25).  During this discussion Judge Trosch referred to Ms. T’s “deliberate misleading of the court regarding her pregnancy.” (T.p. 7, lines 7-10; lines 11-25).  

Trial counsel asserted that Judge Trosch had “rant[ed] and rave[d] at her [Ms. T.] for hours.  It went on and on.” (T.p. 8, lines 11-12).  She asserted that the judge had associated alleged lies told by Ms. T’s stepfather with Ms. T. herself (T.p. 8, lines 12-24).  She asserted that the judge had, “told her over and over that she was dishonest.”  (T.p. 9, lines 7-8;  p. 9, line 11, through p. 10, line 3; p. 10, line 24, through p. 11, line 16).

There was, however, no evidence that Ms. T had ever lied, except and unless the withholding of a declaration that she was pregnant is interpreted as a lie (T.p. 115, lines 22-24).  Mr. Nunez reported to the court that Natasha was “cooperative, gave details as necessary. . . and it seemed that she gave information as completely as possible.” (R.p. 26).  He also reported that, “Natasha answered the questions . . . in a manner that suggested that she was being consistent and open.”

In response to trial counsel’s argument regarding recusal, Judge Trosch did not deny any of her statements, but responded by asserting that he believed that the motion had been filed for no other purpose than to cause delay in hearing the matter, and threatened trial counsel with Rule 11 sanctions, even though there was no motion for sanctions brought before the court by opposing counsel (T.p. 12, lines 4-6; line 18, through p. 13, line 25; p. 25, line 22, through p. 26, line 10).

In denying the motion to recuse, the Judge also asserted that even when V.T. was born, “the court never immediately ordered this case into termination of parental rights, and I think that above all demonstrates that the court - - that [trial counsel] has not proven or justified that Motion to Recuse. . . . .” (T.p. 24, lines 15-19).  However, V.T.’s case was set for termination less than three (3) weeks after the mediation took place (R.p. 89, 111), at the first hearing on the merits. 

“A party has a right to be tried before a judge whose impartiality cannot reasonably be questioned.” State v. Fie, 320 N.C. 626, 627, 359 S.E.2d 774, 775 (1987).  

The burden is upon the party moving for disqualification to demonstrate objectively that grounds for disqualification actually exist. Such a showing must consist of substantial evidence that there exists such a personal bias, prejudice or interest on the part of the judge that he would be unable to rule impartially. 

Id.
To determine if trial counsel met her burden of proof, Undersigned Counsel would respectfully direct this Honorable Court’s attention to the trial court’s comments and judgment, which fill the last nearly fifteen (15) pages of the transcript (T.p. 141, line 24, through p. 155, line 24).  Throughout those pages, the court delivered a diatribe on Ms. T’s relationships, her housing, her employment, and her family, specifically stating that they misled the court (T.p. 150, line 1, through p. 152, line 3.)  It matches, remarkably closely, the exact issues raised by trial counsel in arguing her motion for recusal and clearly demonstrates bias.

 
Canon 3 of The Code of Judicial Conduct requires a judge to “perform the duties of the judge’s office impartially and diligently.”  Pursuant to subsection C. (1), 

 On motion of any party, a judge should disqualify himself/herself in a proceeding in which the judge’s impartiality may reasonably be questioned, including but not limited to instances where: (a) The judge has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceedings;

Code of Judicial Conduct Canon 3(C)(1)(a), 2006.  

Further, conduct which is prejudicial to the administration of justice has been defined as “conduct which a judge undertakes in good faith but which nevertheless would appear to an objective observer to be not only unjudicial conduct but conduct prejudicial to public esteem for the judicial office.” In re Edens, 290 N.C. 299, 306, 226 S.E.2d 5, 9 (1976), (other citations omitted). 

In In re Faircloth, 153 NC App 565,571 S.E.2d 65 (2002) this Court rejected an argument that a trial court judge should recuse himself merely because he had heard earlier proceedings in the same matter.  That was not the case here.  Trial counsel was not asserting that merely because Judge Trosch had presided over earlier hearings that he should recuse himself for the TPR hearing.  Instead, she directly quoted statements he had made, prior to the TPR hearing, and expressed concern that he would base his termination decision on determinations and assumptions which he had already made.  That he did so was born out by his remarks at the end of the hearing.

Finally, Ms. Markey, trial counsel for Natasha T., was nearing retirement after a dedicated career which included ethical representation of parents for many years.  She was a well-respected member of the Bar.  She was not treated by the trial court with the respect to which she was entitled.  “A judge should be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with whom the judge deals . . . ”  Canon 3(A)(3).  Judge Trosch was neither patient, dignified, nor courteous to Ms. Markey, Ms. T., or witnesses Kay Cranor or Pat Sherman (T.p. 150, line 25, through p. 153, line 25).  For these and all the above cited reasons, the trial court should be reversed, and the case remanded for a new hearing.

IV.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED BECAUSE IT TERMINATED THE MOTHER'S PARENTAL RIGHTS, WHEN THERE WAS INSUFFICIENT  CLEAR, COGENT, AND CONVINCING EVIDENCE TO SUPPORT THE FINDINGS, THE FINDINGS DO NOT SUPPORT THE CONCLUSIONS, AND THE WRITTEN AND ORAL ORDERS DO NOT SPECIFY WHETHER THE MOTHER’S RIGHTS WERE TERMINATED PURSUANT TO 7B-1111(a)(1) OR (2), BUT THE FINDINGS AND CONCLUSIONS ARE INSUFFICIENT TO SUPPORT EITHER.


ASSIGNMENTS OF ERROR NO’s 1-3, 6-27, 29, 31,32,34,35,37,38; 

R p. 174-8.  No’s 44-46, Amendment.

Respondent-parents have a statutorily created, and constitutionally protected, right to appeal termination of their parental rights, N.C.G.S. §§ 7B-100(2003), 1113(2003).  Such right to appeal necessarily includes the right to meaningful appellate review, In re J.S., 165 N.C. App. 509, 511, 598 S.E.2d 658, 660 (2004)(quoting Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982), and holding that findings of fact must be “sufficiently specific to enable an appellate court to review the decision and test the correctness of the judgment.”).  In the case at Bar, meaningful appellate review - - and Undersigned’s Counsel’s ethical obligation to provide zealous representation - - have been hindered by the failure of the trial court to state clearly and unequivocally, upon what the grounds it terminated Respondent-mother’s parental rights.  

Neither in entering its written order, nor in rendering its oral order, did the trial court make it clear upon what grounds it was terminating the Respondent-mother’s rights.  The court’s “comments and judgment” occupies approximately the last fifteen (15) pages of the transcript (T.p. 3, line 5;  pp. 141-156).  At one point during its “comments and judgment” the trial court referred briefly to N.C.G.S. § 7B-1111(a)(2), quoted some language from the statute, and then stated, “I defy anybody in this courtroom to tell me how anything’s changed from the time the kids came into custody.”  (T.p. 154, lines 6-8).  The trial court made no findings regarding the issue of willfulness, in either its oral or written order (R.p. 159-163).  A finding/conclusion that the Respondent’s behavior was willful is essential to sustain termination upon this ground.  In re: J.S.L., G.T.L., and T.L.L., ____ N.C. App. ___, ___ S.E.2d ___ (COA05-768, filed 18 April 2006), 2006 N.C. App. LEXIS 883.  Therefore, the trial court failed to make sufficient findings or conclusions to support termination under N.C.G.S. § 7B-1111(a)(2).

The written order did not specifically state that Ms. T. had neglected her children, but instead contained a finding that all three parents - - including the two (2) fathers who did not show up for the hearing and never worked a case plan at all - - had neglected the juveniles within the meaning of N.C.G.S. § 7B-101(15), and that their rights were terminated pursuant to N.C.G.S. § 7B-1111(a), but did not specify which one of the nine (9) grounds (R.p. 162).  The findings do not support a legal 

conclusion that the mother was neglecting the children at the time of the hearing, which is necessary to sustain termination pursuant to N.C.G.S. § 7B-1111(a)(1), In re Ballard, 311 N.C. 708, 306 S.E.2d 150 (1984).  The trial court’s failure to state clearly and unequivocally the ground upon which Ms. T’s rights were terminated, results in a denial of her right to fundamental fairness and due process because of the difficulty - - near impossibility - - in defending Ms. T.’s rights in this appeal.  

[I]n order to prevail in a termination of parental rights proceeding, the petitioner must: (1) allege and prove all facts and circumstances supporting the termination of the parent's rights; and (2) demonstrate that all proven facts and circumstances amount to clear, cogent, and convincing evidence that the termination of such rights is warranted.

In re: J.S.L., G.T.L., and T.L.L.,  2006 N.C. App. LEXIS 883, at *17, quoting, In re 

Baker, 158 N.C. App. 491, 492, 581 S.E.2d 144, 145 (2003).  The trial court failed to do so, and should be reversed.  
While we recognize that the trial court is perhaps in the best position to evaluate the evidence in these very sensitive cases and are mindful of the need for permanency for young children; we believe that the law requires compelling evidence to terminate parental rights. The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of potential risk of harm to the child or their well being. This Court would not hesitate to support the drastic judicial remedy of termination of parental rights if it was clear from the record that grounds exist to do so. This record fails to support such grounds.

In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).  Just as in the Nesbitt case, the record herein fails to show that grounds - - pursuant to either  §§ 7B-1111(a)(1) or (2) - - exist to support that “the drastic judicial remedy of termination of parental rights,” id., is appropriate in this case.  The mother had completed virtually all elements of her case plan.  The trial court, however, disregarded all of Natasha T’s accomplishments, and focused its attention primarily on whether or not she was involved in a relationship with a man at the time of the TPR hearing (T.p. 141, line 24, through p. 155, line 20).  The trial court’s opinion - - carried, not to an extreme, but to its logical conclusion - - meant that Natasha T. could never get her children back unless she had no relationship with and got no assistance from her family; never went on a date; maintained the same job, (even if she had an opportunity at a better one;) never moved, (even if she had an opportunity to secure a nicer home;) and never had another health-related emergency.  In other words, the trial court was totally unrealistic and grossly unfair.

When a child has been in placement outside the home for a significant period of time, termination of parental rights  - -  on a ground of neglect - - cannot be based solely on the circumstances which existed at the time of removal.  Instead, the Petitioner must prove by clear, cogent, and convincing evidence that neglect exists at the time of the hearing, and the trial court must consider evidence of changed conditions.  In re Ballard, 311 N.C. 708, 306 S.E.2d 150 (1984);  In re White, 81 N.C. App. 82, 344 S.E.2d 470 (1986).  In the case sub judice, the Petitioner failed to carry its burden of proving that the mother was neglecting the children at the time of the TPR hearing, and the trial court failed to consider changed conditions.  Additionally, the “conduct at issue” at the time of the hearing did not rise to the level which  "constituted either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile," In re: Stumbo, 357 N.C. 279, 283-4, 582 S.E.2d 255, 258-9 (2003).
As stated above, if the ground is § 7B-1111(a)(2), then the Petitioner carries the burden of proving that the parent’s actions were willful, and that she failed to make reasonable progress under the circumstances, in correcting the conditions which led to removal.  The Petitioner failed to prove the necessary elements.

Prior to the hearings at which the court ordered DSS to cease reunification, the mother had already substantially complied with all the elements of her case plan.  Her case plan had included all of the following:  attend parenting classes; get a substance abuse assessment; get a domestic violence assessment and treatment if recommended by the Women’s Commission; secure an appropriate place to live; finish her GED, and maintain steady employment (R.p. 11, 65-66; T.p. 79, lines 15-25).  She also needed to visit regularly with her children, (T.p. 80, line 23, through p. 81, line 5), take random drug tests (T.p. 81, lines 6-14), and pay child support (R.p. 65-66; T.p. 82, lines 9-12).

She was assessed by the Women’s Commission, and found not to need substance abuse treatment, mental health treatment, or domestic violence counseling (R.p. 21-22;  T.p. 79, line 25 through p. 80, line 5).  She finished her parenting classes,  finished her GED, and secured both housing and employment (R.p. 65-66; T.p. 80, lines 6-13; p. 82, lines 13-16).  She only missed one visit with her children (T.p. 80, line 23, through p. 81, line 5; T.p. 51, lines 5-17).  Her drug tests were all negative (T.p. 81, lines 6-14), and she paid child support as ordered (R.p. 63, 66, 152-155;  T.p. 82, lines 9-12).  She also had a parenting capacity evaluation as ordered, and attended individual and family therapy (R.p. 53; T.p. 82, line 17, through p. 83, line 22).  Her therapist reported to the court that Natasha had successfully completed the goals of her therapy (R.p. 61).


Petitioner/DSS was allowed to cease efforts to reunify Ms. T. with her son, A.T., on 19 July 2004 (R.p. 96).  Two days later, at the initial Adjudication/ Disposition hearing, Petitioner/DSS was allowed to cease reunification efforts with Ms. T. and her 3-month-old baby daughter, V.T. (R.p. 69, 111, 114).  The trial court justified its decision to cease reunification by ignoring the goals the mother had accomplished, and by focusing on the issue that, at the time of those hearings, the mother was not attending counseling, and was temporarily unemployed because of severe medical problems (R. 94-95, 113).  Her medical problems resulted from an acute infection, a 5” open wound in her abdomen, at the site of her c-section incision, (following the birth of V.T.) and she was required for a significant period of time to be hooked up to tubes, medical machinery including a pump and a drainage box, to resolve the infection (T.p. 84, line 21, through p. 85, line 6;  p. 98, line 10, through p. 99, line 20;  T.p. 48, line 25, through p. 51, line 4; T.p. 117, line 17, through p. 118, line 2).

For the same reason, she was briefly unable to pay for her own housing, and was living in housing paid for by her parents (R.p. 104, 113).  That she was needing assistance from her family temporarily was considered by the court to be evidence that she was incapable of being a good parent, even though Natasha T. was only 22 years old (R.p. 25), and temporarily medically disabled.  Both her inability to work and her difficulty paying rent were temporary problems.  Prior to that time, her housing and employment and progress in therapy were sufficient, because the court had returned A.T. to her physical custody (R.p. 87).  There was no evidence to support “Finding of Fact” no. 14, that she had never paid rent from her own earnings;  there was evidence that DSS had paid her rent once, and that her parents had helped her a little.  


 By the time of the TPR hearing, Petitioner-DSS had no evidence of events which transpired in the mother’s life after it ceased reunification nearly a year before, when her visits with her children stopped.  Natasha T. was specifically told to stop calling the agency (T.p. 64, line 22, through p. 65, line 5).  Petitioner, in fact, treated Natasha T. as if her rights already had been terminated during the year between the cease reunification order and termination.  Thus, at the time of the hearing, it had no knowledge of the efforts Natasha T. had continued to make after DSS ceased its efforts, which would be required if the ground was neglect.


At the TPR hearing, two (2) witnesses testified on behalf of the Petitioner.  One testified that she had had no contact with the mother since she became involved in the case (T.p. 71, lines 19-21) and the rest of her testimony concerned the best interests of the children, said testimony having been given during the Adjudication phase of the hearing (T.p. 70, line 1, through p. 72, line 12).  No dispositional phase was held (T.p. 155, lines 6-22).

The other witness, a social worker, also testified that she had had no contact with the Respondent-mother since July of 2004, essentially a full year before the termination hearing (T.p. 38, lines 6-15).  But she had not taken the case until May of 2004 (T.p. 27, lines 14-17).  She testified that she only worked with the mother briefly, during May and June of the previous year (T.p. 32, lines 16-17) and that during that time, she did not believe that the mother was employed (T.p. 29, lines 7-16).  She was unable to testify as to any progress the mother made after that, because she had not worked with the mother during the following months leading up to the termination hearing.

The social worker also testified regarding the therapy issue.  Natasha T. apparently told the social worker that she no longer needed therapy, and that she was no longer making progress in therapy (T.p. 30, lines 16-23).  According to the social worker, Ms. T. reported that she had completed therapy, but the social worker testified that that was an inaccurate statement (T.p. 33, line 18, through p. 34, line 3).  However, under cross examination, she conceded that she had received the report from the therapist in which the therapist reported that Natasha had made progress (T.p. 46, lines 4-9; R.p. 61).

Under cross, she also conceded that she believed that Natasha T. had maintained contact with other social workers at DSS (T.p. 53, lines 13-33).  The social worker also testified that Ms. T. suffered from complications after the birth of V.T., (T.p. 49, line 3, through p. 51, line 4,) but that she did not miss any of the visits she was allowed to have with her children (T.p. 51, lines 5-17).  She conceded that Ms. T. finished her GED, and completed her parenting classes, (T.p. 52, line 1).  


The Respondent-mother was not called to testify by the Petitioner, but testified on her own behalf.  She testified that at the time of the TPR hearing that she was employed, (T.p. 75, lines 9-22,) and was attending Community College, working on a degree to be a medical lab technician (T.p. 75, line 23 through p. 76, line 12).  She further testified that she was independently maintaining her own apartment, without 

assistance from her mother, as the court had ordered (T.p. 87, lines 1-19).

Regarding therapy, the Respondent-mother clarified that she believed that although she had made progress, she had reached the point in her therapy where she was no longer making progress with that particular therapist (T.p. 83, line 7-22;  p. 96, line 25, through p. 97, line 25).  On 12 April 2004, the therapist herself had reported to the court and asserted that Ms. T. had completed the goals of the therapy (R.p. 61).  It was reasonable, therefore, for Natasha to believe that she had successfully completed therapy.  She was astonished to see the letter that the therapist wrote three months later, retracting her previous assertion (T.p. 83, lines 20-22).  In that letter, the therapist attacked her own patient/client rather brutally and unprofessionally, apparently because she learned that Natasha had not revealed her pregnancy to her (R.p. 91-93).

Pat Sherman was also called to testify on behalf of the Respondent-mother.  She was the social worker for most of life of this case, (T.p. 111, line 16, through p. 112, line 7).  She testified that Natasha had completed the majority of her case plan goals (T.p. 112, line 15, through p. 113, line 6).  She testified that Natasha had been very cooperative, (T.p. 114, lines 9-14)  and that Natasha had been honest with her, except on the issue of not revealing her pregnancy with V.T. (T.p. 22-24).  She said that the visits between Natasha and her children had been appropriate (T.p. 116, lines 5-11) and that she had “always” maintained contact (T.p. 117, lines 3-4).  She 

maintained an adequately clean home (T.p. 117, lines 5-16).  She also testified that Natasha’s reliance on her family was not unreasonable (T.p. 118, lines 13-19). 


In rendering its decision, the trial court discounted Ms. Sherman’s testimony, and Natasha’s testimony, and asserted that Ms. T. was in the same position she was in when the case started (T.p. 145, lines 6-7).  The court asserted that she failed to prove that that she was self-sufficient as to her housing, (T.p. 147, lines 14-16,) impermissively shifting the burden of proof from the Petitioner to the Respondent, N.C.G.S. 7B-1109(f)(2003).  The trial court asserted that it was unable to make any findings regarding her employment because the testimony was unclear (T.p. 148, lines 15-17). 


The trial court focused extensively on what it referred to as Natasha’s  “short lived” relationships with men (142, line 22, through p. 145, line 13).  However, there was no evidence that Ms. T. had been involved with more than one man after the birth of V.T. (T.p. 93, line 8, through p. 94, line 4).  She had a male roommate at the time of the hearing, but there was no evidence that he was anything other than a roommate (T.p. 93, lines 4-7;  p. 94, lines 5-10), and the Petitioner failed to produce evidence that their relationship was anything other than that of roommates, thus the trial court could not properly infer that there was.


The trial court’s assertion that nothing had changed was simply incorrect.  Many of the written findings are likewise incorrect.  Finding of fact no. 5 is based on an incident which occurred in 2002, three years before the termination hearing, and the judge’s statement that Natasha T. “pled guilty to a criminal offense, [and] abused her children. . .”  (T.p. 143, lines 1-6) was simply incorrect.  Natasha T. did not plead guilty, and there was no evidence that she did, nor was there any evidence that she abused her children, nor did she receive a sixty-two day sentence.  She was advised by her attorney to plead no contest, so that she could be released from jail based on the time she had already served, and return to her children (R.p. 26-7; T.p. 78, lines 17-23).  More than half of her jail time was based on her inability to pay the bail bondsman (R.p. 57).  


Regarding Findings no’s 7-9:  as stated in detail above, the Respondent-mother completed all of the requirements of the case plan which were set forth in Finding no. 7 (see supra at p. 9, 32-34 ).  Finding no. 8 refers to a parenting capacity evaluation which was performed two (2) years before the TPR hearing, and its author did not testify at the hearing.  When Mr. Nunez addressed DSS’s specific question regarding Natasha’s prognosis, he stated that it was “guarded due to her past behavior . . . . if she does not maintain her current gains ” (R.p. 48-9).  His report also stated that she had made progress, at the time of the evaluation (R.p. 47).  Pat Sherman, the social worker who had been involved with the case the longest, thought Natasha had made significant progress (T.p. 112, line 2, through p. 118, line 24).  Natasha’s mother, Kay Cranor, also thought she had changed (T.p. 127, lines 2-13). It must also be noted that in his report, Mr. Nunez observed her interactions with her children to be appropriate (42-44) and that, most importantly, “it is not recommended that the boys lose contact with any of the adults,”  which included Natasha and her mother (R.p. 49).  


The law does not - - and should not - - require a parent to be either a nun or a saint.  Natasha T. was in her early 20’s during the pendency of this action (R.p. 25).  Neither the court nor any of the professionals involved in this case should have been astonished that she had boyfriends.  In North Carolina approximately 35% of children are born from non-marital relationships, and the number is on the rise (See Appendix, at 2).  While there was some evidence that Natasha T. had had men in her life, there was no evidence that those men presented any kind of threat to her children, or that they were “bad men,” or that she had made bad choices.  Hollywood and the popular news sources are littered with serial relationships, marriages which don’t last, and non-marital children.  Simply because Natasha T’s marriage does not appear to have lasted, and that her roommate is male does not make her a bad person or a bad parent.  Had Petitioner wanted to, it could have subpoenaed either her roommate, or husband, from whom she was estranged, and ascertained their characters, but it failed to do so. It could then assume the worst when it had no evidence upon which to base its assumptions.


Undersigned counsel prays that this court will additionally consider the following:  the United States Supreme Court has held that the Constitution, and specifically the Bill of Rights, guarantees its citizens various freedoms, including the  freedom of assembly, and has further held that those specific guarantees create zones of privacy into which the government may not intrude.  Griswold v. Connecticut, 381 U.S. 479, 483(1965).  Undersigned respectfully requests that, in considering this case, this Honorable Court consider whether the fact that a parent’s children are in government custody makes it either necessary or proper or healthy for those in control to put that parent’s entire life under a microscope into which all parties may peer unfettered and without restriction.  Is a parent with a child in government custody entitled to no ‘zone of privacy’ at all?


In it’s final ‘bargain’ with Ms. T., and her last hope of getting her children back, the Department made Ms. T. agree - - in an ostensibly mediated agreement - - that she would “keep the social worker informed of any changes in her situation, including pregnancy, health issues or relationship issues.”  (R.p. 88).  Did that mean that Ms. T. had to report to a social worker anytime she had coffee with a friend?  went to the movies with an acquaintance?  had dinner with a member of the opposite gender?  used a contraceptive device - - or chose not to?  suffered from menstrual cramps?  took an aspirin?  Aside from the question of constitutionality, is this even an appropriate or necessary use of a social worker’s time?  of taxpayers’ funds?


Not unrelated is the issue that Natasha T. was required to sign releases so that social workers and any other parties to the case could have access to her treatment and therapy records (R.p. 13, 88).  Not only were her relationships and her health open for inspection, but she could not even have a zone of privacy in which to establish a therapeutic relationship.  The US Supreme Court has considered the psychotherapist-patient privilege and has concluded that,

Effective psychotherapy. . . depends upon an atmosphere of confidence and trust in which the patient is willing to make a frank and complete disclosure of facts, emotions, memories, and fears. . . . . For this reason, the mere possibility of disclosure may impede development  of the confidential relationship necessary for successful treatment.

Jaffee v. Redmond, 518 U.S. 1, 10 (1996).  The Court further warned that statutes which permit judges to decide when to waive the privilege “eviscerate the effectiveness of the privilege resulting in “little better than no privilege at all.” Id., at 17.  How could Natasha T ever hope to establish a productive therapeutic relationship when whatever she said was subject to exposure?  How reasonable was it for the court to expect her to make progress in therapy under these circumstances?


Finally, returning to the evaluation prepared by Mr. Nunez:  he said that for Natasha T. to “maintain an appropriate lifestyle”  she would need “considerable support and guidance,” (R.p. 48).  From what source was she to have derived this “support and guidance?”  The trial court did not want her to get any assistance or advice from her family (R.p. 113; T.p. 149, line 19, through p. 152, line 3).  She was not to have any relationships without prior approval from DSS.  She was not allowed to have a private relationship with her therapist who, at one point in time said that she had “successfully met the goals” of her therapy, but later turned against her in an appalling way (R.p. 91-3).  What is Ms. T. to learn from all this?  That she should not trust anyone:  not her family, not her friends, not her therapist, and certainly neither social workers nor the court system.  And she certainly should not have worked her case plan quickly, because that constituted going for “the quick fix,” (R.p. 51;  T.p. 153, lines 12-14) even though ASFA, 42 USC §620, et seq., has mandated that 

parents who don’t fix things quickly lose their children forever.


Ms. T. was a young woman who did not make the best choices when she was 

younger.  But she completed virtually everything in her case plan, and much of the evidence presented at the hearing indicated that she had made significant progress. Was she perfect?  No.  Should the government remove the children from all parents who, in their early 20’s, make a bad decision or choice?  Obviously not.  Ms. T does not need to be perfect.  Has she become an adequate parent?  based on the evidence presented at the hearing, probably so.  

The fundamental liberty interest of natural parents in the care, 

custody, and management of their children does not evaporate simply because they have not been model parents or have lost temporary custody of their children to the State.

Santosky v. Kramer, 455 U.S. 745, 753(1982).  Ms. T. may not have been a model parent, but her actions did not rise to the level to justify severing forever her relationship with her children.


Petitioner did not prove by clear, cogent, and convincing evidence that Ms. T. willfully failed to make progress correcting the problems which led to removal.  Petitioner also failed to prove that she was neglecting her children at the time of the hearing.  For those and all the above cited reasons, the trial court should be reversed.

V.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED BECAUSE IT WAS NOT IN THE BEST INTERESTS OF THE CHILDREN FOR THE MOTHER’S RIGHTS TO BE TERMINATED.


ASSIGNMENTS OF ERROR NO’s 30,39, R.p. 177-178.
As stated above, supra at pp. 19, 36, it was not in the best interests of the children for the mother’s rights to be terminated.  The trial court abused its discretion in ignoring the advice of Mr. Nunez, after stating that it had “found him to be extremely insightful and help (sic.) for the court.” (T.p. 124, lines 1-2).  Mr. Nunez emphatically recommended that the children not “lose contact with any of the adults” (R.p. 49).  By stopping visitation, and terminating the mother’s rights a year later, the trial court failed to act in the best interests of the children, and abused its discretion.  It further abused its discretion by exercising it during the adjudicatory phase of the hearing.  Finally, abuse of discretion can be found where the findings and conclusions are not supported by clear, cogent, and convincing evidence, In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004).  The trial court should be reversed.  

CONCLUSION 

The Court of Appeals should vacate the trial court’s order terminating the parental rights of the respondent-mother
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