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QUESTIONS PRESENTED

I. SHOULD THE ADJUDICATION OF ABUSE AND NEGLECT BE REVERSED ON THE GROUND THE TRIAL COURT’S FINDINGS OF FACT ARE NOT SUPPORTED BY COMPETENT EVIDENCE? 
II. ASSUMING THE FINDINGS ARE SUPPORTED BY COMPETENT EVIDENCE, SHOULD THE ADJUDICATION BE REVERSED ON THE GROUND THE FINDINGS DO NOT SUPPORT THE TRIAL COURT’S CONCLUSIONS OF LAW?
III. SHOULD THE DISPOSITIONAL AWARD OF CUSTODY TO THE JUVENILE’S FATHER BE REVERSED ON THE GROUND THE TRIAL COURT’S FINDINGS OF FACT ARE NOT SUPPORTED BY COMPETENT EVIDENCE?
IV. ASSUMING THE FINDINGS ARE SUPPORTED BY COMPETENT EVIDENCE, SHOULD THE DISPOSITION BE REVERSED ON THE GROUND THE FINDINGS ARE NOT SUFFICIENT TO SUPPORT THE TRIAL COURT’S CONCLUSION THAT CUSTODY WITH THE FATHER IS IN THE BEST INTERESTS OF THE JUVENILE?
V. DID THE TRIAL COURT ERR IN DECREEING ITS ORDER RESOLVED ANY PENDING CLAIM FOR CUSTODY? 

VI. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY NOT TIMELY ENTERING ITS ORDER?   
VII. SHOULD THE ADJUDICATION BE REVERSED BECAUSE NO SUBSEQUENT HEARING WAS HELD TO DETERMINE AND EXPLAIN THE REASON FOR THE DELAY IN ENTRY OF THE ORDER?
STATEMENT OF THE CASE


 On 2 February 2006, the Vance County Department of Social Services (hereinafter “DSS”) filed a petition alleging T.H.T. (hereinafter “the juvenile”) abused and neglected.  After hearing evidence, the trial court orally rendered its decision on 26 July 2006 to adjudicate T.H.T. abused and neglected.  The trial court proceeded immediately to disposition and ordered the juvenile placed in the legal and physical custody of her father (hereinafter “the juvenile’s father”) with visitation awarded to Respondent on a schedule set by the trial court.  (R p 15)  The court entered its written order on 3 November 2006.  (R p 15)   From this Order, Respondent, through her trial attorney, filed Notice of Appeal on 15 November 2006.  (R p 21)  Respondent filed an Amended Notice of Appeal on 29 December 2006.  (R p 28)  

GROUNDS FOR APPELLATE REVIEW

Respondent’s grounds for appellate review of the trial court’s orders are pursuant to N.C.G.S. §7A-27(c) (2006) and N.C.G.S. §7B-1001(a)(3) and (4) (2006).
STATEMENT OF THE FACTS
Respondent is the mother of juvenile who is the subject of this case.  At the time of the proceedings described herein, Respondent was a Dean’s List student at Vance-Granville Community College and had been accepted for admission to North Carolina State University.  (T p 248)  At the time of the proceedings the juvenile was sixteen months old.  (T p 246)  At the time of the relevant events described herein, Respondent and the juvenile’s father shared custody of the juvenile on the following schedule by agreement: Respondent had physical custody of the juvenile on Wednesday through Thursday and every other Saturday and Sunday.  (T p 250)  

On Wednesday, 12 October 2005, Respondent picked up the juvenile from the home of the juvenile’s paternal great-grandmother. (T p 251)  The following day, Thursday, 13 October 2005, the juvenile was in the care of Respondent’s mother, Connie Wade (hereinafter “maternal grandmother”), who also cared for Respondent’s other child, E., and a niece and nephew.  (R p 253)  On Friday, 14 October 2005, the juvenile was in day care all day. (R p 253)  When Respondent picked the juvenile up from day care Friday evening, she noticed a red area on the juvenile’s neck and a scratch above the juvenile’s eye. (T pp 24, 264-65)  On Saturday, 15 October 2005, Respondent took the juvenile and E., Respondent’s other child, with her to Raleigh to visit Brian Goddard (hereinafter “Goddard”), a friend who was in the process of moving.  Respondent testified she noticed a bruise on the juvenile’s face on the morning of Sunday, 16 October 2005.  (T p 259-60)  The juvenile’s maternal grandmother also saw the juvenile on Sunday morning and testified although she noticed the scratch and bruise, she did not think the injuries warranted medical attention.  (T p 366)  Respondent called the juvenile’s father Sunday morning to tell him about the bruise before delivering the juvenile back to the home of her paternal great-grandmother.  (T p 260)
The juvenile’s father testified he arrived at the great-grandmother’s home on Sunday at about 1:00 p.m.  (T p 93)  He testified he noticed bruising and swelling on the juvenile’s face when he arrived.  (T p 54)  He made phone calls to the magistrate’s office and to 9-1-1, took the child to the magistrate’s office to see a law enforcement officer, and then took the juvenile to Granville County Medical Center (hereinafter “Granville”). (T pp 58-59)
The juvenile was admitted at Granville at approximately 4:00 p.m. on Sunday, 17 October 2005, and initially evaluated shortly thereafter.  (Petitioner’s Exhibit 1)  The juvenile was then referred to Duke Medical Center (hereinafter “Duke”) for evaluation and consultation.  Dr. Karen St. Claire, the pediatrician who performed the consultation at Duke, testified to the extent of the juvenile’s injuries, based on medical records from Granville and her own examination of the juvenile.  She testified the juvenile had a scratch and bruise above her right eye, some swelling on the left-side of her face, a red mark on her neck, a bruise on her left arm, and a small fracture on the left side of her skull.  (T p 17)  Dr. St. Claire opined the child’s various injuries were caused by four or five different types of contact but could say definitely when any of those contacts occurred.    (T p 23)  Dr. St. Claire testified repeatedly that she could not accurately date any of the juvenile’s injuries beyond an estimation that they occurred “hours to a couple of days” before the child was examined.  Dr. St. Claire further testified that, while none of the explanations provided by Respondent or the juvenile’s father were consistent with the juvenile’s skull fracture, Respondent’s explanations could have explained the scratch and bruising.  (T pp 28-29)  

At the hearing DSS produced written statements from Respondent and Goddard detailing the events of Friday evening, 14 October 2005 and Saturday, 15 October 2005.  Trial counsel initially objected to the admission of Respondent’s statement (R pp 136-145), but then withdrew the objection and the statement was readmitted. (T pp 215-16)  According to the statements, Respondent drove the juvenile and E. (hereinafter “the children”) to Raleigh on Saturday to visit Goddard.  Respondent and Goddard placed the children and their car seats in the cab of Goddard’s four-door truck.  (Petitioner’s Exhibits 6, 8; T pp 378, 401)  In his written statement, Goddard stated there were no boxes placed in the cab of the truck, only sheets and blankets.  (P’s Exhibit 8)  At the hearing, however, Goddard testified he placed a box of dishes in the truck cab where the children were seated.  Goddard testified the juvenile was seated in a car seat behind the passenger seat facing the rear of the truck.  (T p 426)  He testified there was a stack of sheets and towels to the juvenile’s right and a box of dishes atop the stack.  (T p 378)  At one point during the move, while the children were in their car seats in the cab, Goddard noticed the box had fallen, and he placed it in the bed of the truck.  (T p 378)  He testified Respondent was not near the truck when he moved the box.  (T p 378)  Goddard further testified the children were never left alone in the truck for very long, as he and Respondent were coming in and out of the house.  (T p 379)  Respondent testified that at some point during their visit with Goddard, Respondent left the juvenile in the truck with Goddard while Respondent went inside Goddard’s apartment with E. to change her.  (T p 257)  

The juvenile was discharged from the hospital on 19 October 2005 and placed with her paternal grandparents.  (Petitioner’s Exhibit 3)  In December, DSS changed the placement to the father.  (T pp 148, 534)  

DSS filed a petition on 2 February 2006 alleging the juvenile was (i) an abused juvenile, in that Respondent and the juvenile’s father inflicted or allowed to inflicted on the juvenile a serious physical injury by other than accidental means, and created or allowed to be created a substantial risk of serious physical injury to the juvenile by other than accidental means; and (ii) a neglected juvenile, in that the juvenile did not receive proper care, supervision, or discipline from Respondent or the juvenile’s father and was not provided necessary medical care.  (R pp 4-6)  The petition further alleged the juvenile suffered a traumatic head injury that required medical attention; that said injury occurred between 12 October 2005 and 16 October 2005, when the juvenile was in the care and supervision of Respondent; that the juvenile further suffered swelling and bruises; and that Respondent knew or had reasons to know the juvenile was injured and failed to seek appropriate medical attention.  DSS requested, inter alia, the Court adjudicate the juvenile abused and neglected and award legal custody of the juvenile to DSS for placement with the paternal grandparents.  (R p 5)  At the time of the hearing on the petition, the juvenile was with the father, and DSS had not sought or been awarded legal custody of the juvenile.  (T p 146)  
Hearings on the DSS petition were held in April, May, and July 2006.  On 26 July 2006, the trial court adjudicated the juvenile abused on the ground Respondent created or allowed to be created a substantial risk of serious physical injury, and neglected on the ground Respondent failed to provide proper care or supervision.  (R pp 12-15)  The trial court dismissed the allegations against the juvenile’s father.  

At the disposition portion of the proceedings, DSS requested the trial court grant custody to the juvenile’s father and convert the matter to a civil custody order under N.C.G.S. 7B-911 (App. at A1).  (T pp 535, 537)  The trial court orally rendered its disposition that custody of the juvenile be awarded to the juvenile’s father, with unsupervised visitation with Respondent.  In its written order, entered 3 November 2006, the trial court decreed the order resolved the pending civil claim for custody, that pending claim being a complaint for custody filed by the juvenile’s father on 8 November 2005.  (R p 17ff)  The trial court ordered a separate civil order containing the same provisions of the 3 November 2006 order be prepared and filed in the existing civil action.  As of the date of the filing of this brief, no civil order has been entered.  

STANDARD OF REVIEW

Proceedings on a petition alleging abuse or neglect of a juvenile are conducted in two stages: adjudication and disposition.  See N.C.G.S. § 7B-807, -901.  “The allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.” N.C.G.S.  § 7B-805 (2005). The role of this Court in reviewing an initial adjudication of abuse and/or neglect is to determine “(1) whether the findings of fact are supported by 'clear and convincing evidence,' and (2) whether the legal conclusions are supported by the findings of fact[.]” In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000) (internal citation omitted).  At the dispositional phase, the trial court must determine which dispositional alternative is in the best interests of the juvenile.  N.C.G.S. § 7B-903 (2006).  The determination of the best interests of a juvenile is a conclusion of law that must be supported by findings of fact.  See In re H.S.F., ___ N.C. App. ___, ___, 628 S.E.2d 416, 421-23 (filed 18 April 2006).  

ARGUMENT
I. THE ADJUDICATION OF T.H.T. AS ABUSED AND NEGLECTED SHOULD BE REVERSED BECAUSE THE TRIAL COURT’S FINDINGS OF FACT ARE NOT SUPPORTED BY COMPETENT EVIDENCE.  

Assignments of error 2-8, 19-22 (R pp 32-35) 

Our General Statutes define an abused juvenile as one whose parent, guardian, custodian, or caretaker, inter alia, “creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means.”  N.C.G.S.  § 7B-101(1) (2006). A neglected juvenile is one who, inter alia, “does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker” or “is not provided necessary medical care.”  N.C.G.S.  § 7B-101(15) (2006).  


In the present case, the trial court concluded the juvenile was an abused juvenile in that Respondent created or allowed to be created a substantial risk of serious physical injury by other than accidental means, and concluded the juvenile was a neglected juvenile in that Respondent did not provide proper care or supervision.  In support of these conclusions the trial court made the following findings: 

5. The physical examination of the juvenile at Duke Medical Center revealed that she was suffering from a scratch and bruise above her right eye, some left-sided, facial swelling, a left-neck bruise, a left arm bruise, a mild diaper rash from previous instances of diarrhea, and a left parietal skull fracture.

6.  That the juvenile received further physical examination by Dr. St. Clair in a Medical Evaluation for Abuse and Neglect; and that said examination in addition to other information gathered by Dr. St. Clair revealed that the juvenile’s skull fracture was a depression fracture caused by non-accidental trauma.

7. That . . . the injury “had come to her” by at least two different means of contact according to Dr. St. Clair’s testimony herein. 

8. That the Court finds based upon Dr. St. Clair’s testimony that the two means of contact consisted of a forceful pressing or squeezing which caused the injury to the juvenile’s arm and at least four or five forceful impacts to the skull . . . .

9.  That none of the several explanations of [Respondent] were consistent with the injuries observed.

10.  The Court finds that between October 15, 2005 and October 16, 2005, while in the physical custody of [Respondent], the juvenile suffered the aforementioned physical injuries by non-accidental means. 

11. That [Respondent] at all relevant times herein failed to properly monitor and supervise the juvenile; and that [Respondent] created or allowed to be created a substantial risk of serious physical injury.  

(R p 13)  Respondent respectfully contends the trial court’s findings of fact are not supported by competent evidence, as follows. 
 

The trial court’s finding no. 7 is not supported by competent evidence in that the finding seems to identify the juvenile’s skull fracture, addressed in finding no. 6, as the injury that, according to Dr. St. Claire’s testimony, had “come to her by at least two different means of contact.”  Dr. St. Claire actually testified, however, the juvenile’s facial scratch and bruise, and not her fracture, were probably caused by two different means of contacting the skin.  (T p 23 lines 4-13)  Finding no. 8, that the juvenile suffered “at least four or five forceful impacts to the skull,” is not supported by competent evidence, in that Dr. St. Claire did not testify the juvenile suffered four or five impacts to her skull, but rather testified that all of the juvenile’s injuries together were likely caused by four or five different contacts.  (T p 23, lines 4-21)  This erroneous finding is prejudicial to Respondent, in that it implies the juvenile suffered four or five blows to the head, rather than suffering, over a course of time that included being at day care with other children, four or five different contacts to different parts of her body.  

Finding no. 9, that “none” of Respondent’s explanations were consistent with the juvenile’s “injuries,” is not supported by competent evidence, in that Dr. St. Claire testified the explanations provided by Respondent could have explained the juvenile’s scratch and bruises.  (T p 29)  Finding no. 10, that the juvenile suffered all of her injuries between October 15 and October 16, is not based on competent evidence.  First, Respondent testified she noticed a facial scratch on Friday, 14 October 2005, after picking the child up from daycare.  (T p 265)  Moreover, Dr. St. Claire, the only medical expert presented and on whose testimony the trial court relied for most of its findings, testified as follows: 

Q:
Could you determine exactly how long uhm, the fracture had there or when the injury occurred?

A:
. . . In some cases over skull fractures, swelling may not be seen for a couple of days after a fracture, so to date it from the swelling is not possible. . . . The skull fracture itself from the x-ray could not be dated.  We can’t date skull fractures from that. 

Q:
Had it even started to heal at this point when you looked at the x-ray? 

A:
Again, it’s impossible to tell with a skull fracture because it’s simply a split in a plate of bones and it doesn’t develop the usual callous formation that we see like in a long arm fracture or rib fracture.  Uh, so you can look at this fracture over a period of days and weeks and then it will pretty much look the same until it is gone. 

. . . 

A:
The scratch that was there was the one above the right eyebrow and it did have some scabbing, so again I can’t date that, I can’t say it’s one day or two days or three days.  It had been present long enough for a good scab to have begun to form, uhm, and that’s probably hours or a couple of days, uhm, there’s a range to all healing. . . . There is some very good evidence to show that we can’t date bruises based on the color or the amount of swelling.

Q: So . . . are you saying that none of the injuries could be dated within you know a day of when they actually occurred? 

A:
Probably not within a day. Uh, we’re talking about hours to a couple of days. 

(T p 52) (emphasis added).  

Dr. St. Claire provided no time frame for the occurrence of the skull fracture, and opined the bruising and scratching occurred “hours to a couple of days” before the juvenile was examined.  This evidence does not support the trial court’s finding that all of the juvenile’s injuries occurred between October 15 and 16.  This erroneous finding is prejudicial to Respondent because a “couple of days” prior to the juvenile’s examination on 16 October would include Friday, 14 October, a day on which the juvenile was in day care and therefore outside of Respondent’s sole care.   Cf. In re J.A.G., 172 N.C. App. 708, 617 S.E.2d 325 (2005) (child properly adjudicated abused where evidence showed the child suffered serious injuries from a non-accidental incident while in the father's sole care); In re Hayden, 96 N.C. App. 77, 384 S.E.2d 558 (1989) (child, while in respondent's sole care, suffered multiple non-accidental burns requiring prompt medical attention, and the child in fact stated that respondent burned her). 

Finally, the portion of finding no. 11 that Respondent “at all relevant times herein failed to properly monitor and supervise the juvenile” is not supported by competent evidence.  Evidence at the hearing showed the juvenile was cared for by her maternal grandmother on 13 October 2005, was in daycare on 14 October 2005, and then was in the care of Respondent on 15 and 16 October 2005.  The only evidence as to Respondent’s monitoring and supervision of the juvenile on those two days was provided by Respondent and Goddard.  Goddard testified the children were with him and Respondent inside his home on the evening of 15 October, and when Respondent went outside to help put items in the truck, the children were supervised inside by two adults.  (T pp 399-400)  Goddard further testified “the children were never left alone” on 16 October, because Respondent, Goddard, and a friend of Goddard’s were going back and forth from the truck to the home.  (T p 379)  The portion of finding no. 11 that Respondent “created or allowed to be created a substantial risk of serious physical injury” is more accurately a conclusion of law, to be discussed in the next section of this Brief.  

As the above findings of fact are not supported by

competent evidence, they cannot be used to support the trial court’s conclusions that Respondent created or allowed to be created a substantial risk of serious physical injury to the juvenile by other than accidental means and did not provide the juvenile with proper care or supervision.  Without these contested findings, the trial court’s remaining findings are insufficient to support the trial court’s conclusions.  
Respondent notes finding no. 12 could support a conclusion of abuse on the ground that the juvenile was not provided necessary medical care, which DSS alleged in its petition.  (See Addendum to Record on Appeal)  See N.C.G.S. § 7B-101(15).  The trial court, however, did not base its adjudication on this ground.


II. ASSUMING THE TRIAL COURT’S FINDINGS OF FACT ARE SUPPORTED BY COMPETENT EVIDENCE, THE ADJUDICATION MUST BE REVERSED BECAUSE THE FINDINGS OF FACT DO NOT SUFFICIENTLY SUPPORT THE TRIAL COURT’S CONCLUSIONS OF LAW. 

Assignments of error nos. 19-22 (R p 35) 
Should this Court determine the trial court’s findings of fact are supported by competent evidence, Respondent respectfully contends the findings of fact do not sufficiently support the trial court’s conclusions of law, as follows. 

A. CONCLUSION OF LAW NO. 7, THAT RESPONDENT CREATED OR ALLOWED TO BE CREATED A SUBSTANTIAL RISK OF SERIOUS PHYSICAL INJURY TO THE JUVENILE, IS NOT SUPPORTED BY FINDINGS OF FACT. 

While the trial court made numerous findings about the extent of the juvenile’s injuries, and found those injuries occurred while the juvenile was in Respondent’s custody, those findings are not sufficient to support a conclusion that Respondent created a risk or allowed the creation of risk of injury to the juvenile, in that the trial court did not make any findings as to (i) the risk of serious physical injury to the juvenile or (ii) how Respondent created any such risk or allowed such risk to be created.  Cf, e.g., Rholetter v. Rholetter, 162 N.C. App 653, 592 S.E.2d 237 (2004) (adjudication of abuse affirmed where the trial court found as fact the respondent parent knew or should have known of his wife’s physical violence and drug and/or alcohol use while caring for the subject juveniles); In re Greene, 152 N.C. App. 410, 415, 568 S.E.2d 634, 637-38 (2002) (adjudication of abuse affirmed where the trial court found as fact the respondent parent created “a substantial risk of serious physical injury to the minor child by other than accidental means by fabricating medical problems with the minor child and subjecting the minor child to medical procedures, medications, and surgeries”); In re Pittman, 149 N.C. App. 756, 764, 561 S.E.2d 560, 566 (2002) (adjudication of abuse affirmed where trial court found as fact “given [the juvenile’s] age, the nature of his injuries, and the volatile relationship between the parents, the father knew or should have known, and created or allowed to be created, a substantial risk of serious physical injury to [the juvenile] by other than accidental means”).  Without findings as to the specific risk of injury to the juvenile and how Respondent created or allowed the creation of such a risk, the trial court’s conclusion must fail.  

B. CONCLUSION OF LAW NO. 8, THAT RESPONDENT DID NOT PROVIDE PROPER CARE OR SUPERVISION TO THE JUVENILE, IS NOT SUPPORTED BY FINDINGS OF FACT. 

While the trial court found as fact that Respondent “failed to properly monitor and supervise the juvenile,” this finding is more accurately a conclusion of law, in that it requires the exercise of judgment.  See In re A.B., ___, N.C. App. ___, ___, 635 S.E.2d 11, 16 (filed 3 October 2006) (“determination that [a juvenile] was at substantial risk of neglect is a conclusion of law as it requires the exercise of judgment”).  This conclusion is not supported by the trial court’s findings of fact, in that the trial court made no findings as Respondent’s monitoring or supervision of the juvenile.  Accordingly, the trial court’s conclusion that Respondent did not provide proper care or supervision is not supported by findings of fact and must fail.  

III. THE DISPOSITION AWARDING CUSTODY TO THE JUVENILE’S FATHER SHOULD BE REVERSED BECAUSE THE TRIAL COURT’S FINDINGS OF FACT ARE NOT SUPPORTED BY COMPETENT EVIDENCE. 
Assignments of error nos. 11-12 (R pp 34) 

N.C.G.S. § 7B-903 controls dispositional alternatives for abused or neglected juveniles.  One alternative available to a trial court, “when the court finds the disposition to be in the best interest of the juvenile,” is placement of the juvenile in the custody of a parent.  N.C.G.S. § 7B-903(a).  In the present case, the trial court concluded:

5.  That it is in the best interest of the juvenile to adopt the recommendations of [DSS] as the Court’s Disposition herein as provided in the decretal portion below; and the Court concludes that said recommendations are in the best interest of the juvenile.  

(R p 14)  Although not recited in the trial court’s findings  conclusions, the recommendation of DSS was to award custody to the juvenile’s father.  (T p 535)
The trial court’s order contains the following  findings of fact pertaining to the juvenile’s father: 

4.  That on or about October 16, 2005, [the juvenile’s father] sought medical treatment for the juvenile due to physical injuries about the juvenile’s head and body areas.

. . .

13.
That the [juvenile’s father] at all relevant times herein took appropriate and prompt action to seek necessary medical attention for the juvenile and to protect the juvenile from further injury.

14.  That the [juvenile’s father] was in no way responsible for the injuries sustained by the juvenile. 

(R pp 13-14)  Respondent respectfully contends findings 13 and 14 are not supported by competent evidence, as follows.  

First, the father testified on direct examination that he arrived at the paternal great-grandmother’s home at 1:00 p.m.  Instead of taking the juvenile to the hospital immediately upon noticing her injuries, however, he first called the police and then the magistrate’s office.  (T p 58)  The juvenile’s father explained at trial:

Q: And how long did you stay in the house when you saw, after seeing [the juvenile‘s bruising and swelling]? 

A: Maybe an hour or two. 

. . . 

A:  . . . at first I had called the Magistrate’s Office on Sunday afternoon, nobody, well not the magistrate’s office. I called the police department and nobody was there.  I spent time on the phone calling back and forth trying to figure out, you know, what I needed to do.  And I finally called the magistrate’s office and they told me I was not going to press – 

. . . 

Q: Not saying what the magistrate’s office said, but based upon your conversation with the magistrate’s office, what did you do?

A: Called 9-1-1. 

Q:
Okay, and did someone arrive in response to your 9-1-1 call? 

A:
Uhm, they told me to come to the Magistrate’s office and meet a sheriff there.

. . . 

Q:
And what did you do after that? 

A:
I carried her to the hospital. 

(T pp 58-59)  

The evidence shows the father spent as long as two hours at this grandmother’s house, spent time on the phone with law enforcement, and then took the child to the magistrate’s office to meet with a sheriff, before seeking medical attention for the juvenile.  As this is the only evidence presented as to the father’s actions in seeking medical attention for the juvenile’s injuries, the trial court’s finding that the father “took appropriate and prompt action to seek necessary medical attention for the juvenile” cannot be sustained.  (R p 13, paragraph 13)  

Next, there is insufficient evidence to support the trial court’s finding that the father “was in no way responsible” for the child’s injuries.  (R p 13, paragraph 14)  DSS presented no eye witnesses to any act causing the juvenile’s injuries.  DSS presented one expert witness, Dr. St. Claire, to testify as to the cause of the injuries.  Dr. St. Claire testified they were caused by non-accidental means, but that she could not date any of the child’s injuries more specifically than hours to a couple of days.  

The day the juvenile was taken to Granville for examination, 16 October 2005, the juvenile was in the care of her father and great-grandmother for the four hours preceding her admission to the hospital.  Accordingly, there is no competent evidence to support the finding that the father “was in no way” responsible for the child’s injuries.  Respondent acknowledges a trial court’s findings of fact may be sustained where the evidence might also support a contrary finding, see In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997), but urges there is no competent evidence to support a finding completely exonerating the father from any culpability for the child’s injuries, in light of Dr. St. Claire’s testimony that the child’s injuries may have been inflicted during the time the child was in her father’s care.  

IV. ASSUMING THE FINDINGS OF FACT ARE SUPPORTED BY COMPETENT EVIDENCE, THE DISPOSITION SHOULD BE REVERSED BECAUSE THE FINDINGS ARE NOT SUFFICIENT TO SUPPORT THE TRIAL COURT’S CONCLUSION THAT CUSTODY WITH THE JUVENILE’S FATHER IS IN THE BEST INTERESTS OF THE JUVENILE. 
Assignments of error nos. 17, 23 (R pp 35)
Should this Court determine the above findings of fact are supported by competent evidence, Respondent respectfully contends the findings of fact are not sufficient to support the trial court’s conclusion of the juvenile’s best interests. 

In determining custody of a juvenile, the juvenile’s best interests and welfare are the paramount considerations.  See In re Montgomery, 311 N.C. 101, 109, 316 S.E.2d 246, 251 (1984) (“the fundamental principle underlying North Carolina’s approach to controversies involving child neglect and custody [is] that the best interest of the child is the polar star”); Blackley v. Blackley, 285 N.C. 358, 362, 204 S.E.2d 678, 681 (1974) (the "welfare of the child is the paramount consideration which must guide the Court").  Factors relevant to issue of a juvenile’s welfare include physical, mental, or financial fitness of a party.  Steele v. Steele, 36 N.C. App. 601, 604, 244 S.E.2d 466, 468 (1978).  In the present case, the trial court made no findings as to any factors relevant to the juvenile’s welfare, including whether the juvenile’s father was a fit and proper person to have custody.  

This Court has held, in custody actions originating under Chapter 50, “custody orders are routinely vacated where the ‘findings of fact’ consist of mere conclusory statements that the party being awarded custody is a fit and proper person to have custody and that it will be in the best interest of the child to award custody to that person.”  Dixon v. Dixon, 67 N.C. App. 73, 76, 312 S.E.2d 669, 671 (1984).  Respondent recognizes the present case involves an award of custody in a Chapter 7B action, and not an action brought under Chapter 50, but urges the need for specific findings as to a party’s fitness and other factors is no less important – indeed perhaps is even more important – in a Chapter 7B child welfare action.  
In the present case, the trial court made only a conclusory statement that custody with the juvenile’s father was in the juvenile’s best interest.  Without findings to support this conclusion, it must fail.  

V.   THE TRIAL COURT ERRED IN DECREEING ITS ORDER RESOLVED ANY PENDING CLAIM FOR CUSTODY, IN THAT THE TRIAL COURT FAILED TO MAKE PROPER FINDINGS AND CONCLUSIONS UNDER N.C.G.S. § 7B-911.

Assignments of error nos. 24, 26, 28-29 (R pp 35-36) 

Effective October 1, 2005, our General Assembly amended Chapter 7B of the General Statutes by adding section 7B-911, which authorizes a trial court, “[a]fter making proper findings at a dispositional hearing[,]” to award custody of a juvenile to a parent pursuant to Chapter 50, and to terminate the court’s jurisdiction in the juvenile proceeding.  N.C.G.S. § 7B-911; see 2005 N.C. Sess. Laws ch. 320, § 4 (titled in part “An Act . . . To Give the Court Authority to Convert a Juvenile Court Custody Order into a Permanent Custody Order Under Chapter 50 of the General Statutes”).  A custody award entered under § 7B-911 is filed in an existing civil custody action and resolves that pending custody claim.  Id.  

The relevant portions of § 7B-911 provide:  

§ 7B-911. Civil child-custody order 

(a) After making proper findings at a dispositional hearing or any subsequent hearing, the court on its own motion or the motion of a party may award custody of the juvenile to a parent or other appropriate person pursuant to G.S. 50-13.1, 50-13.2, 50-13.5, and 50-13.7, as provided in this section, and terminate the court's jurisdiction in the juvenile proceeding.

(b) When the court enters a custody order under this section, the court shall . . . cause the order to be filed in an existing civil action relating to the custody of the juvenile . . . . 

. . .  The order shall resolve any pending claim for custody and shall constitute a modification of any custody order previously entered in the action.

(c) The court may enter a civil custody order under this section and terminate the court's jurisdiction in the juvenile proceeding only if:

   (1) In the civil custody order the court makes findings and conclusions that support the entry of a custody order in an action under Chapter 50 of the General Statutes . . .  and

   (2) In a separate order terminating the juvenile court's jurisdiction in the juvenile proceeding, the court finds:

      a. That there is not a need for continued State intervention on behalf of the juvenile through a juvenile court proceeding . . . . .

N.C.G.S. § 7B-911 (2006).

Subsection (a) authorizes a trial court to award custody, pursuant to Chapter 50, only after making “proper findings.”  Subsection (b) mandates that in order for a 7B dispositional award of custody to resolve a pending claim for custody under Chapter 50, the trial court must cause the order to be filed in the existing Chapter 50 custody action.  Subsection (c) details the findings and conclusions a trial court must state in order for the custody order to resolve a pending claim for custody and to terminate the trial court’s jurisdiction.  

The text of § 7B-911 does not define the “proper findings” under subsection (a) the trial court must make at a Chapter 7B dispositional hearing in order to award custody under Chapter 50, and Respondent’s legal research has disclosed no case law interpreting this provision.  One reading of the statute is that “proper findings” under subsection (a) are merely those findings sufficient to award custody as a dispositional alternative under N.C.G.S. § 7B-903.  Under this reading, after a trial court makes proper findings to award custody as a juvenile dispositional alternative under § 7B-903, the trial court is then authorized also to award custody pursuant to Chapter 50.  As discussed above, the trial court in the present case failed to make proper findings to support award custody as a dispositional alternative under N.C.G.S. § 7B-903, in that it failed to make findings as to the juvenile’s best interests.

A second reading of “proper findings” under subsection (a) are those findings sufficient to award custody under Chapter 50.  This reading is consistent with the statute as a whole, in that subsection (c) provides a court “may enter a civil custody order under this section . . . in the juvenile proceeding only if . . . in the civil custody order the court makes findings and conclusions that support the entry of a custody order in an action under Chapter 50.”  N.C.G.S. §7B-911 (c). 

In the present case, by its language the trial court’s order purports to constitute a custody order under § 7B-911 resolving the pending claim for custody and terminating jurisdiction.  In its order, the trial court found:  

16. That there is not a need for continued State intervention on behalf of the juvenile through a juvenile court proceeding . . . 

17.  That this Order is intended to resolve the pending civil action regarding custody and the Court shall cause this Order to be filed in the existing civil action relating to custody of the juvenile herein as permitted by G.S. 7B-911

And the trial court decreed:  

7. This order pursuant to G.S. 7B-911 shall resolve any pending claim for custody and shall constitute a modification of any custody order previously entered in the action.

8. That a civil order shall be prepared containing provisions of this Order and the same shall be filed in the parties’ existing civil action; and that [] upon entry of said Order, the Court’s jurisdiction in these juvenile proceedings shall be terminated.

(R pp 14-15)
  
This language comes directly from § 7B-911(b) and (c) and evidences the trial court’s intention that the order be subject to the requirements of § 7B-911 as an order resolving a pending custody action and terminating jurisdiction.  

Accordingly, under § 7B-911(c), the trial court must have made findings and conclusions sufficient to award custody under Chapter 50.  N.C.G.S. § 50-13.2 provides a trial court “shall award the custody of such child to such person, agency, organization or institution as will best promote the interest and welfare of the child.” N.C.G.S. § 50-13.2.  The statute also addresses proper findings under that subsection, mandating “[a]n order for custody must include findings of fact which support the determination of what it is in the best interest of the child.”  N.C.G.S. § 50-13.2.  

To support an award of custody under Chapter 50, a trial court’s judgment must include findings of fact that support a determination of the child's best interest, Witherow v. Witherow, 99 N.C. App. 61, 63, 392 S.E.2d 627, 629 (1990), and the trial court must make findings of fact as to the characteristics of the competing parties to support the necessary conclusion of law that custody is awarded to the party who will best promote the interest and welfare of the child,  Steele, 36 N.C. App. at 604, 244 S.E.2d at 468-69.   As discussed above, this Court has held “custody orders are routinely vacated where the ‘findings of fact’ consist of mere conclusory statements that the party being awarded custody is a fit and proper person to have custody and that it will be in the best interest of the child to award custody to that person.”  Dixon, 67 N.C. App. at 76, 312 S.E.2d at 671.  Our Supreme Court, moreover, has stated the trial court must determine “by way of comparisons between the two applicants, upon consideration of all relevant factors, which of the two is best-fitted to give the child the home-life, care, and supervision that will be most conducive to its well-being.”  Griffith v. Griffith, 240 N.C. 271, 275, 81 S.E.2d 918, 921 (1954).  

In the present case, the trial court’s order does not contain proper findings to support the trial court’s award of custody and purported resolution of the pending custody action.  The court’s findings are limited to resolving whether DSS presented evidence sufficient to show the juvenile to be abused or neglected, and do not address the parties’ characteristics or any other relevant factors to support a determination that custody with the father was in the best interest of the child.  This is particularly significant in light of Respondent’s testimony that the juvenile’s father was abusive toward Respondent and the maternal grandmother’s testimony that the juvenile suffered black eyes while in the custody of the juvenile’ father. (T pp 294, 366)  See N.C.G.S. § 50-13.2(a) (“the court shall consider all relevant factors including acts of domestic violence between the parties, the safety of the child, and the safety of either party from domestic violence by the other party and shall make findings accordingly”).  

N.C.G.S. § 7B-911 does not authorize a trial court to circumvent Chapter 50 and resolve a pending custody dispute unless the trial court makes findings sufficient to award custody in a Chapter 50 action.  In the present case, the trial court’s order does not contain proper findings of fact to sustain its conclusory statement that DSS’s recommendation of awarding custody to the father was in the best interests of the child.  As those findings are necessary under a Chapter 50 action, the trial court’s failure to find such facts violates § 7B-911, and the order should therefore be vacated.  

VI. THE TRIAL COURT’S ORDER SHOULD BE REVERSED BECAUSE THE ORDER WAS NOT TIMELY ENTERED IN VIOLATION OF N.C.G.S. § 7B-807 AND -905 AND RESPONDENT WAS PREJUDICED BY THE DELAY.   

Assignments of error no. 30 (R p 36)

Adjudication and disposition orders must be reduced to writing, signed, and entered within 30 days of the hearing.  N.C.G.S. § 7B-807; N.C.G.S. § 7B-905.  In the present case, the trial court’s order was not reduced to writing, signed, and entered until three months after the hearing.  

This Court has held that absent a showing of prejudice, a trial court's failure to reduce to writing, sign, and enter an order beyond the thirty day time window may be harmless error. See In re E.N.S., 164 N.C. App. 146, 153, 595 S.E.2d 167, 172 (2004) (no prejudice shown on adjudication and disposition orders entered over forty days after the hearing), disc. rev. denied, 359 N.C. 189, 606 S.E.2d 903 (2004).  In the present case, because the trial court’s oral ruling purported to dispose of the pending civil custody action, the delay prejudiced Respondent’s ability to move forward with a motion to modify, or seek other relief in, the civil custody case until entry of the order.  In addition, the trial court purported to end its jurisdiction over the juvenile proceeding, which would eliminate Respondent’s ability to seek a review of the custody order under § 7B-906.  See In re Dexter, 147 N.C. App. 110, 114, 553 S.E.2d 922, 924 (2001) (until termination of a trial court’s jurisdiction, parents had a right to seek review of a 7B custody order).  During the trial court’s oral ruling, DSS inquired if the agency was “out of it” or if the trial court was “keeping us in to monitor?”  (T p 539)  The trial court replied: “Well, yeah, I think that was the general consensus that you can close it out at this time and convert it to the regular civil case.”  (T p 539)  This oral declaration implies the trial court ended its jurisdiction over the juvenile matter.  Not until the order was reduced to writing three months later would Respondent have been aware the trial court’s jurisdiction was not terminated until entry of a separate order in the civil case.  For these reasons, the trial court’s three-month delay in entering its order prejudiced Respondent and is therefore reversible error. 

VII. THE ADJUDICATION SHOULD BE REVERSED BECAUSE NO SUBSEQUENT HEARING WAS HELD TO DETERMINE AND EXPLAIN THE REASON FOR THE DELAY IN ENTRY OF THE ADJUDICATION ORDER, IN VIOLATION OF N.C.G.S. § 7B-807.

Assignments of error nos. 31-32 (R pp 36-37) 

N.C.G.S. § 7B-807(b) was amended, effective 1 October 2005, to provide that, where an adjudication order is not reduced to writing, signed and entered within 30 days following the completion of the hearing: 

the clerk of court for juvenile matters shall schedule a subsequent hearing at the first session of court scheduled for the hearing of juvenile matters following the 30-day period to determine and explain the reason for the delay and to obtain any needed clarification as to the contents of the order.  The order shall be entered within 10 days of the subsequent hearing required by this subsection. 

N.C.G.S. § 7B-807(b) (2006); see 2005 N.C. Sess. Laws 

ch. 398, § 3.
In the present case, the record contains no evidence the matter was scheduled for a subsequent hearing to explain the reason for the delay in reducing the order to writing, and no evidence of any subsequent order entered as a result of a hearing.  Respondent respectfully contends this failure to follow § 7B-807 as amended is prejudicial error necessitating reversal. 

Interpreting § 7B-807(b) as unamended, this Court has issued a line of cases holding untimely entry of orders is not reversible error without a showing of prejudice.  See, e.g., In re E.N.S., 164 N.C. App. at 153, 595 S.E.2d at 172.  In the 2005 opinion In re L.E.B., however, then-Judge Timmons-Goodson authored a concurring opinion in which she stressed the need to restore the effectiveness of the General Assembly's mandated timelines.  In re L.E.B., 169 N.C. App. 375, 381, 610 S.E.2d 424, 428 (2005) (Timmons-Goodson, J., concurring); see also In re C.J.B., 171 N.C. App. 132, 134 614 S.E.2d 368, 370 (2005) (reaffirming the Court’s “strong caution” against the practice of delayed entry of orders, “as it defeats the purpose of the time requirements specified in the statute, which is to provide parties with a speedy resolution of cases where juvenile custody is at issue.")  Respondent respectfully contends the General Assembly’s amendment to -807(b) speaks directly to this Court’s line of recent cases and the need to restore the effectiveness of the timelines mandated by our policymakers, and requires this Court reverse an adjudication order where the court system does not comply with the timelines.  This Court’s failure to reverse in this case would render the General Assembly’s amendment ineffective and meaningless.  

Should this Court determine a failure to hold a subsequent hearing is not grounds for reversal absent a showing a prejudice, Respondent incorporates herein her allegations of prejudice discussed above.  

CONCLUSION


Based upon the foregoing arguments, Respondent respectfully requests that this Court vacate the trial court’s 3 November 2006 order.  
Respectfully submitted this the __ day of February, 2007.
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