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QUESTIONS PRESENTED

******************************************

I.
Should the trial court be reversed because it erred when it concluded that the children were neglected and dependent, when there was insufficient clear, cogent, and convincing evidence to support the findings, and the findings do not support the 

    Conclusions?

II.
Should the trial court be reversed because it abused its discretion when it denied the children any further contact with their relatives, left them in foster care, and ceased reunification between the children and their Aunt and Uncle, and none of those directives were in the best interests of the children?


III.
Should the trial court's decision be reversed, because it erred when it entered a permanent plan for the children, but failed to make required findings of fact?

STATEMENT OF THE CASE
On 30 June 2004, the trial court rendered an order which was entered on 4 August placing the children in the above captioned matter into the legal custody of their paternal Aunt, Dekeshia Jackson.  On 4 October 2004, the Johnston Co. Department of Social Services filed a Petition alleging that Ms. Jackson had neglected the children and that they were dependent.  A non-secure custody order was issued the same day.  

Non-secure custody was continued on 6 October, 3 November, and 10 November 2004.  The hearing on adjudication and disposition was held on 24 November.  The trial court concluded that the children were neglected and dependent.  Ms. Jackson, the Respondent-Appellant, appealed. 

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-Appellant, Dekeshia Jackson, legal custodian of the children in the above captioned matter, appeals pursuant to North Carolina General Statute §7B- 1001(3) which provides for appeal of an order of disposition following adjudication.  The order entered by Judge Corbett concluding that the children were neglected and dependent, continuing placement of the children in foster care, relieving the Department of efforts towards reunification, and denying visits between the children and their family, is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
Respondent-Appellant Dekeshia Jackson is the paternal Aunt of the children in the above captioned case; that is, her brother is the father of the children. (T. p. 18, line 19, though p. 19, line 4).  She has been involved with the two boys, her nephews, and she has cared for them in some capacity since they were very young - -  most, if not all, of their lives (T. p. 14, line 15, through p. 15, line 17; p. 40, line 22, though p. 41, line 6).

The Johnston County Department of Social Services [hereinafter, "DSS," "Petitioner," "the government," or "the state"] allegedly began working with the parents of these children in 2001.  In 2002, the children were placed with their paternal grandmother and her "boyfriend," (R. p. 3) elsewhere referred to as the paternal grandfather, (T. p. 14, lines 15-25) who were later made guardians of the persons of the children.  Subsequent to the death of the grandfather/boyfriend, and the inability of the grandmother to continue to provide care for the children, the two boys were placed in the legal custody of Ms. Jackson and her husband, Curtis Wortham, upon agreement of all parties, and with the approval of the trial court (R. p. 4).

On 4 August 2004, the trial court entered an order (following a hearing which had taken place in June) finding that, 

Ms. Jackson and Mr. Wortham have ensured that the juveniles' needs are being appropriately addressed[,] and placed the juveniles in a daycare facility. Ms. Jackson and Mr. Wortham are willing to continue to provide care for the juveniles and are willing to supervise visits between the juveniles and their parents. Since the juveniles have been living with Ms. Jackson and Mr. Wortham, there have been no reports[,] and the juveniles are adjusting well to their environment. The Court finds that it is in the juveniles' best interest to be placed in the custody of Dekeshia Jackson and Curtis Wortham. The Court further finds that this placement is in the juveniles' best interest.

(R. p. 5).  At the same time, the court ordered that DSS could cease reunification efforts with the parents of the children, and stated that it, "decline[d] to address whether or not a termination of parental rights should be addressed at this time. . . ."  

Finally, the court incorporated a visitation plan, and ordered that the children were to continue visiting with their parents a minimum of one (1) day per week, for between two (2) and (8) eight hours. The visits were to be unsupervised (R. p. 6; T. p. 5, lines 5 –14).  Ms. Jackson and her husband were given discretion to determine the time and place of the visits, although the visits were not to take place in the home of the parents (R. p. 5-6).  

According to sworn testimony, on Sunday, October 3, 2004, Tracy Joyner, a different Aunt of the children (sister of the mother of the children) invited the children to go bowling and/or skating, and then took the children to her own home for a visit.  She was supposed to return the children to the Jackson-Wortham home that evening but could not do so due to car trouble (T. p. 7, line 10, through p. 9, line 16;  p. 12, line 4, through p. 14, line 7; p. 36, lines 2 - 8).

The following morning, Ms. Joyner dropped the children off at the home of the 

parents without either the knowledge or permission of the custodial parent, Dekeshia Jackson (Respondent-appellant,) (T. p. 13, line 13, through p. 14, line 7;  p. 35, lines 17-21).  The mother of the children testified under oath that the boys were dropped off at her house by Ms. Joyner at approximately 8:45 AM (R. p. 26, lines 10 – 16).  She also testified that she attempted to reach Ms. Jackson by telephone but was unable to get through (T. p. 26, lines 22 – 25).  She fed her sons their breakfast (T. p. 29, lines 5 – 9), and she planned to take the children home after that (T. p. 27, line 20, through p. 28, line 5).


Approximately forty-five (45) minutes after the boys were dropped off at the home of their parents, DSS arrived at the home (T. p. 33, lines 18) and removed the children (R. p. 7-14, 16-17).  The children were placed in a foster home with a non-relative (T. p. 38, lines 1 – 10).


At a hearing held on 24 November 2004, the trial court concluded that the children were neglected and dependent.  The trial court further ordered that the children were to have no more visits at all with their parents, or their Aunt and Uncle, or other relatives, that no efforts should be made to reunify the boys with their family, and that the children were to remain in foster care.  Ms. Jackson, the legal custodian /Respondent-Appellant, appealed.

ARGUMENT
I.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED, BECAUSE IT CONCLUDED THAT THE CHILDREN WERE NEGLECTED AND DEPENDENT WHEN THERE WAS INSUFFICIENT CLEAR, COGENT, AND CONVINCING EVIDENCE TO SUPPORT THE FINDINGS, AND THE FINDINGS DO NOT SUPPORT THE CONCLUSIONS.

ASSIGNMENTS OF ERROR NO. 1, 2, 4-7, 9-18, 26; R p. 89-94.
Pursuant to North Carolina's Juvenile Code, the purpose of an adjudicatory hearing is to test the Petition filed by the Department to determine whether the allegations made in the Petition are supported by clear, cogent, and convincing evidence, N.C.G.S. §7B–802(2003) such that the child in question can be considered to be abused, neglected, or dependent according to definitions provided by the General Assembly, N.C.G.S. §7B–101(15) (2003), as interpreted by case law.

A neglected child is one who:

does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C.G. S. §7B–101(9)(2003).

 A dependent child is one who is:

in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile's care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.” 

N.C.G. S. § 7B-101(9) (2003).

Our Supreme Court, in In re: Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003), examined the "conduct at issue" - - the behavior of parents or caretakers - - which "constituted either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile" in the cases where a finding of neglect was upheld.  The Court held that the following rose to the level of neglect:

( clear and convincing evidence of the mother's severe abuse of alcohol. Powers v. Powers, 130 N.C. App. 37, 502 S.E.2d 398, disc. rev. denied, 349 N.C. 530, 526 S.E.2d 180 (1998).

( four children under the age of six years [who] had been left alone overnight. . . . [and that] the parent did not keep adequate food in the house, that two children were not immunized against childhood diseases, and that the six-month-old baby had never been seen by a doctor. In re Bell, 107 N.C. App. 566, 421 S.E.2d 590, appeal dismissed, 333 N.C. 168, 426 S.E.2d 699 (1992). 

( a five-year-old came to school with a bruise on her face and complained that her mother had been “digging into” her vagina with a washcloth during baths [and whose] mother had “struck her child with a belt. In re Thompson, 64 N.C. App. 95, 96, 306 S.E.2d 792, 792 (1983). 

In re: Stumbo, 357 N.C. at 283-4, 582 S.E.2d at 258-9.

Clearly, and sadly, the children cited above were neglected children.

Those cases stand in stark contrast to the case at Bar.  Here, instead, we have two (2) boys who spent a very short amount of time - - approximately forty-five (45) minutes - - in a place where they were not supposed  to be - - the home of their parents - - but who were completely unharmed by the experience.  At the time the boys were there, the social worker described the home as cluttered - - (T. p. 34, lines 3-20) - - not filthy, or roach-infested, or without power, or with non-functioning plumbing, broken windows, etc.

The boys were found in a bedroom, apparently playing 'hide and seek' under some blankets in a room in which, according to the social worker, "there was just clothes and clutter and stuff kind of piled up." (T. p. 34, lines 12-18).  Although the social worker testified that there was no food in the refrigerator, she did not deny that the mother had gotten cereal for the children for breakfast. (T. p. 34, lines 18-20).  Additionally she noted that there were cases containing beer bottles in the kitchen and living room (T. p. 34, lines 3-10).  There was no evidence to suggest that the children had access to the beer bottles.

Further, Ms. Jackson, who had been given custody of the boys, did not put them in that environment, had no knowledge or complicity in the children spending that 45 minutes in their parents' home, nor did she condone what had happened.  The trial court erred when it concluded that these two boys were neglected, because the circumstances do not rise to meet the legal definition of neglect.  As our Supreme Court has said, "not every act of negligence on the part of parents or other care givers constitutes 'neglect' under the law and results in a 'neglected juvenile.'” In re: Stumbo, 357 N.C. at 283, 582 S.E.2d at 258.  In the case at Bar, even if the 45 minutes which the boys spent in the home of their parents constituted an act of negligence on the part of their Aunt - - and it didn't - - the children did not acquire the status of being neglected children as a result.   ". . . [T]he circumstances constituting neglect involve serious and substantial allegations. . . . reinforcing the legislative conclusion that these are conditions that pose a serious threat to a juvenile's welfare."  In re: Stumbo, 357 N.C. at 287, 582 S.E.2d at 260-1. 

The circumstances in the case sub judice simply do not rise to a level which justifies removing these children from their Aunt's home permanently, a home which the trial court found had been meeting their needs for the previous six (6) months (Finding of Fact #2, R. p. 49).  In an order entered just a few months prior to the "45-minute episode," the trial had found that it was in the best interests of the children to be in the custody of Ms. Jackson (paternal Aunt) and her husband;  that they were addressing the needs of their nephews  appropriately; that they were willing to continue to provide care for the boys on a long-term basis; that the boys had adjusted well to being in their home; and that no negative reports had been made to the Department (R. p. 5).  T.H. & S.F. were closely bonded with their Aunt and Uncle 

and their cousins, as even the social worker acknowledged (T. p. 41, lines 3-6).

At the adjudication hearing, the testimony indicated that the two boys, T.H. & 

S.F., were invited to visit with their maternal Aunt, Ms. Joyner, and her family on a Sunday.  Ms. Joyner agreed to return them on Sunday evening to Ms. Jackson, but had car trouble and could not make it to Ms. Jackson's, which was apparently some distance away (T. p. 8, line 8, through p. 9, line 17; p. 12, line 4, through p. 14, line 7.)  Prior to that time, (as stated above) Ms. Jackson and her husband had been providing a good home for the boys, and had requested custody of them when the previous kinship placement was disrupted (T. p. 14, line 12, through p. 15, line 17; T. p. 18, line 19, through p.19, line 4).  Ms. Jackson and her husband have two (2) children of their own, and the children all get along well together (T. p. 18, line 1-24).

The social worker, who had only had the case for approximately four (4) months, (T. p. 31, lines 14-24,) acknowledged that Ms. Jackson had recognized that her nephews needed speech therapy and arranged for them to get it (T. p. 32, lines 22-25).  She also acknowledged that Ms. Jackson had, prior to that one 45-minute incident, provided a good home for the boys, and that she had never had any concerns about cleanliness, or how Ms. Jackson keeps her home.  She additionally acknowledged that Ms. Jackson was taking care of their routine medical care, and had demonstrated her concern for the boys' education by enrolling them in speech classes, (T. p. 39, line 16, through p. 42, line 9).  Further, she indicated that the boys, T.H. 

and S.F. were bonded to Ms. Jackson and her sons (T. p. 41, lines 1-6).

On the record, the trial court stated only the following: "All right, adjudication has occurred neglect and dependency both."(sic.)  (T. p. 44, lines 18-19) However, the written order contains multiple findings, many in unnumbered paragraphs, and most them are not supported by clear, cogent, convincing evidence.  There is so little evidence upon which to make a conclusion that these children were neglected or dependent that the trial court should have dismissed the Petition at the close of the evidence (T. p. 43, line 21, through p. 44, line 10).

For example, "Finding of Fact" no. 3 is a mere recitation of unproven allegations.  There was no evidence to support a finding that Ms. Jackson had ever allowed the children to be in the home of their parents, and there was no testimony regarding the alleged episode on 16 August.  Further, the "Finding" does not even state whether the episode actually occurred - - it merely states that "JCDSS received a report. . . ." (R. p. 49.)

"Finding of Fact" no. 4 indicates that on one (1) occasion, because Ms. Jackson took the children to the doctor, and they were not done at the doctor's office until around noon, that she had not returned the children to school.  She explained that one of the two boys would have gotten off the school bus at 2 PM anyway. (T. p. 10, lines 4-15).  There were no allegations that the children had missed any prior days of school during all of August and all of September.  Missing a few hours of 

school on one (1) occasion to go to a doctor does not constitute neglect.

Regarding Finding of Fact no. 4:  The bulk of the testimony concerned what happened on October 4, as described in detail above.  The fact that the children did not attend school on October 4 raises additional concerns, however.  The Petitioner's own witness indicated that DSS picked the children up at 9:30 in the morning (T. p. 33, line 18). Why did the social worker not transport the children to school?  If the children missed school on October 4 it was not Ms. Jackson's fault, because by 9:30 that morning they were in DSS's custody.  If the children's attendance was so vitally important, why did DSS fail to take the children to school?  As a result, the boys missed more school that day than they did on the day when Ms. Jackson took them to the doctor.

Much of Finding of Fact no. 5 is not supported by the evidence.  There was a great deal of confusion about when telephone calls had taken place, who had called whom on either the night of October 3rd and the morning of October 4th, and who had said what.  The testimony at trial given by both Ms. Jackson and the mother of the children was consistent with the Statement of Facts, supra at p. ???  

However, there is no evidence to support several of the statements contained in  Finding of Fact no. 5.  For example: "The mother informed the social worker that she had called Ms. Jackson that evening to pick up the children; however Ms. Jackson told her she was on the way but never showed up."  Neither the social worker nor Ms. Jackson nor the mother of the children gave testimony which would support that statement (T. p. 36, lines 1-10; T. p. 25, line 19, through p. 26, line 9).

Some confusion might have been resolved if Ms. Joyner had testified.  Ms. Joyner had been subpoenaed, but left before giving testimony (T. p. 41, lines 7-8).  When the Petitioner brought this to the attention of the court, the court stated, "[a]ll right, that's fine." (T. p. 42, line 21, through p. 43, line 2).  The social worker attempted to testify as to what Ms. Joyner had said, but the Respondent's attorney made appropriate objections to the introduction of this impermissible hearsay, and the court properly sustained the objection (T. p. 36, line 11, through p. 37, line 3; (T. p. 38, line 13, through p. 39, line 9).  There was insufficient evidence that Ms. Joyner could not have been considered an alternative placement for the boys, only the social worker's statement that Ms. Joyner wanted to discuss it with her husband (T. p. 38, lines 13-17).  There is no evidence that a home study was performed.

In summary, the totality of the evidence shows for at least six (6) months prior to 4 October, 2004, Ms. Jackson and her husband were providing a good home for T.H. and S.F.  They were receiving routine medical care, and with the exception of a couple of hours on a day when she took them to the doctor, they were attending school regularly.  On her own volition, she saw that they got needed speech therapy.  The children were well-bonded to Ms. Jackson and to their cousins.  On 4 October, due to circumstances beyond the control of Ms. Jackson, the boys who are the subject of this action spent somewhere between 30 and 60 minutes in the home of their parents.  Ms. Jackson did not take them there, and as soon as she was informed of what had happened, she appeared at DSS to try and resolve the problem.

Ms. Jackson's actions do not rise to the level required for a finding or conclusion that she was negligent.  As pointed out so cogently and intelligently by Justice Orr's opinion in Stumbo,  

On this record, we have a report of a circumstance that probably happens repeatedly across our state, where a toddler slips out of a house without the awareness of the parent or caregiver -- no matter how conscientious or diligent the parent or care giver might be. While no one wants that to happen, such a lapse does not in and of itself constitute “neglect” under N.C.G.S. § 7B-101.

Stumbo, 357 N.C. at 288-9, 582 S.E.2d at 261.

Similarly, under the facts and circumstances of the case at Bar, two boys ended up slipping into the home of their parents for less than an hour, despite how diligent and contentious their custodial parent was.  

Finally, "Finding of Fact" no. 5 is not a Finding; it is a Conclusion.  It additionally misstates the law.  North Carolina G.S. §7B–101(15) states that a child is neglected when he lives in an injurious environment, not when he is found in an injurious environment for approximately 45 minutes.  

The Findings of Fact in this case were not supported by clear, cogent, convincing evidence.  Based on the evidence in this case, T.H. and S.F. were not neglected children, and the trial court's conclusion that they were neglected and 

dependent was error.  Conclusions of Law are reviewable de novo by this Honorable Court.  In re Pope (144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).  Even if the findings had been supported by clear, cogent, and convincing evidence - - a standard which is, "greater than the preponderance of the evidence standard required in most civil cases” In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984) - - they still do not support the trial court's Conclusion in this case. 

The children were not neglected because the "conduct at issue [did not] constitute[ ] either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile," In re: Stumbo, 357 N.C. at 283-4, 582 S.E.2d at 258-9.  The children were not dependent because Ms. Jackson could have continued to provide them with a good home, and DSS never fully investigated the Joyner home.  The trial court should be reversed.

II.
THE TRIAL COURT''S DECISION SHOULD BE REVERSED, BECAUSE THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT DENIED THE CHILDREN ANY FURTHER CONTACT WITH THEIR RELATIVES, LEFT THEM IN FOSTER CARE, AND CEASED REUNIFICATION BETWEEN THE CHILDREN AND THEIR AUNT AND UNCLE, NONE OF WHICH WAS IN THEIR BEST INTERESTS.


ASSIGNMENTS OF ERROR NO. 8, 9, 19-25, 29-30; R p. 90-95.
In devising an appropriate disposition, a trial court is mandated to act in the child's best interests, N.C.G.S. §7B-903.  "The purpose of dispositions in juvenile actions is to design an appropriate plan to meet the needs of the juvenile and to achieve the objectives of the State in exercising jurisdiction. . . . " N.C.G.S. §7B-900, consistent with the overall goal of the Juvenile Code, which includes in pertinent part, 

To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family [and]  . . . . To provide standards for the . . . return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.

N.C.G.S. §7B-100

In considering the best interests of the child, N.C.G.S. §§7B-901, -903, the trial court must give preference to relatives over non-relatives, In re: L.L., __ N.C. App. __, __ S.E.2d __ (COA04-783, Filed: 16 August 2005).

In the case at Bar, the trial court made a disposition which was not in the best interests of the children, and removed them from a kinship placement.  On 30 June 2004, Judge Faircloth rendered an order which was subsequently entered on 4 August, which placed T.H. and S.F. in the custody of their Aunt, stating that it was in the children's best interests (see supra at p. 4).  A few months later, Judge Corbett, who was not as familiar with the case according to his own statement ("I haven't been here in a while", T. p. 47, line 8), removed the children from that home, despite finding as a fact that, "Ms. Jackson did ensure that the children's needs were being met in the home." (R. p. 49).

The social worker acknowledged that:  (1) Ms. Jackson's home was good enough for the children to have stayed there for an extended period of time (T. p. 39, line 16 through p. 40, line 5); (2) that Ms. Jackson initiated speech therapy for the children on her own volition (T. p. 40, lines 15-21); that she was concerned about their schooling (T. p. 42, lines 5-8); and that the children were bonded to Ms. Jackson and her own children, their cousins (T. p. 40, line 22 through p. 41, line 6).

The problem with this case was not Ms. Jackson, her actions, or her failure to act.  What was at the root of the problem with this case was (1) the visitation plan ordered by the trial court when custody was given to Ms. Jackson and her husband;  and (2) the fact that the initial order granting custody was not entered until 4 August.

First, the visitation plan adopted by the trial court mandated that the children spend a minimum of one day a week of unsupervised visitation with their parents, lasting at least two (2) hours at most eight (8) hours per day.  Because the visits were ordered to be unsupervised, Ms. Jackson was given the responsibility, but insufficient 

authority to carry out the court's order.  Because the visits were ordered to be unsupervised, anything could have happened during that time.  The parents could have taken the children to their home at any time without the knowledge of Ms. Jackson and thereby violated the court order.  Instead, a different relative deposited the children at the home of their parents, and Ms. Jackson was powerless to prevent it.  


The appropriate disposition in this case was not to cut these children off from someone who obviously loved them and was doing a good job taking care of them;  the solution was to give her an equivalent amount of responsibility and authority by either discontinuing visits with the parents altogether, or instituting supervised visits.  


There is no indication that the children had behavior problems prior to the time they were removed from Ms. Jackson's care.  Subsequently, however, they began to have behavior problems (R. p. 53).  More than likely this was due to the children being suddenly cut off from their family, and not because of anything Ms. Jackson did or did not do.  Ms. Jackson's own children have not been removed from her home, nor have any allegations been made that she is providing an inappropriate home for her own children.  


The second problem at the root of this case was the late entry of the order granting Ms. Jackson custody, in addition to other timing issues.  Ms. Jackson was granted custody of these children after the previous school year had already ended (R. p. 5).  Thus she had no opportunity to start an I.E.P. process, or do anything about the children's educational needs until the following school year began.  

Although the trial court granted Ms. Jackson and her husband authority to consent to medical treatment and to address the educational needs of the children, the written order which they would have needed to produce in order to get those services was not signed until 4 August 2004.  The Record does not indicate when the order was served on Ms. Jackson or her attorney.


In 2004, the Johnston Co. School system started classes on 9 August (see Appendix at 1), which was only four (4) calendar days after the order was signed, and two (2) of those days fell on a weekend.   By the time the children had been removed on 4 October, Ms. Jackson had obviously started some process to have the children's educational needs assessed and met, because they were already receiving speech therapy, something which the social worker admitted Ms. Jackson had initiated (T. p. 32, lines 22-25).  But it frequently takes schools a while to get testing initiated and results evaluated before a plan can be made to meet the needs of students with learning differences, because the Special Education system is complex (see Appendix at 2).


The Dispositional Order entered by the trial court contains unnumbered paragraphs, and each paragraph contains numerous Findings, rendering it difficult to address/challenge those Findings of Fact for which there is no supporting evidence.  However, in the interests of clarity, the unnumbered paragraph in the Dispositional Order, which begins with the word "While" (R. p. 53) will be referred to herein as "Finding of Fact no. D-1."  That paragraph insinuates that Ms. Jackson was not attending to the educational needs of the children.  This is an unfair inference in light of the fact that she had the children in her legal custody for only a few weeks between the time school started and the time when the children were taken from her in the first week of October.  If she requested testing for the children on the very first day of school, it is very likely the results would not have been available until November.  The fact that the children were identified as having additional educational needs after they were taken from her custody does not in any way support a conclusion that Ms. Jackson failed to provide appropriate care.  As stated above, the trial court found as a fact that, "[f]rom April 19, 2004 until October 4, 2004 . . . . Ms. Jackson did ensure that the children's needs were being met in the home." (R. p. 49). 


Finding of Fact no. D-1 also implies that Ms. Jackson was not meeting the medical needs of the children.  However, she had taken them to the doctor's on 1 October 2004.  There is no evidence as to what the doctor said, what tests were performed, etc.  It is possible that it was discovered during that appointment that the children had medical needs which Ms. Jackson would have addressed if the children had not been removed from her home three (3) days later.


The following paragraph - - Finding of Fact no. D-2, which begins with, "Ms. Jackson" (R.p. 53) - - indicated Ms. Jackson's commitment to T.H. and S.F. because 

of her expressed desire to adopt the boys and provide them with a permanent home. Most of the balance of the paragraph merely restates what the social worker recalls regarding how large a percentage of a conversation concerned one thing, and how much of it concerned something else.  This information was not part of sworn testimony, but was just incorporated from a report.  For example, it states that, Ms. Jackson appeared  primarily concerned with . . . ." (R. p. 53).  This paragraph also states that the parents - - not Ms. Jackson - - failed to make efforts to resolve issues which led to removal, and that the parents acknowledge willful violation of court orders.  To the extent that these findings conflict with the testimony given under oath, the sworn testimony should be afforded a greater degree of credibility than the allegations lifted from the report filed by the social worker.


Cutting these children off from their family suddenly, and removing them from a home where their needs had been met for the previous six (6) months, when they were closely bonded to their Aunt, Uncle, and cousins, was an abuse of discretion, and not in the best interests of the children.  The trial court clearly indicated its bias against kinship placements when it stated that, ". . . every time y'all place somebody with a relative who is close to it, what do you have?  Troubles."


As stated above, the problem was not with the placement, or with Ms. Jackson;  the problem was the visitation order which allowed the parents to have unsupervised visitation.  Likewise, the proper solution was not to cut these children off from their family and put them into foster care.  The proper solution was to change the visitation plan to supervised and allow Ms. Jackson to continue to raise T.H. and S.F.  The trial court should be reversed.

III.
THE TRIAL COURT'S DECISION SHOULD BE REVERSED, BECAUSE IT ERRED WHEN IT ENTERED A PERMANENT PLAN FOR THE CHILDREN BUT FAILED TO MAKE REQUIRED FINDINGS OF FACT.


ASSIGNMENTS OF ERROR NO. 3, 28; R p. 89, 95.
When entering a dispositional order establishing a permanent plan for a child, “the trial court can only order the cessation of reunification efforts when it finds facts based on credible evidence presented at the hearing that support its conclusion of law to cease reunification efforts.” In re Weiler, 158 N.C. App. 473, 478 581 S.E.2d 134, 137 (2003)(emphasis added).  The court in the above captioned matter failed to do so, and should be reversed.

Generally, when determining a permanent plan for a child, a court holds a Permanency Planning Hearing.  The purpose of a Permanency Planning Hearing is "to develop a plan to achieve a safe, permanent home for the juvenile within a reasonable period of time." N.C.G.S. §7B-907(a) (2003).  

The essential intent and aims of the Juvenile Code, and more specifically a permanency planning hearing, “is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).” 

In re Dula, 143 N.C. App. 16, 24, 544 S.E.2d 591, 595, aff'd per curiam 354 N.C. 356, 554 S.E.2d 336 (2001), quoting, In re: Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984).

When a trial court structures a permanent plan, and determines that the children 

of a family are not going to be able to return home, or that they will remain placed 

outside the home, the court must consider several important criteria and make requisite Findings of Fact.  N.C.G.S. § 7B-907(b)(2003)("At the conclusion of the hearing, if the juvenile is not returned home, the court shall consider the criteria and make written findings…") (emphasis added).   It must examine and weigh the evidence which is relevant to those criteria, and then make findings based on evidence which is clear, cogent, and convincing.  Finally, it must fashion conclusions of law which are supported by the findings. N.C.G.S. § 7B-907(c)(2001).  See, In re Gleisner, 41 N.C. App. 475, 480 539 S.E.2d 362, 366 (2000) (“In a nonjury trial, it is the duty of the trial judge to consider and weigh all of the competent evidence, and to determine the credibility of the witnesses and the weight to be given their testimony.”)(citation omitted.).

The North Carolina Court of Appeals has held that the General Assembly's use of the word "shall" establishes a mandate.  Failure to comply with the statutory mandate is reversible error.  In re Wade, 67 N.C. App. 708,711, 313 S.E.2d 862, 864 (1984) (“The statutory use of the word ‘shall’ is a mandate to trial judges . . . .Failure to follow the mandate of the statute is error.”). See also, In re Eades, 143 N.C. App. 712, 713, 547 S.E. 2d 146, 147 (2001).

In the case at Bar, the Petitioner simultaneously filed a Motion for Review/ Permanency Planning Hearing, when it filed the Petition, and the resulting Order made some directives regarding a permanent plan for the children in the above captioned case.  It ordered that there would be no attempt made to work with Ms. Jackson, the custodial parent of the children; that there would be no attempt at reunification; and that she could have no visits with the children who had been part of her family for several years, and with whom she shared a significant bond.  There was not even any provision made for the cousins - - her children and her nephews - - to have any further contact.

The trial court made no efforts to reunify her with her nephews even though in 

the same order the trial court found that, "[f]rom April 19, 2004 until October 4, 2004 . . . . Ms. Jackson did ensure that the children's needs were being met in the home." (R. p. 49).  In devising a permanent plan for the children, the trial court failed to make required findings of fact.  For example, the trial court did not make a finding as to whether it was possible for the children to return to Ms. Jackson's home in six (6) months, and if not why not.  As stated above, the children had been well cared for six (6) months, and were well bonded to her and her family.  The children could have safely returned to Ms. Jackson's home had the visitation plan been changed so that any future visits between the children and their parents were supervised.  

While the order contains the conclusory statement that, "it is futile and inconsistent with the juveniles' need for a safe, permanent home within a reasonable period of time to continue reunification efforts with [the mother] and [the father] and Dekeshia Jackson,"  (R.P. 53,) the evidence does not support such a statement.  No efforts at all were made to reunify the boys with Ms. Jackson and her family, so it is a fallacy to say that they should not "continue."   Further, that statement conflicts with the finding in the adjudication order stating that for six months, Ms. Jackson provided a good home for the boys.  Most importantly, Ms. Jackson's home was the best chance T.H. and S.F. had for achieving a permanent home in a short amount of time. 

Additionally, the Dispositional Order seems to imply that the children cannot 

be returned to Ms. Jackson because, " the protection of the juveniles could not be ensured while in the relatives care due to their repeated willful violations of court orders, including back in April of 2004 and October 2004." (R. p. 53)  This statement is problematic for a number of reasons.  First of all, there was no evidence that Ms. Jackson or her husband ever willfully violated the court order.  There was an allegation that there had been some confusion over what the court order said before the written order granting them custody was entered.  There was no evidence at all that Ms. Jackson willfully violated the order in October.  There were no willful violations.  During the episode which occurred on 4 October, all of the evidence tended to support Ms. Jackson's assertion that she had no knowledge that the boys had been dropped off at their parents' house.   

Second, the statement is not a finding, but a conclusion.

Matters of judgment are not factual; they are conclusory and based ultimately on various factual considerations. Facts are things in space and time that can be objectively ascertained by one or more of the five senses or by mathematical calculation. Facts, in turn, provide the bases for conclusions. . . . . "We note that, '[i]f [a] finding of fact is essentially a conclusion of law . . . it will be treated as a conclusion of law which is reviewable on appeal.'” 

M.R.D.C., 166 N.C. App. 693, 697 603 S.E.2d 890, 892 (2004), citing, Smith v. Beaufort County Hosp. Ass'n, 141 N.C. App. 203, 214, 540 S.E.2d775, 782 (2000)(other citations omitted). 

Finally, the juveniles safety could have been ensured by entering an order 

implementing supervised visitation with the parents, or discontinuing visits with the parents which would have ensured that the children could have been safe in Ms. Jackson's care.

In a similar case, In re Ledbetter, 158 N.C. App. 281, 285, 580 S.E.2d 392, 394 (2003), this Honorable Court held that a trial court had failed to make adequate findings.  In Ledbetter, the mother had violated court orders regarding visitation, and had failed to pay child support, but the findings regarding those issues, did "not alone explain 'why it is not in the juvenile's best interests to return home[.]" Id.  In the case sub judice, even if Ms. Jackson had violated the trial court's order, it does not explain why the children could not be returned to her because, as stated earlier, the problem which arose could be fixed merely by changing the visitation plan with the parents.

The trial court failed to make additional required findings.  It did not state what the permanent plan for the children should be, and did not address whether guardianship, adoption and/or termination of the rights of the parents should be pursued.  There were no findings concerning barriers to adoption.  The trial court's order in the case at Bar should be reversed and the children should be returned to Ms. Jackson 's home.

CONCLUSION

For the reasons stated above, the Court of Appeals should reverse the trial court’s order concluding that the children were neglected and dependent, changing the permanent plan
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