No. COA06-1271






3A Judicial District

NORTH CAROLINA COURT OF APPEALS

IN THE MATTER OF


)






)

From PITT County
T.M.M.,



)

02 J 119

MINOR CHILD


)


BRIEF OF RESPONDENT/APPELLANT FATHER

TABLE OF CONTENTS

Table of Authorities
iii

Questions Presented
iv

Statement of the Case
1

Statement of the Facts
3

Basis for Appellate Review
7

Standard for Appellate Review
8

Argument
9

I. THE DECISION OF THE TRIAL COURT TO TERMINATE THE PARENTAL RIGHTS OF THE RESPONDENT FATHER MUST BE VACATED AS THE PITT COUNTY DSS LACKED STANDING TO INITIATE THE ACTION PURSUANT TO N.C.G.S. 7B-1103. (R.pp. 229-233) (T.pp. 3-6). 

II. THE TRIAL COURT LACKED JURISDICTION TO DETERMINE THIS MATTER AS THE PETITION WAS DEFECTIVE PER SE UNDER N.C.G.S 7B-1104(5) IN THAT A CUSTODY ORDER WAS NOT ATTACHED TO SAID PETITION. (R.pp. 229-233) (T.pp. 3-6).

III. THE TRIAL COURT LACKED JURISDICTION TO DETERMINE THIS MATTER AS THE PETITION WAS DEFECTIVE PER SE UNDER N.C.G.S. 7B-1104(B) IN THAT EVEN IF THE NON-SECURE CUSTODY REFERENCED HAD BEEN ATTACHED, A NON-SECURE CUSTODY ORDER IS INSUFFICIENT TO GRANT CUSTODY PURSUANT TO THIS STATUTE. (R.pp. 229-233) (T.pp. 3-6)

IV. THE TERMINATION OF PARENTAL RIGHTS ORDER MUST BE VACATED AS THE PERMANENCY PLANNING HEARING IN THIS MATTER WAS HELD JULY 10, 2003 WHERE ADOPTION WAS MADE THE PERMANENT PLAN AND DSS WAS UNDER A STATUTORY MANDATE TO FILE THE TPR ACTION WITHIN 60 DAYS, BUT FAILED TO FILE SUCH ACTION UNTIL ALMOST TWO YEARS LATER. (R.pp. 229-233).

V. THE TRIAL COURT’S DECISION SHOULD BE VACATED BECAUSE THE HEARING WAS HELD MORE THAN 90 DAYS OF FILING SAID PETITION IN CONTRAVENTION OF THE MANDATE OF N.C.G.S. 7B-1109. (R.pp. 229-233; 735-753)

VI. THE TRIAL COURT ERRED IN FINDING OF FACT #1 IN THAT PITT COUNTY DSS DID NOT QUALIFY AS A PETITIONER UNDER N.C.G.S. 7B-1103 AND SAID FACT IS NOT PROVED BY CLEAR, COGENT, AND CONVINCING EVIDENCE. (R.p. 737).

VII. THE TRIAL COURT ERRED IN CONCLUDING AS A MATTER OF LAW THAT THE PARTIES AND SUBJECT MATTER ARE PROPERLY BEFORE THE COURT IN THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FACTS. (R.p. 750).

VIII. THE TRIAL COURT ERRED IN ORDERING THE TERMINATION OF THE PARENTAL RIGHTS OF THE RESPONDENT FATHER.  (R.p. 752).

Conclusion
34

Certificate of Service
35

Table of Authorities

Cases
Beauchesne v. University of North Carolina at Chapel Hill,

 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997)
9, 15

Harper v. City of Asheville, 160 N.C. App. 209, 213-214

 (N.C. Ct. App. 2003)
9, 15

In re A.D.L., ___ N.C. App. ___, ___ S.E.2d ___

 (No. COA03-1333) (19 April 2005)
24, 26

In re B.M., ___ N.C. App. ___, 607 S.E.2d 698 (2005)
24, 26

In re C.J.B and M.G.B., COA04-992,    N.C.App.    ,    

 S.E.2d     (June 21, 2005)
26

In re E.N.S., 164 N.C. App. 146, 595 S.E.2d 167 (2004)
24

In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001)
21

In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840

 (2000), appeal dismissed, disc. Review denied 353 N.C.374,

 547 S.E.2d 9 (2001)
8

In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003)
14, 19, 22

In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387, disc.

 review denied, 359 N.C. 68, 604 S.E.2d 314 (2004)
24

In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985)
15, 20, 21

In re L.E.B., ___ N.C. App. ___, 610 S.E.2d 424 (2005)
24, 25, 26

In re McKinney, 158 N.C. App. 441, 445, 581 S.E.2d

 793, 796 (2003)
14, 19, 22

In re Mitchell, 87 N.C. App. 164, 359 S.E.2d 809 (1987)
15, 20

In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988)
8

In re Shepard, 591 S.E.2d 1 (2004)
8

In re T.L.T., ___ N.C. App. ___, 612 S.E.2d 436 (2005)
24, 25, 26

In re Triscari Children, 109 N.C. App. 285, 287, 426 S.E.2d

 435, 436 (1993)
22

In re Wade, 67 N.C. App. 708, 711 (1984)
15, 19, 21

In re Walker, 83 N.C. App. 46, 47, 348 S.E.2d 823,

 824 (1986)
15, 20

In Re Z.T.B., ____ N.C.App. ____, ____ S.E.2d ____

 (COA04-238) (7 June 2005)
11, 14, 19, 22

Matter of Pope, 144 N.C. App.32,547 S.E.2d 153 (2001)
8

NC Dept. of Envt. & Natural Resources v. Carroll,

 358 N.C. 649 (2004)
20

Raleigh Rescue Mission, Inc. v. Board of Adjustment

 of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E.2d

 588, 590 (2002)
9, 15

Starco v. AMG Bonding and Ins. Services, Inc., 124 N.C.

 App 332, 477 S.E.2d 211 (1996)
8

State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179,

 181 (1976)
8, 14, 19



 TOA \h \c "2" 
Statutes
N.C.G.S. §7A-289.25 (1989)
22

N.C.G.S. §7B-1001(a)(6)
7

N.C.G.S. §7B-1101 (2004)
12, 14, 19, 22

N.C.G.S. §7B-1103(a)(3)
9, 27

N.C.G.S. §7B-1104(5)
12, 13, 15, 16, 32, 33

N.C.G.S. §7B-1109
23

N.C.G.S. §7B-1109(e)
25

N.C.G.S. §7B-1109(f)
8

N.C.G.S. §7B-1110
8

N.C.G.S. §7B-1110(a)
25

N.C.G.S. §7B-506
10, 16, 28, 31

N.C.G.S. §7B-506(a)
17

N.C.G.S. §7B-507
17, 29, 32

N.C.G.S. §7B-905
10, 17, 29, 31

N.C.G.S. §7B-906
17, 29, 32

N.C.G.S. §7B-907(e)
21



 TOA \h \c "4" 
Rules
N.C.R. App. P.10(a)(2005)
8, 14, 19




No. COA06-1271






3A Judicial District

NORTH CAROLINA COURT OF APPEALS

IN THE MATTER OF


)






)

From PITT County
T.M.M.,



)

02 J 119

MINOR CHILD


)


QUESTIONS PRESENTED

I. THE DECISION OF THE TRIAL COURT TO TERMINATE THE PARENTAL RIGHTS OF THE RESPONDENT FATHER MUST BE VACATED AS THE PITT COUNTY DSS LACKED STANDING TO INITIATE THE ACTION PURSUANT TO N.C.G.S. 7B-1103. (R.pp. 229-233) (T.pp. 3-6). 

II. THE TRIAL COURT LACKED JURISDICTION TO DETERMINE THIS MATTER AS THE PETITION WAS DEFECTIVE PER SE UNDER N.C.G.S 7B-1104(5) IN THAT A CUSTODY ORDER WAS NOT ATTACHED TO SAID PETITION. (R.pp. 229-233) (T.pp. 3-6).

III. THE TRIAL COURT LACKED JURISDICTION TO DETERMINE THIS MATTER AS THE PETITION WAS DEFECTIVE PER SE UNDER N.C.G.S. 7B-1104(B) IN THAT EVEN IF THE NON-SECURE CUSTODY REFERENCED HAD BEEN ATTACHED, A NON-SECURE CUSTODY ORDER IS INSUFFICIENT TO GRANT CUSTODY PURSUANT TO THIS STATUTE. (R.pp. 229-233) (T.pp. 3-6)

IV. THE TERMINATION OF PARENTAL RIGHTS ORDER MUST BE VACATED AS THE PERMANENCY PLANNING HEARING IN THIS MATTER WAS HELD JULY 10, 2003 WHERE ADOPTION WAS MADE THE PERMANENT PLAN AND DSS WAS UNDER A STATUTORY MANDATE TO FILE THE TPR ACTION WITHIN 60 DAYS, BUT FAILED TO FILE SUCH ACTION UNTIL ALMOST TWO YEARS LATER. (R.pp. 229-233).

V. THE TRIAL COURT’S DECISION SHOULD BE VACATED BECAUSE THE HEARING WAS HELD MORE THAN 90 DAYS OF FILING SAID PETITION IN CONTRAVENTION OF THE MANDATE OF N.C.G.S. 7B-1109. (R.pp. 229-233; 735-753)

VI. THE TRIAL COURT ERRED IN FINDING OF FACT #1 IN THAT PITT COUNTY DSS DID NOT QUALIFY AS A PETITIONER UNDER N.C.G.S. 7B-1103 AND SAID FACT IS NOT PROVED BY CLEAR, COGENT, AND CONVINCING EVIDENCE. (R.p. 737). 

VII. THE TRIAL COURT ERRED IN CONCLUDING AS A MATTER OF LAW THAT THE PARTIES AND SUBJECT MATTER ARE PROPERLY BEFORE THE COURT IN THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FACTS. (R.p. 750).

VIII. THE TRIAL COURT ERRED IN ORDERING THE TERMINATION OF THE PARENTAL RIGHTS OF THE RESPONDENT FATHER.  (R.p. 752) 

STATEMENT OF THE CASE

This matter was initiated with the filing of a Petition on June 13, 2002, alleging that the subject juvenile was neglected and dependent.  (R.pp. 2-4).  This initial petition did not make allegations against the Respondent Father Octavius M. as the identity of the father was not yet known.  A nonsecure order was issued that same date.  (R.p. 5).  An amended juvenile petition was filed June 18, 2002, to add allegations that the father of the juvenile was believed to be Octavius M.  (R.pp. 8-10).

Nonsecure custody was continued in effect by orders entered June 14, June 21, June 27, and July 30, 2002.  (R.pp. 20-32).  Additional nonsecure orders were entered August 1, 2002, September 5, 2002, October 10, 2002, November 14, 2002, December 12, 2002, January 22, 2003, and March 6, 2003.  (R.pp. 51, 56, 70, 74, 85, 89, 94).  The adjudication upon the petition was finally held on March 6, 2003, with the order being filed April 2, 2003.  (R.p. 98-103).

This initial adjudication order failed to make any findings or conclusion of law as to whether the juvenile was neglected, dependent, or both, but did place custody of the juvenile in the Department of Social Services.  (R.pp. 102-103).  This adjudication order was appealed from by the Respondent Mother and this Court reversed and remanded same in an opinion dated January 4, 2005, due to, inter alia, these defects.  (COA04-17)(R.pp. 142-145).  This Court remanded for further proceedings.  There was never a subsequent adjudication order entered upon the initial petition.

A Permanency Planning Hearing was held while the appeal was pending on July 10, 2003, and the permanent plan for the juvenile was made adoption.  (R.pp. 119-123).  After the prior appellate decision was rendered, there were numerous nonsecure custody orders entered and Notices of Hearing issued to “readjudicate” the 2002 petitions, but no orders of adjudication or disposition were ever entered.  (R.pp. 151, 153, 156, 160, 165, 170, 173, 178, 181, 184, 189, 192, 197, 200, 203, 208, 211, 216, 221, 226).

A petition to terminate the parental rights of both Respondent Parents was filed December 28, 2005, without any adjudication of the underlying petition.  (R.pp. 229-233).  Even after the filing of the Petition to Terminate Parental Rights, the underlying neglect and dependency petitions from 2002 continued to be noticed on for hearing repeatedly.  (R.pp. 237, 242, 249, 254, 261, 263, 269, 278, 285).  The Petitioner eventually began noticing on both continued hearings for nonsecure custody and the Termination of Parental Rights.  (R.p. 266, 288, 291, 297, 304, 306).

The termination of Parental Rights petition was heard on May 10, May 18, and June 8, 2006.  (R.p. 735).  The order was entered on July 12, 2006.  (R.p. 735).  The Father timely filed a signed, written notice of appeal on July 27, 2006.  (R.p. 758).  Appellate Entries were made on that same date.  (R.pp. 759-760).  The undersigned was appointed by the Office of the Appellate Defender on August 1, 2006, to represent the Respondent Father on appeal.  (R.p. 762).  The transcript was delivered on July 22, 2006.  (R.p. 774).  The proposed record on appeal was served September 5, 2006 (R.p. 776) and the settled record on appeal was served September 20, 2006.  (R.p. 777).  The record was thereafter filed with this Court and this Brief on behalf of the Respondent Father is timely served without extension of time.

STATEMENT OF THE FACTS

Octavius Matthews is the Respondent Father in this action and the father of the subject juvenile T.M.M.  At the time of the birth of the child, the child was removed from his mother’s custody.  (R.p. 739, ¶22).  The identity of the Father was not known at that time of the birth and the filing of the initial neglect and dependency petition (R.pp. 2-4), but a later amended petition alleged that Octavius Matthews was the father (R.pp. 8-10), and paternity testing later established this.  (R.p. 739, ¶20).

The primary concern about the circumstances surrounding the birth of this child in June, 2002, and the need to take immediate nonsecure custody, was that the Petitioner Pitt County Department of Social Services had in their legal custody at that time the Mother’s two other children, T.S. and S.M., who were not Octavius’ children.  T.S. and S.M. had been adjudicated neglected in Pitt County Case 01 J 116 on December 13, 2001.  (R.p. 739, ¶21).  Neither the initial adjudication and disposition order which was vacated nor the termination of parental rights order itself makes significant findings of fact concerning the Respondent Father Octavius Matthews.

The findings of both orders deal primarily with the Mother and her historical relationship with a Mr. Seymour, who was the father of at least one of her older children.  The mother admitted cocaine and marijuana use to the Petitioner covering a period from 1997 to 2001 but had refused treatment.  (R.p. 742, ¶35).  Mr. Seymour had an extensive criminal history and the Mother and Seymour had a history of domestic violence between them.  (R.p. 740, ¶¶24-27).  One of the conditions imposed upon T.M.M.’s mother in her earlier cases from 2001 involving her older children was that she terminate all contact with Mr. Seymour in order to be reunited with these older children, which she failed to do.  (R.p. 740, ¶28).

The mother’s continued contact with Mr. Seymour culminated in the mother being stopped in June, 2001, about a year before the birth of this child T.M.M., while she and her two older children were riding in a car with Mr. Seymour, who was believed to be transporting drugs.  The children were not in child restraints.  When officers attempted to search the vehicle, the Mother became belligerent, cussed in front of the two children by Mr. Seymour, and was eventually arrested, apparently for Resist, Obstruct, and Delay of an officer.  (R.pp. 740-741, ¶¶29-33).

The Mother additionally had an altercation with Mr. Seymour in November, 2001, when he demanded she have an abortion of this child, T.M.M., and Mr. Seymour then kicked and punched the mother and threatened to kill her if she left him.  (R.p. 741, ¶34).  After the birth of T.M.M. and his removal by the Petitioner, the Mother continued her contacts with Mr. Seymour.  In September, 2002, she was involved in an altercation when Seymour came to her home with a machete and assaulted yet another male, not the father in this case, in her presence.  (R.p. 742, ¶¶36-37).  The mother gave a false name to police on this occasion, and was intoxicated and combative.  (R.p. 742, ¶38).  The mother tried to have the criminal charges against Seymour from this incident dismissed and she was evicted from her home as a result of this altercation.  (R.p. 743, ¶¶41-42).  These charges against Seymour were dismissed after Seymour and the Mother attended mediation together sometime in 2004.  (R.p. 743, ¶43).

After considerable delay following the filing of the initial neglect and dependency petitions, T.M.M., the subject of this case, was adjudicated neglected on March 31, 2003.  (R.pp. 98-103).  The mother thereafter continued contact with Mr. Seymour, being arrested in December, 2003, following an incident involving him, at which time she also gave a fictitious name to police.  (R.p. 743, ¶44).  Between December, 2003, and the hearing of the Petition to Terminate the Parental rights of these parents, T.M.M.’s mother also was charged with criminal offenses against Mr. Seymour and Seymour’s sister.  (R.p. 743, ¶45).

The initial adjudication and dispositional order was then vacated by the N.C. Court of Appeals in an opinion dated January 4, 2005, due to, inter alia, the failure of the order to make any conclusions of law regarding the basis for the adjudication.  (COA04-17)(R.pp. 142-145).  This Court remanded this case for further proceedings.  There was never a subsequent adjudication order entered upon the initial petition.

After the decision by this Court vacating the adjudication and dispositional order, the trial court entered order after order continuing the nonsecure custody of the juvenile in the Petitioner.  (R.pp. 151, 153, 156, 160, 165, 170, 173, 178, 181, 184, 189, 192, 197, 200, 203, 208, 211, 216, 221, 226).

In the meantime, a Permanency Planning Hearing was held while the appeal was pending on July 10, 2003, and the permanent plan for the juvenile was made adoption.  (R.pp. 119-123).  A petition to terminate the parental rights of both Respondent Parents was filed December 28, 2005, without any adjudication of the underlying petition.  (R.pp. 229-233).  Even after the filing of the Petition to Terminate Parental Rights, the underlying neglect and dependency petitions from 2002 continued to be noticed on for hearing repeatedly.  (R.pp. 237, 242, 249, 254, 261, 263, 269, 278, 285).  The Petitioner eventually began noticing on both continued hearings for nonsecure custody and the Termination of Parental Rights.  (R.pp. 266, 288, 291, 297, 304, 306).

In addition to her numerous problems prior to the filing of the neglect and dependency petition in 2002, the Mother had many other continuing problems up until the 2006 termination order appealed from.  The Mother had been diagnosed with Depression and explosive disorder, for which she had not secured any individual treatment (R.p. 744, ¶51) though she did attend group therapy for an undetermined period of time.  The mother had received disability income or Supplemental Security Income for many years due to her mental and emotional problems, until the income was terminated in 2002 for her failure to appear for a reevaluation of her condition.  (R.p. 745, ¶56).  The mother was held in contempt of court in Cumberland County, N.C. in January, 2006, for an angry outburst in court.  (R.p. 746, ¶60).  While T.M.M. was in custody, the mother moved repeatedly among several counties in Eastern North Carolina and absconded from probation from the Fall of 2004 until the Spring of 2006.  (R.p. 747, ¶¶66-69).

Octavius Matthews has not directly neglected T.M.M. and the substance of the findings of fact against Octavius in support of termination of his parental rights concern his lack of contact, lack of support, and criminal record.  His whereabouts were often unknown to the petitioner, he has a significant criminal history dating back to 1991, and at the time of the termination hearing he was incarcerated in the State of Virginia.  (R.p. 749, ¶¶76-79).  Matthews requested a home study of his mother’s home as a possible relative placement in 2003, but her home was not approved as a placement for T.M.M.  (R.p. 749, ¶¶80).  Matthews had not provided financial support for the child during the pendency of the case, though he was not incarcerated and presumably able to work at least sporadically.  (R.p. 750, ¶82).

BASIS FOR APPELLATE REVIEW

The right to appeal from a termination of parental rights order is conferred in N.C.G.S. §7B-1001(a)(6) TA \l "N.C.G.S. §7B-1001(a)(6)" \s "7B-1001(a)(6)" \c 2 .  The order entered July 12, 2006, terminated the rights of the Respondent Father (R.pp. 735-752) and therefore is an appealable order.  The Respondent father timely filed a written notice of appeal on July 27, 2006, from said order.  (R.p. 758).

STANDARD OF APPELLATE REVIEW

The standard for review for the adjudication phase of a termination of parental rights case is whether the court’s findings of fact are supported by clear, cogent, and convincing evidence, and whether the findings support the conclusions of law.  N.C.G.S. §7B-1109(f) TA \l "N.C.G.S. §7B-1109(f)" \s "7B-1109(f)" \c 2 .  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000), appeal dismissed, disc. Review denied 353 N.C.374, 547 S.E.2d 9 (2001) TA \l "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000), appeal dismissed, disc. Review denied 353 N.C.374, 547 S.E.2d 9 (2001)" \s "InreHuff" \c 1 ; In re Shepard, 591 S.E.2d 1 (2004) TA \l "In re Shepard, 591 S.E.2d 1 (2004)" \s "InreShepard" \c 1 .

The trial court’s conclusions of law are reviewable de novo.  Matter of Pope, 144 N.C. App.32,547 S.E.2d 153 (2001) TA \l "Matter of Pope, 144 N.C. App.32,547 S.E.2d 153 (2001)" \s "MatterofPope" \c 1  citing Starco v. AMG Bonding and Ins. Services, Inc., 124 N.C. App 332, 477 S.E.2d 211 (1996) TA \l "Starco v. AMG Bonding and Ins. Services, Inc., 124 N.C. App 332, 477 S.E.2d 211 (1996)" \s "StarcovAMG" \c 1 .

For the dispositional phase of the proceedings, the trial court is given discretion to determine what is in the best interests of the child (N.C.G.S. §7B-1110 TA \l "N.C.G.S. §7B-1110" \s "7B-1110" \c 2 ), therefore error is determined under an abuse of discretion standard.  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988) TA \l "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988)" \s "InreParker" \c 1 .

For questions of subject matter jurisdiction, or lack thereof, these issues also properly may be raised for the first time on appeal.  N.C.R. App. P.10(a)(2005) TA \l "N.C.R. App. P.10(a)(2005)" \s "NCRAP10a" \c 4 .  See State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976) TA \l "State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976)" \s "StatevBeaver" \c 1 .  For questions of subject matter jurisdiction, the standard of review is de novo.  See, e.g., Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (2002) TA \l "Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (2002)" \s "RaleighvBoard" \c 1 ; Beauchesne v. University of North Carolina at Chapel Hill, 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997) TA \l "Beauchesne v. University of North Carolina at Chapel Hill, 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997)" \s "BeauchesnevUNC" \c 1 .  Under the de novo standard, the trial court is required to consider the question of jurisdiction "anew, as if not previously considered or decided."  Raleigh Rescue Mission, TA \s "RaleighvBoard"  153 N.C. App. at 740, 571 S.E.2d at 590.  Harper v. City of Asheville, 160 N.C. App. 209, 213-214 (N.C. Ct. App. 2003)" \s "HarpervAsheville" \c 1 Harper v. City of Asheville, 160 N.C. App. 209, 213-214 (N.C. Ct. App. 2003)
.

ARGUMENT

I. THE DECISION OF THE TRIAL COURT TO TERMINATE THE PARENTAL RIGHTS OF THE RESPONDENT FATHER MUST BE VACATED AS THE PITT COUNTY DSS LACKED STANDING TO INITIATE THE ACTION PURSUANT TO N.C.G.S. 7B-1103.  (R.pp. 229-233) (T.pp. 3-6) (Assignment of Error I, R.p. 771).

G.S. 7B-1103(a)(3) TA \l "N.C.G.S. §7B-1103(a)(3)" \s "7B-1103(a)(3)" \c 2  provides in relevant part:

A petition or motion to terminate the parental rights of either or both parents to his, her, or their minor juvenile may only be filed by one or more of the following: Any county department of social services, consolidated county human services agency, or licensed child-placing agency to whom custody of the juvenile has been given by a court of competent jurisdiction.

Here, the Petitioner Pitt County D.S.S. lacked standing to initiate this petition because custody of the child T.M.M. had never been granted to the Petitioner.  The dispositional order entered April 2, 2003, after hearing of the underlying neglect and dependency petition on March 6, 2003, did purportedly grant custody to the Petitioner (R.pp. 98-103), but this order was vacated by the Court and the matter remanded to the trial court for further proceedings, which then never occurred.  The underlying neglect and dependency petitions filed June 13, 2002, and June 18, 2002 (R.pp. 2, 8) were never adjudicated nor was a dispositional order entered following this remand.  Therefore, the Petitioner did not have custody of the juvenile and did not have standing to initiate the Petition to Terminate Parental Rights.

The Petitioner had repeatedly sought and been granted nonsecure custody orders from the trial court in the years between the filing of the underlying neglect and dependency petitions and the filing of the Petition to Terminate Parental Rights.  However, nonsecure custody orders are temporary in nature and do not confer custody of a child nor standing to initiate a termination of parental rights proceeding.  G.S. 7B-506 TA \l "N.C.G.S. §7B-506" \s "7B-506" \c 2  addresses the temporary nature of these nonsecure hearings and orders:

(a) No juvenile shall be held under a nonsecure custody order for more than seven calendar days without a hearing on the merits or a hearing to determine the need for continued custody. (emphasis added)

And

(e) If the court orders at the hearing required in subsection (a) of this section that the juvenile remain in custody, a subsequent hearing on continued custody shall be held within seven business days of that hearing, excluding Saturdays, Sundays, and legal holidays when the courthouse is closed for transactions, and pending a hearing on the merits, hearings thereafter shall be held at intervals of no more than 30 calendar days. (emphasis added)

In contrast, a dispositional order such as was missing following this Court’s prior decision in this case actually grants custody of a juvenile to a party, such as the Petitioner in this case.  N.C.G.S. §7B-905 TA \l "N.C.G.S. §7B-905" \s "7B-905" \c 2  provides in relevant part:

(a) The dispositional order shall be in writing, signed, and entered no later than 30 days from the completion of the hearing, and shall contain appropriate findings of fact and conclusions of law. The court shall state with particularity, both orally and in the written order of disposition, the precise terms of the disposition including the kind, duration, and the person who is responsible for carrying out the disposition and the person or agency in whom custody is vested. (emphasis added)

And

(b) A dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker shall direct that the review hearing required by G.S. 7B-906 be held within 90 days from of the date of the dispositional hearing and, if practicable, shall set the date and time for the review hearing. (emphasis added)

And

(c) Any dispositional order shall comply with the requirements of G.S. 7B-507. Any dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker… (emphasis added).
From these three passages, it is clear that the actual granting of custody to the Petitioner did not occur until a dispositional order was entered.  Nonsecure custody is simply a temporary creature to protect a juvenile from immediate harm and does not grant custody of the child to any party, just as an ex parte order of up to ten days in a custody case under Chapter 50 does not grant custody of a child to a litigant.  Therefore, no order granting custody of this child to the Petitioner was in existence in order to grant standing to the Petitioner to file the Petition to Terminate Parental Rights as required.  This renders the Petition defective and deprives the trial court of jurisdiction to hear this matter.

In In Re Z.T.B., ____ N.C.App. ____, ____ S.E.2d ____ (COA04-238) (7 June 2005) TA \l "In Re Z.T.B., ____ N.C.App. ____, ____ S.E.2d ____ (COA04-238) (7 June 2005)" \s "InReZTB" \c 1 , this court held that “[p]ursuant to our statutory requirements ‘[t]he [district] court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile . . . .’”  N.C.G.S. §7B-1101 (2004) TA \l "N.C.G.S. §7B-1101 (2004)" \s "7B-1101" \c 2 .  Where there is no proper petition, however, the trial court has no jurisdiction to enter an order for termination of parental rights.

The Respondent Father was prejudiced by this omission.  The Petitioner had no standing to petition to terminate his parental rights and to allow them to proceed to do so in the absence of a dispositional order conferring custody of T.M.M. upon them was prejudicial per se.  But for this error, the Petitioner did not have standing to terminate Octavius’ parental rights to T.M.M.

II. THE TRIAL COURT LACKED JURISDICTION TO DETERMINE THIS MATTER AS THE PETITION WAS DEFECTIVE PER SE UNDER N.C.G.S 7B-1104(5) IN THAT A CUSTODY ORDER WAS NOT ATTACHED TO SAID PETITION. (R.pp. 229-233) (T.pp. 3-6) (Assignment of Error II, R.p. 771).

N.C.G.S. §7B-1104(5) TA \l "N.C.G.S. §7B-1104(5)" \s "7B-1104(5)" \c 2  states that a copy of the custody order giving custody of the subject juvenile to a person or agency “shall be attached to the petition.”  No copy of any such order was attached to the Petition to Terminate the Parental Rights of the Respondent Parents.  (R.pp. 229-233).  The Petition to Terminate Parental Rights alleged that “[a] copy of the first order giving full legal custody of the children [sic] to the Pitt County Department of Social Services in file numbers 01 J 116-117 is attached hereto as Exhibit ‘A.’”  (R.p. 230, ¶10).

However, this is not sufficient to comply with the pleading requirements of G.S. 7B-1104(5) TA \s "7B-1104(5)"  for several reasons.  First, no such order was attached to the Petition as the Petition alleged.  (R.pp. 229-234).  Second, the petition and initial nonsecure custody order for this child, T.M.M., was filed in Pitt County Case 02 J 119, not in 01 J 117-118 as referenced in the Petition.  The 2001 case cites are erroneous and apparently a reference to the cases involving T.M.M.’s older half siblings, S.M. and T.S., who were taken into nonsecure custody by Pitt County D.S.S. in 2001.  (R.p. 230, ¶13(c)).  Third, the initial order allowing T.M.M. to be placed in the nonsecure custody is irrelevant because said order, even if it was attached to the Petition or otherwise properly incorporated by reference, conferred nonsecure custody of the child upon the Petitioner for only a temporary period of seven days.  (R.p. 5, bottom).  Finally, the said initial nonsecure order is a nullity in that it granted custody for seven days from “June 13, 2001,” a year prior to the birth of this child T.M.M.  (R.p. 5, bottom).

The failure to attach an order evidencing that custody of T.M.M. was granted to the Petitioner was not an empty or vain exercise in this case since the adjudication and dispositional order conferring custody of T.M.M. to the Petitioner had been vacated by this Court.  The Father was clearly prejudiced in that he was not on notice or of the information the Petitioner had custody of his child at all, as of the date of the filing of the Petition to Terminate his parental rights.  This Court remanded this case for further proceedings, i.e., a readjudication and redisposition of the original neglect and dependency petition, which never happened.  The Petitioner cannot be rewarded for their failure to follow the directives of this court by allowing this Petition to form a proper basis for the termination of Octavius’ parental rights.

In In Re Z.T.B., TA \s "InReZTB"  ____ N.C.App. ____, ____ S.E.2d ____ (COA04-238) (7 June 2005), this court held that “[p]ursuant to our statutory requirements ‘[t]he [district] court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile . . . .’”  N.C.G.S. §7B-1101 TA \s "7B-1101"  (2004).  Where there is no proper petition, however, the trial court has no jurisdiction to enter an order for termination of parental rights.  In re McKinney, 158 N.C. App. 441, 445, 581 S.E.2d 793, 796 (2003) TA \l "In re McKinney, 158 N.C. App. 441, 445, 581 S.E.2d 793, 796 (2003)" \s "InreMcKinney" \c 1 ; see also, In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003) TA \l "In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003)" \s "InreIvey" \c 1 .  This court, in an unpublished opinion, vacated the termination of parental rights order in Z.T.B. TA \s "InReZTB"  for the identical defect to this case, i.e., failure to attach the order granting custody of the child to the Petitioner.  That failure, the majority of the panel stated, divested the trial court of subject matter jurisdiction to enter a termination of parental rights order.

Because the entry of the order appealed from raises a question of the trial court's subject matter jurisdiction, these issues also properly may be raised for the first time on appeal.  N.C.R. App. P. 10 (a) TA \s "NCRAP10a" (2005).  See State v. Beaver, TA \s "StatevBeaver"  291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976).  For questions of subject matter jurisdiction, the standard of review is de novo.  See, e.g., Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, TA \s "RaleighvBoard"  153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (2002); Beauchesne v. University of North Carolina at Chapel Hill, TA \s "BeauchesnevUNC"  125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997).  Under the de novo standard, the trial court is required to consider the question of jurisdiction "anew, as if not previously considered or decided."  Raleigh Rescue Mission, TA \s "RaleighvBoard"  153 N.C. App. at 740, 571 S.E.2d at 590.  Harper v. City of Asheville, 160 N.C. App. 209, 213-214 (N.C. Ct. App. 2003)
.

The statutory use of the word “shall” is a mandate; failure to follow the mandate of a statute is error and the Appellants need not show prejudice.  In re Wade, 67 N.C. App. 708, 711 (1984) TA \l "In re Wade, 67 N.C. App. 708, 711 (1984)" \s "InreWade" \c 1 ; In re Walker, 83 N.C. App. 46, 47, 348 S.E.2d 823, 824 (1986) TA \l "In re Walker, 83 N.C. App. 46, 47, 348 S.E.2d 823, 824 (1986)" \s "InreWalker" \c 1 ; In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985) TA \l "In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985)" \s "InreJohnson" \c 1 ; In re Mitchell, 87 N.C. App. 164, 359 S.E.2d 809 (1987) TA \l "In re Mitchell, 87 N.C. App. 164, 359 S.E.2d 809 (1987)" \s "InreMitchell" \c 1 .

Due to the failure of the Petitioner to follow statutory mandate, the “Petition for Termination of Parental Rights” was void ab initio and the Order Terminating the Parental Rights of the Respondent Father should be vacated.

III. THE TRIAL COURT LACKED JURISDICTION TO DETERMINE THIS MATTER AS THE PETITION WAS DEFECTIVE PER SE UNDER N.C.G.S. 7B-1104(B) IN THAT EVEN IF THE NON-SECURE CUSTODY REFERENCED HAD BEEN ATTACHED, A NON-SECURE CUSTODY ORDER IS INSUFFICIENT TO GRANT CUSTODY PURSUANT TO THIS STATUTE. (R.pp. 229-233) (T.pp. 3-6) (Assignment of Error III, R.p. 771)

N.C.G.S. §7B-1104(5) TA \s "7B-1104(5)"  states that a copy of the custody order giving custody of the subject juvenile to a person or agency “shall be attached to the petition.”  No copy of any such order was attached to the Petition to Terminate the Parental Rights of the Respondent Parents.  (R.pp. 229-233).  The Petition to Terminate Parental Rights alleged that “[a] copy of the first order giving full legal custody of the children [sic] to the Pitt County Department of Social Services in file numbers 01 J 116-117 is attached hereto as Exhibit ‘A.’”  (R.p. 230, ¶10).

However, this is not sufficient to comply with the pleading requirements of G.S. 7B-1104(5) TA \s "7B-1104(5)"  because the initial order allowing T.M.M. to be placed in the nonsecure custody of the Petitioner conferred nonsecure custody of the child upon the Petitoner for only a temporary period of seven days.  (R.p. 5, bottom).  This order by its terms granted custody to the Petitioner only “pending further orders of the court,” so by its terms it expired when further orders were entered.

G.S. 7B-506 TA \s "7B-506"  addresses the temporary nature of these nonsecure hearings and orders:

(a) No juvenile shall be held under a nonsecure custody order for more than seven calendar days without a hearing on the merits or a hearing to determine the need for continued custody. (emphasis added)

And

(e) If the court orders at the hearing required in subsection (a) of this section that the juvenile remain in custody, a subsequent hearing on continued custody shall be held within seven business days of that hearing, excluding Saturdays, Sundays, and legal holidays when the courthouse is closed for transactions, and pending a hearing on the merits, hearings thereafter shall be held at intervals of no more than 30 calendar days. (emphasis added)

The underlying petition in this matter was filed June 13, 2002, and a nonsecure order was purportedly obtained that date, though the nonsecure order is dated “June 13, 2001.”  (R.pp. 2-5).  Per 7B-506(a) TA \l "N.C.G.S. §7B-506(a)" \s "7B-506(a)" \c 2 , this initial order was valid for only seven days.  This order, therefore, was not an order vesting custody of the juvenile in the Petitioner at the time of the filing of the Petition to Terminate Parental Rights, in December of 2005.  (R.pp. 229-233).

In contrast, a dispositional order actually grants custody of a juvenile to a party, such as the Petitioner in this case.   TA \s "7B-905" 7B-905 provides in relevant part:

(d) The dispositional order shall be in writing, signed, and entered no later than 30 days from the completion of the hearing, and shall contain appropriate findings of fact and conclusions of law. The court shall state with particularity, both orally and in the written order of disposition, the precise terms of the disposition including the kind, duration, and the person who is responsible for carrying out the disposition and the person or agency in whom custody is vested. (emphasis added)

And

(e) A dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker shall direct that the review hearing required by G.S. 7B-906 TA \l "N.C.G.S. §7B-906" \s "7B-906" \c 2  be held within 90 days from of the date of the dispositional hearing and, if practicable, shall set the date and time for the review hearing. (emphasis added)

And

(f) Any dispositional order shall comply with the requirements of G.S. 7B-507 TA \l "N.C.G.S. §7B-507" \s "7B-507" \c 2 . Any dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker… (emphasis added).
From these three passages, it is clear that the actual granting of custody to the Petitioner did not occur because the adjudication and dispositional order filed April 2, 2003, was vacated by this Court (R.pp. 142-145) and no other dispositional order was even entered following remand.

Nonsecure custody is simply a temporary creature of the statutory law to protect a juvenile from immediate harm and does not grant custody of the child to any party, just as an ex parte order of up to ten days in a custody case under Chapter 50 does not grant custody of a child to a litigant.  Therefore, no order granting custody of this child to the Petitioner was attached to the Petition to Terminate Parental Rights as required.  This renders the Petition defective and deprives the trial court of jurisdiction to hear this matter.

Additionally, the failure to attach an order evidencing that custody of T.M.M. was granted to the Petitioner was not an empty or vain exercise in this case, since the adjudication and dispositional order conferring custody of T.M.M. to the Petitioner had been vacated by this Court.  The Father was clearly prejudiced in that he was not on notice or of the information the Petitioner had custody of his child at all, as of the date of the filing of the Petition to Terminate his parental rights.  This Court remanded this case for further proceedings, i.e., a readjudication and redisposition of the original neglect and dependency petition, which never happened.  The Petitioner cannot be rewarded for their failure to follow the directives of this court by allowing this Petition to form a proper basis for the termination of Octavius’ parental rights.

In In Re Z.T.B., TA \s "InReZTB"  ____ N.C.App. ____, ____ S.E.2d ____ (COA04-238) (7 June 2005), this court held that “[p]ursuant to our statutory requirements ‘[t]he [district] court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile . . . .’”  N.C.G.S. §7B-1101 TA \s "7B-1101"  (2004).  Where there is no proper petition, however, the trial court has no jurisdiction to enter an order for termination of parental rights.  In re McKinney, TA \s "InreMcKinney"  158 N.C. App. 441, 445, 581 S.E.2d 793, 796 (2003); see also, In re Ivey, TA \s "InreIvey"  156 N.C. App. 398, 576 S.E.2d 386 (2003).  This court in an unpublished opinion, vacated the termination of parental rights order in Z.T.B. TA \s "InReZTB"  for the identical defect to this case, i.e., failure to attach the order granting custody of the child to the Petitioner.  That failure, the majority of the panel stated, divested the trial court of subject matter jurisdiction to enter a termination of parental rights order.

Because the entry of the order appealed from raises a question of the trial court's subject matter jurisdiction, these issues also properly may be raised for the first time on appeal.  N.C.R. App. P. 10 (a)  TA \s "NCRAP10a" (2005).  See State v. Beaver, TA \s "StatevBeaver"  291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976).

The statutory use of the word “shall” is a mandate; failure to follow the mandate of a statute is error and the Appellants need not show prejudice.  In re Wade, TA \s "InreWade"  67 N.C. App. 708, 711 (1984); In re Walker, TA \s "InreWalker"  83 N.C. App. 46, 47, 348 S.E.2d 823, 824 (1986); In re Johnson, TA \s "InreJohnson"  76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Mitchell, TA \s "InreMitchell"  87 N.C. App. 164, 359 S.E.2d 809 (1987).  Failure to follow a statutory mandate is an error of law, which is reviewable de novo.  De novo is a standard of review typically applied to a trial court’s legal decisions, as opposed to findings of fact, which do not involve an exercise of discretion.  Under a de novo standard of review, the reviewing court considers the matter anew and freely substitutes its own judgment for that of the lower court.  NC Dept. of Envt. & Natural Resources v. Carroll, 358 N.C. 649 (2004) TA \l "NC Dept. of Envt. & Natural Resources v. Carroll, 358 N.C. 649 (2004)" \s "NCDENRvCarroll" \c 1 .

Due to the failure of the Petitioner and the court to follow statutory mandates, the “Petition for Termination of Parental Rights” was void ab initio, conferred no subject matter jurisdiction upon the court, and the Order Terminating the Parental Rights of the Respondent Father should be vacated.

IV. THE TERMINATION OF PARENTAL RIGHTS ORDER MUST BE VACATED AS THE PERMANENCY PLANNING HEARING IN THIS MATTER WAS HELD JULY 10, 2003 WHERE ADOPTION WAS MADE THE PERMANENT PLAN AND DSS WAS UNDER A STATUTORY MANDATE TO FILE THE TPR ACTION WITHIN 60 DAYS, BUT FAILED TO FILE SUCH ACTION UNTIL ALMOST TWO YEARS LATER. (R.pp. 229-233) (Assignment of Error V, R.p. 771).

At the July 10, 2003, Permanency Planning Review hearing, the trial court ordered that the Petitioner file a Petition for Termination of Parental Rights action against the Respondent Parents.  (R.p. 122, Decretal ¶¶4, 5).  The Petition to Terminate Parental Rights was filed December 28, 2005, 902 days later.  (R.p. 229).  Even if the Petitioner was to contend that the appeal of the underlying adjudicatory order delayed the filing of the Petition to terminate parental rights, this would be a hollow and fanciful argument.  This Court’s decision vacating the underlying order was filed January 4, 2005 (R.p. 142), and there is nothing in the record that would indicate any reason for the subsequent delay of almost one full year from the issuance of that opinion.

The Respondent Father respectfully argues that the trial court was therefore without subject matter jurisdiction in this matter to terminate his parental rights due to the defective filing of the Petition which could not confer subject matter jurisdiction. 

G.S. 7B-907(e) TA \l "N.C.G.S. §7B-907(e)" \s "7B-907(e)" \c 2  provides:

If a proceeding to terminate the parental rights of the juvenile's parents is necessary in order to perfect the permanent plan for the juvenile, the director of the department of social services shall file a petition to terminate parental rights within 60 calendar days from the date of the permanency planning hearing unless the court makes written findings why the petition cannot be filed within 60 days. If the court makes findings to the contrary, the court shall specify the time frame in which any needed petition to terminate parental rights shall be filed.

The use of the word “shall” by our Legislature has been held by this Court to be a mandate and the failure to comply with this mandate constitutes reversible error.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001) TA \l "In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001)" \s "InreEades" \c 1 ;  TA \s "InreJohnson" In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade, TA \s "InreWade"  67 N.C. App. 708, 313S.E.2d 862 (1984).  This Court also has held that when the statute governing petitions for termination of parental rights stated that “'[t]he petition shall be verified by the petitioner . . . ,'” the petitioner's failure to verify the petition precluded the trial court from exercising subject matter jurisdiction over the action.  In re Triscari Children, 109 N.C. App. 285, 287, 426 S.E.2d 435, 436 (1993) TA \l "In re Triscari Children, 109 N.C. App. 285, 287, 426 S.E.2d 435, 436 (1993)" \s "InreTriscariChildren" \c 1  (quoting N.C.G.S. §7A-289.25 (1989) TA \l "N.C.G.S. §7A-289.25 (1989)" \s "7A-289.25" \c 2 ).

In In Re Z.T.B., TA \s "InReZTB"  ___ N.C.App. ___, ___ S.E.2d ___ (COA04-238) (7 June 2005), this court held that “[p]ursuant to our statutory requirements ‘[t]he [district] court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile . . . .’” N.C.G.S. §7B-1101 TA \s "7B-1101"  (2004).  Where there is no proper petition, however, the trial court has no jurisdiction to enter an order for termination of parental rights.  In re McKinney, TA \s "InreMcKinney"  158 N.C. App. 441, 445, 581 S.E.2d 793, 796 (2003); see also, In re Ivey, TA \s "InreIvey"  156 N.C. App. 398, 576 S.E.2d 386 (2003).

The Petition to terminate was not filed within the time ordered by the trial court.  There is no other order directing that the time for filing be extended or that there were reasons why filing was not possible within the ordered timeframe.  The Petition is therefore defective and a nullity, akin to a complaint being filed past a statute of limitations, and as such it conferred no subject matter jurisdiction upon the trial court.

The Father and even more importantly, the minor child T.M.M. have been grossly prejudiced by this delay in excess of two full years in the filing of the petition.  Any hope of closure or permanence brought on by the allowance or denial of a Petition to Terminate Parental Rights has been hopelessly set adrift by the delay in filing.  While some modest delay would be excusable, this delay was fifteen times the 60 days allowed by our Legislature for filing, or 842 days.

V. THE TRIAL COURT’S DECISION SHOULD BE VACATED BECAUSE THE HEARING WAS HELD MORE THAN 90 DAYS OF FILING SAID PETITION IN CONTRAVENTION OF THE MANDATE OF N.C.G.S. 7B-1109.  (R.pp. 229-233; 735-753) (Assignment of Error VI, R.p. 771)

The adjudication and dispositional hearings upon the Petition to Terminate the Parental Rights of the Respondent Father were held on May 10, May 18, and June 8, 2006, upon a Petition for Termination of Parental Rights filed December 28, 2005.  (R.pp. 229, 735).  The time from the filing of the petition to the first hearing date was 133 days; from the filing of the petition until the conclusion of the hearing was 162 days.

N.C.G.S. §7B-1109 TA \l "N.C.G.S. §7B-1109" \s "7B-1109" \c 2  provides:

(a) The hearing on the termination of parental rights shall be conducted by the court sitting without a jury and shall be held in the district at such time and place as the chief district court judge shall designate, but no later than 90 days from the filing of the petition or motion unless the judge pursuant to subsection (d) of this section orders that it be held at a later time.

Here, there was no indication that hearing upon the Motion could not have been commenced prior to May 10, 2006, the first date the adjudication was commenced.  (R.p. 735).  The court made no findings and entered no orders between the time the Petition was filed when the matter was concluded, that would justify, explain, excuse or support this delay. While this delay in and of itself may not seem unreasonable, when taken together with the other significant delays in this case, it becomes insurmountable.  The delay in the final hearing of the Petition to Terminate Parental Rights was particularly prejudicial to the Father because his right to appeal this case and place before this Court the issue of the trial court having failed to adjudicate the underlying petition following remand from this court, was on hold until the Termination order was entered.  Under G.S. 7B-1001, the father did not have a right of appeal as to anything the trial court did from the remand of the underlying adjudication order on January 4, 2005, until the Termination order was filed July 12, 2006.  (R.p. 735).

The Respondent Father and child have been prejudiced by this delay in the timely disposition of this matter.  Any hope of finality or permanence for the father or the child was dashed by the failure to timely hear this matter.  Our appellate courts have repeatedly visited the ramifications of failing to comply with statutory mandates as to timely disposal of juvenile cases.  See In re T.L.T., ___ N.C. App. ___, 612 S.E.2d 436 (2005) TA \l "In re T.L.T., ___ N.C. App. ___, 612 S.E.2d 436 (2005)" \s "InreTLT" \c 1 ; In re A.D.L., ___ N.C. App. ___, ___ S.E.2d ___ (No. COA03-1333) (19 April 2005) TA \l "In re A.D.L., ___ N.C. App. ___, ___ S.E.2d ___ (No. COA03-1333) (19 April 2005)" \s "InreADL" \c 1 ; In re L.E.B., ___ N.C. App. ___, 610 S.E.2d 424 (2005) TA \l "In re L.E.B., ___ N.C. App. ___, 610 S.E.2d 424 (2005)" \s "InreLEB" \c 1 ; In re B.M., ___ N.C. App. ___, 607 S.E.2d 698 (2005) TA \l "In re B.M., ___ N.C. App. ___, 607 S.E.2d 698 (2005)" \s "InreBM" \c 1 ; In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387, disc. review denied, 359 N.C. 68, 604 S.E.2d 314 (2004) TA \l "In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387, disc. review denied, 359 N.C. 68, 604 S.E.2d 314 (2004)" \s "InreJLK" \c 1 ; In re E.N.S., 164 N.C. App. 146, 595 S.E.2d 167 (2004) TA \l "In re E.N.S., 164 N.C. App. 146, 595 S.E.2d 167 (2004)" \s "InreENS" \c 1 .

Many older cases found that failure to adhere to statutory timelines did not warrant a new termination hearing absent a showing of prejudice (In re J.L.K., TA \s "InreJLK"  165 N.C. App. at 315-16, 598 S.E.2d at 390-91), but some more recent decisions have been apt to per se find prejudice in delays of six months or more.  See In re T.L.T., TA \s "InreTLT"  ___ N.C. App. at ___, 612 S.E.2d at 437-38; In re L.E.B., TA \s "InreLEB"  ___ N.C. App. at ___, 610 S.E.2d at 426.

Here, the trial court did almost enter the order terminating respondent's parental rights in a timely manner after the hearing, just a few days shy of the 30 days dictated by G.S. 7B-1109(e) TA \l "N.C.G.S. §7B-1109(e)" \s "7B-1109(e)" \c 2  and 7B-1110(a) TA \l "N.C.G.S. §7B-1110(a)" \s "7B-1110(a)" \c 2 .  The Respondent Father does not bring forth error to this minor overrun of the statutory time requirement.  However, the adjudicatory hearing itself was commenced well outside the 90 days allotted by statute to conclude the entire adjudication and disposition process, almost two months late, and was not concluded for even longer.

The Respondent Father argues that, per recent cases, this Court should find that such significant non-compliance with the ninety-day statutory requirement is prejudice per se, thus requiring a new hearing.  The Petitioner and trial court in this case have openly flouted the laws of this State and have dared this court to do anything about it.

This court has repeatedly warned parties and trial courts about the failure to timely enter orders and by analogy these warnings apply equally persuasively to this case, and delays in hearings.  “[W]e strongly caution against this practice, as it defeats the purpose of the time requirements specified in the statute, which is to provide parties with a speedy resolution of cases where juvenile custody is at issue.”  In re B.M., TA \s "InreBM"  ___ N.C. App. at ___, 607 S.E.2d at 702.

As this court so aptly stated in In re C.J.B and M.G.B., COA04-992,    N.C.App.    ,     S.E.2d     (June 21, 2005) TA \l "In re C.J.B and M.G.B., COA04-992,    N.C.App.    ,     S.E.2d     (June 21, 2005)" \s "InreCJB&GB" \c 1 :

In an effort to balance giving effect to the clear mandate of a timely entered order according to N.C. Gen. Stat. § 7B-1109(e) against the need for finality of juvenile custody, we have evaluated the prejudice not only to respondent, but to the children, petitioners, adoptive and foster parents arising from the delay. See In re T.L.T., TA \s "InreTLT"  ___ N.C. App. at ___, 612 S.E.2d at 438; In re L.E.B., TA \s "InreLEB"  ___ N.C. App. at ___, 610 S.E.2d at 426-27. A review of our recent cases on point exemplifies that the need to show prejudice in order to warrant reversal is highest the fewer number of days the delay exists. See, e.g., In re A.D.L., TA \s "InreADL"  ___ N.C. App. at ___, ___ S.E.2d at ___ (Tyson, J., concurring) (discussing absence of prejudice with sixteen-day delay). And the longer the delay in entry of the order beyond the thirty-day deadline, the more likely prejudice will be readily apparent. See, e.g., In re T.L.T., TA \s "InreTLT"  ___ N.C. App. at ___, ___ S.E.2d at ___; In re L.E.B., TA \s "InreLEB"  ___ N.C. App. at ___, 610 S.E.2d at 426-27.

Applying this analysis to this case results in a determination similar to In re C.J.B and M.G.B., TA \s "InreCJB&GB"  that prejudice is adequately shown by a nine month delay in the trial terminating respondent's parental rights.  “For four unnecessary months the appellate process was put on hold, any sense of closure for the children, respondent, or the children's current care givers was out of reach...in light of a five-month delay, little more than common sense is necessary in order to perceive aspects of prejudice to all parties involved in this termination proceeding.”  For this same reason, the delay in this case is unacceptable and this order terminating the parental rights of the Father must be vacated.

VI. THE TRIAL COURT ERRED IN FINDING OF FACT #1 IN THAT PITT COUNTY DSS DID NOT QUALIFY AS A PETITIONER UNDER N.C.G.S. 7B-1103 AND SAID FACT IS NOT PROVED BY CLEAR, COGENT, AND CONVINCING EVIDENCE. (R.p. 737) (Assignment of Error VIII, R.p. 772) 

G. S. 7B-1103(a) TA \s "7B-1103(a)(3)" (3) provides in relevant part:

A petition or motion to terminate the parental rights of either or both parents to his, her, or their minor juvenile may only be filed by one or more of the following: Any county department of social services, consolidated county human services agency, or licensed child-placing agency to whom custody of the juvenile has been given by a court of competent jurisdiction.

Here, the Petitioner Pitt County D.S.S. lacked standing to initiate this petition because custody of the child T.M.M. had never been granted to the Petitioner.  The dispositional order entered April 2, 2003, after hearing of the underlying neglect and dependency petition on March 6, 2003, did purportedly grant custody to the Petitioner (R.pp. 98-103), but this order was vacated by the Court and the matter remanded to the trial court for further proceedings, which then never occurred.  The underlying neglect and dependency petitions filed June 13, 2002, and June 18, 2002 (R.pp. 2, 8) were never adjudicated nor was a dispositional order entered following this remand.  Therefore, the Petitioner did not have custody of the juvenile and did not have standing to initiate the Petition to Terminate Parental Rights.  The trial court’s “Finding of Fact from the Record” Number 1 (R.p. 737) is therefore not supported by clear, cogent, and convincing error, is erroneous, and must be vacated.

This error was prejudicial to the Respondent Father as without this incorrect finding of standing by the trial court, the Termination hearing would not have commenced, or if it commenced, the order would not have been entered, if the trial court had correctly found that Pitt County Department of Social Services did not have standing to commence this action.

The Petitioner had repeatedly sought and been granted nonsecure custody orders from the trial court in the years between the filing of the underlying neglect and dependency petitions and the filing of the Petition to Terminate Parental Rights.  However, nonsecure custody orders are temporary in nature and do not confer custody of a child nor standing to initiate a termination of parental rights proceeding.  G.S. 7B-506 TA \s "7B-506"  addresses the temporary nature of these nonsecure hearings and orders:

(a) No juvenile shall be held under a nonsecure custody order for more than seven calendar days without a hearing on the merits or a hearing to determine the need for continued custody. (emphasis added)

And

(e) If the court orders at the hearing required in subsection (a) of this section that the juvenile remain in custody, a subsequent hearing on continued custody shall be held within seven business days of that hearing, excluding Saturdays, Sundays, and legal holidays when the courthouse is closed for transactions, and pending a hearing on the merits, hearings thereafter shall be held at intervals of no more than 30 calendar days. (emphasis added)

In contrast, a dispositional order such as was missing following this Court’s prior decision in this case, actually grants custody of a juvenile to a party, such as the Petitioner in this case.  7B-905 TA \s "7B-905"  provides in relevant part:

(g) The dispositional order shall be in writing, signed, and entered no later than 30 days from the completion of the hearing, and shall contain appropriate findings of fact and conclusions of law. The court shall state with particularity, both orally and in the written order of disposition, the precise terms of the disposition including the kind, duration, and the person who is responsible for carrying out the disposition and the person or agency in whom custody is vested. (emphasis added)

And

(h) A dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker shall direct that the review hearing required by G.S. 7B-906 TA \s "7B-906"  be held within 90 days from of the date of the dispositional hearing and, if practicable, shall set the date and time for the review hearing. (emphasis added)

And

(i) Any dispositional order shall comply with the requirements of G.S. 7B-507 TA \s "7B-507" . Any dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker… (emphasis added).
From these three passages, it is clear that the actual granting of custody to the Petitioner did not occur.  Therefore, no order granting custody of this child to the Petitioner was in existence in order to grant standing to the Petitioner to file the Petition to Terminate Parental Rights as required.  This leads to the conclusion that this material Finding of Fact upon which the entire Termination proceeding was based, was in error.

VII. THE TRIAL COURT ERRED IN CONCLUDING AS A MATTER OF LAW THAT THE PARTIES AND SUBJECT MATTER ARE PROPERLY BEFORE THE COURT IN THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FACTS. (R.p. 750) (Assignment of Error XX, R.p. 772).

The trial court concluded as a matter of law in the order terminating the Father’s parental rights that “[t]he parties and the subject matter are properly within the jurisdiction of this court.”  (R.p. 750, Conclusion of Law 2).  In fact, the court did not have subject matter jurisdiction over this case due to the Petitioner not having standing to bring a valid petition and the petition itself being defective.  These deficiencies and the resulting incorrect conclusion of law by the trial court that the parties and subject matter were properly before the court were prejudicial to the Respondent Father as, without this erroneous conclusion, the trial court had no subject matter jurisdiction and the matter could not proceed.

Borrowing heavily from related arguments already made elsewhere herein, first, the Petitioner did not have standing to bring a valid petition before the trial court and the trial court therefore did not have subject matter jurisdiction.  Pitt County D.S.S. lacked standing to initiate this petition because custody of the child T.M.M. had never been granted to the Petitioner.  The dispositional order entered April 2, 2003, after hearing of the underlying neglect and dependency petition on March 6, 2003, did purportedly grant custody to the Petitioner (R.pp. 98-103), but this order was vacated by the Court and the matter remanded to the trial court for further proceedings, which then never occurred.  The underlying neglect and dependency petitions filed June 13, 2002, and June 18, 2002 (R.pp. 2, 8) were never adjudicated nor was a dispositional order entered following this remand.  Therefore, the Petitioner did not have custody of the juvenile and did not have standing to initiate the Petition to Terminate Parental Rights.

Nonsecure custody orders are temporary in nature and do not confer custody of a child nor standing to initiate a termination of parental rights proceeding. G.S. 7B-506 TA \s "7B-506"  addresses the temporary nature of these nonsecure hearings and orders:

(a) No juvenile shall be held under a nonsecure custody order for more than seven calendar days without a hearing on the merits or a hearing to determine the need for continued custody. (emphasis added)

And

(e) If the court orders at the hearing required in subsection (a) of this section that the juvenile remain in custody, a subsequent hearing on continued custody shall be held within seven business days of that hearing, excluding Saturdays, Sundays, and legal holidays when the courthouse is closed for transactions, and pending a hearing on the merits, hearings thereafter shall be held at intervals of no more than 30 calendar days. (emphasis added)

In contrast, a dispositional order such as was missing following this Court’s prior decision in this case, actually grants custody of a juvenile to a party, such as the Petitioner in this case.  7B-905 TA \s "7B-905"  provides in relevant part:

(j) The dispositional order shall be in writing, signed, and entered no later than 30 days from the completion of the hearing, and shall contain appropriate findings of fact and conclusions of law. The court shall state with particularity, both orally and in the written order of disposition, the precise terms of the disposition including the kind, duration, and the person who is responsible for carrying out the disposition and the person or agency in whom custody is vested. (emphasis added)

And

(k) A dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker shall direct that the review hearing required by G.S. 7B-906 TA \s "7B-906"  be held within 90 days from of the date of the dispositional hearing and, if practicable, shall set the date and time for the review hearing. (emphasis added)

And

(l) Any dispositional order shall comply with the requirements of G.S. 7B-507 TA \s "7B-507" . Any dispositional order under which a juvenile is removed from the custody of a parent, guardian, custodian, or caretaker… (emphasis added).
From these three passages, it is clear that the actual granting of custody to the Petitioner did not occur until a dispositional order was entered.  Nonsecure custody is simply a temporary creature to protect a juvenile from immediate harm and does not grant custody of the child to any party, just as an ex parte order of up to ten days in a custody case under Chapter 50 does not grant custody of a child to a litigant.  Therefore, no order granting custody of this child to the Petitioner was in existence in order to grant standing to the Petitioner to file the Petition to Terminate Parental Rights as required.  This renders the Petition defective and deprives the trial court of jurisdiction to hear this matter.

Second, the petition itself was defective and could not confer subject matter jurisdiction upon the trial court.  N.C.G.S. §7B-1104(5) TA \s "7B-1104(5)"  states that a copy of the custody order giving custody of the subject juvenile to a person or agency “shall be attached to the petition.”  No copy of any such order was attached to the Petition to Terminate the Parental Rights of the Respondent Parents.  (R.pp. 229-233).  The Petition to Terminate Parental Rights alleged that “[a] copy of the first order giving full legal custody of the children [sic] to the Pitt County Department of Social Services in file numbers 01 J 116-117 is attached hereto as Exhibit ‘A.’”  (R.p. 230, ¶10).

However, this is not sufficient to comply with the pleading requirements of G.S. 7B-1104(5) TA \s "7B-1104(5)"  for several reasons.  First, no such order was attached to the Petition as the Petition alleged.  (R.pp. 229-234).  Second, the petition and initial nonsecure custody order for this child, T.M.M., was filed in Pitt County Case 02 J 119, not in 01 J 117-118 as referenced in the Petition.  The 2001 case cites are erroneous and apparently a reference to the cases involving T.M.M.’s older half siblings, S.M. and T.S., who were taken into nonsecure custody by Pitt County D.S.S. in 2001.  (R.p. 230, ¶13(c)).  Third, the initial order allowing T.M.M. to be placed in the nonsecure custody is irrelevant because said order, even if it was attached to the Petition or otherwise properly incorporated by reference, conferred nonsecure custody of the child upon the Petitioner for only a temporary period of seven days.  (R.p. 5, bottom).  Finally, the said initial nonsecure order is a nullity in that it granted custody for seven days from “June 13, 2001,” a year prior to the birth of this child T.M.M.  (R.p. 5, bottom).

VIII. THE TRIAL COURT ERRED IN ORDERING THE TERMINATION OF THE PARENTAL RIGHTS OF THE RESPONDENT FATHER. (R.p. 752) (Assignment of Error XXVI, R.p. 773).

Due to the lack of subject matter jurisdiction, the trial court erred in terminating the parental rights of the Respondent Father.  (R.p. 752, Decretal ¶3).  The trial court concluded as a matter of law in the order terminating the Father’s parental rights that “[t]he parties and the subject matter are properly within the jurisdiction of this court.”  (R.p. 750, Conclusion of Law 2).  In fact, the court did not have subject matter jurisdiction over this case due to the Petitioner not having standing to bring a valid petition and the petition itself being defective.

CONCLUSION

For all of the forgoing reasons, the order terminating the parental rights of the Respondent Father is defective and in error, and should be vacated.
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