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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT ERRED BY FAILING TO GRANT THE RESPONDENTS’ MOTIONS TO DISMISS ON THE GROUND THAT THE PETITIONER FAILED TO ATTACH A COPY OF THE ORDER VESTING CUSTODY IN DSS AS REQUIRED BY SECTION 7B-1104(5) OF THE GENERAL STATUTES OF NORTH CAROLINA?


STATEMENT OF THE CASE

On 31 January 2003, the Vance County Department of Social Services filed petitions asking the Court to terminate the parental rights of the Respondent-Mother and the Respondent-Father.  (R. pp. 23-34).  The case was tried before the Honorable David Finch, District Court Judge, at the 23 June, 4 August, and 27 August 2004 Sessions of Juvenile Court, Vance County.  (R. p. 1).  On or about 7 December 2004, Judge Finch entered orders terminating the parental rights of the Respondent-Mother and the Respondent-Father.  (R. pp. 85-118).  Both Respondents filed written notices of appeal on 17 December 2004.  (R. pp. 119-130).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the Respondent-Mother’s parental rights.  The Respondent-Mother is entitled to appeal pursuant to Sections 7B-1113 and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1113 (West 2004).


STATEMENT OF THE FACTS

Respondents, Angela B. and Mace. B., are the parents of C.B., a girl, T.B., a boy, and J.B., a boy.  T.B. and J.B. are twins and were born in 1998.  C.B. was born in 1994.  (R. pp. 23, 27, 31).

On 23 June 2004, both parents filed written motions to dismiss on the ground that the petitions did not include a custody order as required by Section 7B-1104(5) of the General Statutes of North Carolina.  (R. pp. 70-73).  In her answer, Mrs. B. asserted the failure to attach a copy of the custody order as her Second Answer and Defense.  (R. pp. 74, 75-76, 77).  The trial court denied the motions.  (R. pp. 82-83; T. pp. 7-22, 300-01).

The Department of Social Services took the children on 7 September 1999 based upon allegations that the children were malnourished and that their home was not sanitary.  On 3 November 1999, a court adjudicated the children to be neglected due to failure to provide adequate care and supervision.  (R. pp. 87, 98, 110; Findings of Fact Nos. 5 & 6).

The trial court conducted multiple review hearings.  On 22 February 2002, the court ceased reunification efforts.  The order ceasing reunification efforts was filed on 4 September 2003.  (Petitioner’s Exhibit # 8; Supplementary Filing at pp. 43-46).

Based on the evidence presented at the hearing on the petition, the trial court found that Mrs. B. had not acknowledged that her children were in need of medical, therapeutic, and mental treatment.  (R. pp. 87-88, 98-99, 110; Finding of Fact No. 9).  The court found that Mrs. B. had been ordered to complete certain tasks and that post disposition review orders on 8 December 1999, 22 December 1999, 9 January 2000, 8 March 2000, 5 April 2000, 3 May 2000, and 17 May 2000 indicated that she had not complied.  (R. pp. 88, 99, 111 Finding of Fact Nos. 12 & 13).  The trial court found that Mrs. B. failed to make progress toward reunification by failing to complete court ordered services and that the children had remained in foster care since 1999 due to the failure to make substantial progress.  (R. pp. 89, 100, 112, Finding of Fact No. 18).  The court found that Mr. & Mrs. B. had not been able to maintain steady housing, that they were at risk of eviction due to non-payment of rental expenses, and that they had lived in excess of ten different places of residence in Vance and Durham Counties.  (R. pp. 91, 102, 114, Findings of Fact Nos. 25-27).  The court found that both parents had the means and ability to provide some child support and that they had failed to do so.  (R. pp. 92-93, 103-04, 115-16, Findings of Fact Nos. 31-33).

Both parents were employed at the time of the hearing.  Mrs. B. had been gainfully employed at The World Market in Durham for at least two years.  (R. pp. 92, 103, 115, Finding of Fact No. 32).  Mrs. B. had completed parenting classes during the summer of 2002, after the trial court had ceased reunification efforts.  (R. pp. 90, 101, 112-13, Finding of Fact No. 19; Respondent Mother’s Exhibit No. 1; Supplemental Filing at p. 24).

Mrs. B. testified at trial.  She stated that the twins had been born in 1998 and that she had taken them to the doctor from the time they were born until the date they were taken in 1999.  The doctors did not tell her that her children were not thriving.  (T. pp. 185-86).  In addition to parenting classes, she completed the psychological evaluation required by the trial court.  (T. pp. 189-90).  She had not been directed to pay child support, and the Department of Social Services had not asked her to pay support.  (T. pp. 190-91).  She did not want her children to be with anyone other than herself.  (T. p. 191).  She would have liked to visit her children, but had not been allowed to do so.  (T. p. 192; Petitioner’s Exhibit No. 8; Supplementary Filing at pp. 43-46).  She completed the parenting class after the trial court had ceased reunification because she knew that she had to do so to get her children back.  (T. p. 194).

The trial court concluded that the Respondents neglected the children, that the Respondents willfully left the children in foster care for more than 12 months without showing to the satisfaction of the court that reasonable progress had been made, that Respondents had failed to pay a reasonable portion of the cost of care of the children, and that Respondents had abandoned the children.  (R. pp. 93-95, 104-06, 116-18, Conclusions of Law Nos. 1-5).  Based on these conclusions, the trial court terminated the Respondents’ parental rights.


ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove by clear, cogent, and convincing evidence that one or more of the statutory grounds for termination exists.  N.C.G.S. § 7B-1109 (West 2004).  The standard of appellate review is whether the court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves that one or more grounds for termination exist, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110 (West 2004); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999). 

Findings of Fact:  A trial court’s findings of facts are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); In re Clark, 72 N.C. App. 118, 124, 323 S.E.2d 754, 758 (1984).

Custody Order: Respondent assigns error to the failure to attach the custody order vesting custody in DSS to the petitions for termination of parental rights.  The failure to attach the custody order is a jurisdictional error and is reversible error.  In the Matter of Z.T.B., ___ N.C. App. ___, 613 S.E.2d 298 (2005).  The Z.T.B. majority recognized that another Court had previously declined to reverse a termination order that failed to comply with Section 7B-1104 of the General Statutes in the absence of a showing that the respondent was prejudiced.  Id. at ___, 613 S.E.2d at 301.; In re Humphrey, 156 N.C. App. 533, 539, 577 S.E.2d 421, 426 (2003).  The Z.T.B. Court distinguished Humphrey by noting that the Z.T.B. Court could not review one of the trial court’s pertinent factual determinations and by noting that the defect in the Humphrey petition could be overcome by information on the face of the petition.  Z.T.B., ___ N.C. App. at ___, 613 S.E.2d at 301.  In the present case, Respondent contends that the failure to attach the custody order can not be rectified by information contained in the petition and that the error is reversible per se.   

I.
THE TRIAL COURT ERRED BY FAILING TO GRANT THE RESPONDENTS’ MOTIONS TO DISMISS ON THE GROUND THAT THE PETITIONER FAILED TO ATTACH A COPY OF THE ORDER VESTING CUSTODY IN DSS AS REQUIRED BY SECTION 7B-1104(5) OF THE GENERAL STATUTES OF NORTH CAROLINA.

Mother’s Assignments of Error Nos. 95-98

R. p. 153

The Respondents moved to dismiss the petitions on the ground that the Petitioner failed to attach a copy of the order vesting custody in DSS as required by Section 7B-1104(5) of the General Statutes of North Carolina.  (R. pp. 70-73).  The trial court denied the Respondents’ motions.  (R. pp. 82-83, T. pp. 7-22, 300-01).  The trial court committed reversible error by failing to grant the Respondents’ motions to dismiss because the error stripped the trial court of jurisdiction to hear the case.

The Respondent-Mother objected to the failure to attach the petition in her answer and in a motion to dismiss.  In the motion to dismiss, the Respondent-Mother stated that an order concerning custody had been omitted from the petition in violation of the requirements of Chapter 7B.  (R. pp. 72-73).  In her answer, the Respondent-Mother stated that Petitioner had failed to comply with Section 7B-1104(5) by failing to attach a copy of a 7 September 1999 order.  The Respondent-Mother further contended that the 7 September 1999 order was not the order awarding custody to the Vance County Department of Social Services.  (R. pp. 74, 75-76, 77).

This matter was brought to the trial court’s attention at the hearing.  (T. pp. 7-22, 300-01).  During the hearing on the motions to dismiss, the DSS attorney acknowledged that she had reviewed the Clerk’s file and that the custody order was not in the Clerk’s records.  (T. p. 15, lines 14-17).

The trial court denied the Respondents’ motions to dismiss.  (R. pp. 82-83; T. pp. 20-22, 300-01).  The trial court found that the Respondents had been served with a copy of an order vesting custody of the children in the Department of the Social Services, that each order entered in the underlying cases continued custody in the Department of Social Services, and that the Respondents appeared before the court and participated in those hearings.  Based on its findings and its review of the law, the trial court concluded that the omission was not fatal.  (R. pp. 82-83, T. pp. 20-22, 300-01).

Section 7B-1104(5) provides that the Petitioner shall state the “name and address of any person or agency to whom custody of the juvenile has been given by a court of this or any other state; and a copy of the custody order shall be attached to the petition or motion.”  N.C.G.S. § 7B-1104(5) (West Cum. Supp. 2004).  The failure to attach the custody order to a petition renders the petition fatally defective, stripping the trial court of subject matter jurisdiction over the case.  See In the Matter of Z.T.B., ___ N.C. App. ____, 613 S.E.2d 298 (2005).  In Z.T.B., the majority held that a petition for termination of parental rights was fatally defective.  Z.T.B., ___ N.C. App. at ____, 613 S.E.2d at 301.  The petition in Z.T.B. failed to comply with either Section 7B-1104(4) or Section 7B-1104(5) in that it did not state the name and address of any person who had been appointed as guardian of the person of the child, did not state the name and address of any person or agency to whom custody had been given, and did not include a copy of the custody order.  Z.T.B., 613 S.E.2d at 299-300.

The Z.T.B. Court held that the failure to attach a copy of the custody order and to otherwise comply with the mandatory provisions of Section 7B-1104 resulted in a defect in the petition which raised a question of the trial court’s subject matter jurisdiction.  Z.T.B., ___ N.C. App. at ___, 613 S.E.2d at 300.  “The use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error.”  Z.T.B., ___ N.C. App. at ___, 613 S.E.2d at 300.

In the present case, the Petitioner violated the mandate of Section 7B-1104(5) by failing to attach a copy of the order vesting custody in the Vance County Department of Social Services.  (R. pp. 23-34).  The Petitioner’s failure to comply with the statutory mandate is reversible error.

This case is not similar to In the Matter of Humphrey, 156 N.C. App. 533, 577 S.E.2d 421 (2003) or In re the Joseph Children, 122 N.C. App. 468, 470 S.E.2d 539 (1996).  In Humphrey, the petitioner failed to state that the petition had not been filed to circumvent the provisions of Article 2 of Chapter 50 of the General Statutes, the Uniform Child-Custody Jurisdiction and Enforcement Act, as required by Section 7B-1104(7).  Humphrey, 156 N.C. at 538-39, 577 S.E.2d at 426.  The Humphrey Court overruled the assignment of error, noting that the trial court found that the petitioner had alleged the existence of a proceeding in another county regarding visitation and that the respondent had failed to establish prejudice.  Humphrey, 156 N.C. App. at 539, 577 S.E.2d at 426.

In this case, the Petitioner alleged that it was authorized to file the petitions in that it had been awarded custody and alleged that it had attached a copy of a 7 September 1999 order.  (R. pp. 23, 27, 31).  These allegations do not cure the error. Unlike Humphrey, this assignment of error involves the failure to attach the required custody order.  The allegations in the petitions do not change the fact that the petitioner failed to comply with a mandatory portion of the statute and the allegations in the petition do not sure the error associated with failing to attach the custody order.  The trial court’s findings that Mrs. B. had been previously served with a copy of that order and that Mrs. B. had been present in court during the underlying proceedings are not sufficient to overcome the jurisdictional defect.

The Joseph case is not on point.  While the Court of Appeals noted that a custody order had not been attached to the petition in its statement of the facts, the Court did not consider the issue presented in this case.  Joseph, 122 N.C. App. at 469, 470 S.E.2d at 540.  The Joseph Court dealt with an issue relating to service by publication and the adequacy of the notice used in that case.  Joseph, 122 N.C. App. at 472, 470 S.E.2d at 541.  The Court did not address any issue with respect to the failure to attach the custody order.  Joseph, 122 N.C. App. 468, 470 S.E.2d 539.

Chief Judge Martin cited Joseph in his dissent in Z.T.B.  Z.T.B., ___ N.C. App. at ___, 613 S.E.2d at 302-03.  The majority in Z.T.B. disagreed, reasoning that the failure to attach the custody order and otherwise comply with Section 7B-1104 was a jurisdictional defect.  Z.T.B., ___ N.C. App. at ___, 613 S.E.2d at 300-01.  In this case, the failure to attach the custody order was a jurisdictional defect.  For that reason, the error is reversible.  See Z.T.B., ___ N.C. App. at ___, 613 S.E.2d at 300-01; In re Triscari Children, 109 N.C. App. 285, 287, 426 S.E.2d 435, 436 (1993)(failure to verify petition precluded the trial court from exercising subject matter jurisdiction).

In the present case, the Petitioner failed to attach the custody order as mandated by Section 7B-1104(5).  The Respondent-Mother raised this issue in her answer, in a written motion to dismiss, and at the hearing.  The failure to attach the custody order is a jurisdictional defect in the petitions and constitutes reversible error.  For this reason, Mrs. Angela B., the respondent-mother, prays this Court vacate the orders terminating her parental rights.  


CONCLUSION

For the reasons set forth in this brief, Respondent‑Appellant, Angela B., prays this Court vacate the trial court’s orders terminating her parental rights in and to her minor children.

This the 7th day of October, 2005.
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