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QUESTIONS PRESENTED FOR REVIEW
I. DID THE TRIAL COURT ERR IN DENYING THE RESPONDENT’S MOTION TO RECUSE THE JUDGE, WHEN THE JUDGE HAD PREVIOUSLY MADE CONCLUSIONS AS TO THE ULTIMATE ISSUE BEFORE THE COURT?
II. DID THE TRIAL COURT ERR IN DENYING THE RESPONDENT’S MOTION TO RECUSE THE JUDGE, WHEN THE JUDGE HAD EX PARTE COMMUNICATION WITH THE ATTORNEY FOR THE DEPARTMENT OF SOCIAL SERVICES, AND THE JUDGE HAD FACILITATED THE FILING OF THE JUVENILE PETITION THAT WAS TO BE ADJUDICATED?
III. DID THE TRIAL COURT ERR IN DIRECTING THE DEPARTMENT OF SOCIAL SERVICES TO TAKE NON-SECURE CUSTODY OF THE CHILD WHEN THERE IS NO STATUTORY PROCEDURE FOR DOING SO, AND WHEN THERE WERE INSUFFICIENT FACTS TO ESTABLISH THE IMMEDIATE NEED FOR NON-SECURE CUSTODY? 

IV. DID THE TRIAL COURT ERR IN ADMITTING A CIVIL CUSTODY ORDER INTO A JUVENILE PROCEEDING, WHEN SAID ORDER WAS ENTERED UNDER A DIFFERENT STANDARD OF PROOF? 

V. DID THE TRIAL COURT ERR IN RELIEVING THE DEPARTMENT OF SOCIAL SERVICES OF THE BURDEN OF PROOF IN A JUVENILE PROCEEDING, AND TAKING THE FINDINGS OF FACT FROM A CIVIL CUSTODY PROCEEDING AS CONCLUSIVE? 

VI. ARE THE TRIAL COURT’S FINDINGS OF FACT AND CONCLUSION THAT THE MINOR CHILD IS NEGLECTED SUPPORTED BY COMPETENT EVIDENCE, WHEN THEY ARE BASED UPON A CIVIL CUSTODY ORDER WHICH WAS ENTERED WITHOUT SUBJECT MATTER JURISDICTION?
                STATEMENT OF THE CASE

   
On 31 January 2007, the Buncombe County Department of Social Services filed a petition alleging neglect and dependency of the minor child, S.W. (R pp. 20-25). This petition was filed in a case that had been made inactive by court order in 2004 (R pp. 3-7). Counsel for the respondent-father filed interlocutory motions to dismiss the petition and to recuse the judge on 5 February 2007 (R pp. 38-41).


The motions came on for hearing before the Honorable Marvin P. Pope, Jr., Judge Presiding in the District Court, Juvenile Division of Buncombe County, on 13 February 2007. Orders denying the motions were filed on 25 April 2007 (R pp. 42-45). The petition came on for hearing before Judge Pope on 4-5 April 2007. An adjudication judgment and dispositional order was filed on 16 May 2007 (R pp. 46-58). 

Respondent-father filed notice of appeal from the interlocutory orders and from the adjudication judgment and dispositional order on 30 May 2007 (R p. 100). The record was filed in the Court of Appeals on 30 July and docketed on 31 July 2007. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

Respondent-father appeals as a matter of right, pursuant to N.C.G.S. 7B-1001.

STATEMENT OF THE FACTS


S.W. is the child of the appellant, respondent Charles Wells, Jr. and of respondent Rachel Isaac. In October 2003, when S.W. was an infant, a petition was filed by the Buncombe County Department of Social Services (BCDSS), and S.W. was subsequently adjudicated to be a neglected child (R p. 3). At a permanency planning and review hearing in October 2004, custody of S.W. was granted jointly to her father, Charles Wells, Jr. (hereafter “Mr. Wells”) and to her paternal grandfather, Charles Wells, Sr. (hereafter “Mr. Wells, Sr.”). A gradual transition to unsupervised, overnight visits with Ms. Isaac was sanctioned, and the court ordered that the juvenile file become inactive (R p. 7). At that time, Mr. Wells had married and was living in Burke County, as was Mr. Wells, Sr.  Ms. Isaac lived in Buncombe County (R pp. 4-5).

In 2006, Ms. Isaac filed a civil custody case in Buncombe County (06 CvD 2918). The case was heard by the Honorable Marvin P. Pope, Jr., District Court Judge in January 2007. In the civil order filed on 26 January 2007, Judge Pope found that both Ms. Isaac and Mr. Wells had long histories of mental health problems, and that Ms. Isaac’s mental health problems were ongoing (R pp. 9-10). The court found that Mr. Wells had an ongoing substance abuse problem and had been involved in past incidents of domestic violence (R pp. 10-12). The court also found that Mr. Wells, Sr., had failed to provide a proper level of care for S.W. when he didn’t take steps to protect her during periods of substance abuse and domestic violence in his son’s home (R p. 13).

Judge Pope concluded that S.W. was a neglected child, pursuant to N.C.G.S. Chapter 7B, and further concluded that neither of S.W.’s parents nor her paternal grandfather were fit persons to have custody (R p. 14). Judge Pope activated the juvenile file, directed that all further hearings should be in juvenile court, placed custody of the child with BCDSS, and ordered that a copy of the order be delivered to BCDSS “for appropriate action consistent with the terms and conditions of this Order” (R p. 15).

On the evening of 26 January 2007, after the hearing was concluded, Judge Pope held a meeting at the courthouse with the attorney for BCDSS and a social worker (T pp. 9, 12, 33). At the meeting, Judge Pope directed them to file a juvenile petition, and there was a discussion about what allegations to include in the petition (T pp. 34, 43). Judge Pope also informed the social worker that it was necessary to take nonsecure custody of the child (T pp. 43-44). None of the other parties nor their counsel were at this meeting (T p. 34). 

BCDSS immediately took steps to take S.W. into nonsecure custody. She was placed in foster care, and BCDSS filed a juvenile petition on 31 January 2007 (T p. 34; R pp. 19, 20-24). The petition recited, as allegations, many of the findings of fact of the civil case order, and alleged that S.W. was neglected and dependent (R pp. 20-24).

Counsel for the respondent-father filed two motions on 5 February 2007: one to recuse Judge Pope from hearing the adjudication of the petition (R pp. 38-39), and one to dismiss the petition for improper venue (R pp. 40-41). Judge Pope denied both motions at a hearing on 13 February 2007 (R pp. 42-45).


The hearing on the petition was held 4-5 April 2007, in front of Judge Pope (R p. 46). The court concluded that S.W. was a neglected and dependent child, and that return to either parent’s home would be contrary to her welfare (R p. 56). Judge Pope ordered a plan of reunification. Mr. Wells was ordered to maintain stable employment, pay child support, comply with any existing domestic violence protective orders, submit to drug testing, attend substance abuse treatment, obtain an updated psychological evaluation, enroll in an anger management program, attend parenting classes, and provide a copy of his work history to a social worker (R pp. 56-57).  

Mr. Wells appeals from this adjudication judgment and dispositional order, as well as from the interlocutory orders denying his motions. 
ARGUMENTS
I. THE TRIAL COURT ERRED IN DENYING THE RESPONDENT’S MOTION TO RECUSE THE JUDGE, WHEN THE JUDGE HAD PREVIOUSLY MADE CONCLUSIONS AS TO THE ULTIMATE ISSUE BEFORE THE COURT.
ASSIGNMENT OF ERROR 39

R pp. 42-43
II. THE TRIAL COURT ERRED IN DENYING THE RESPONDENT’S MOTION TO RECUSE THE JUDGE, WHEN THE JUDGE HAD EX PARTE COMMUNICATION WITH THE ATTORNEY FOR THE DEPARTMENT OF SOCIAL SERVICES, AND THE JUDGE HAD FACILITATED THE FILING OF THE JUVENILE PETITION THAT WAS TO BE ADJUDICATED.
ASSIGNMENT OF ERROR 40

R pp. 42-43
These two Assignments will be presented together for efficiency.
Introduction
Prior to the juvenile adjudication, District Court Judge Marvin P. Pope, Jr., denied the respondent-father’s motion to have Judge Pope recuse himself from hearing the juvenile case. Respondent maintains that the court erred in denying respondent’s motion to recuse: first, because this judge had previously heard the matter in civil court and had already made conclusions regarding the status of the child; and second, because the judge had met ex parte with the attorney for BCDSS to facilitate the filing of a juvenile petition and taking non-secure custody of the child.

Standard of Review

In deciding whether a judge should recuse himself from a proceeding, the test is whether a reasonable person would question the judge’s impartiality.  TA \l "Savani v. Savani, 102 N.C.App. 496, 403 S.E.2d 900(1991)" \s "Savani v. Savani" \c 1 .
Factual Background

Judge Pope conducted a civil custody hearing in Buncombe File 06 CvD 2918 in January 2006. At the hearing, he concluded that the child was neglected, as that term is defined in the Juvenile Code. The conclusion in the written order reads as follows:  

That the minor child is a neglected child pursuant to the Chapter 7B of the North Carolina General Statutes in that the Defendants have not provided a safe environment for the minor child due to drugs, domestic violence and exposing the minor child to an unsafe environment. The minor child has lived in an environment injurious to her welfare and has not received proper care from the Defendants.
(R p. 14).

Judge Pope activated the previously inactive juvenile file, ordered BCDSS to take custody of S.W. and ordered that she be removed from her father’s home (R p. 14-15). He also ordered that a copy of the written order be delivered to BCDSS “for appropriate action consistent with the terms and conditions of this Order” (R p. 15).
At the adjudicatory hearing in April 2007, BCDSS offered the testimony of Allison Lyttle, a social worker with the agency, who explained the subsequent action taken by the court (T p. 8). Ms. Lytle testified that on the evening of 26 January 2007, the same  day the civil hearing concluded, she attended a meeting at the courthouse with Judge Pope and the attorney for BCDSS (T pp. 9, 12, 33). According to her testimony, no counsel for the respondent-parents or the guardian ad litem were present, nor was Mr. Wells, Sr., who was a party to both the civil and juvenile cases (T 33-34). 

Ms. Lyttle testified that at this meeting, Judge Pope directed BCDSS to file a juvenile petition, and there was some discussion with Judge Pope about what allegations to include in the petition (T pp. 34, 43). Judge Pope also informed the social worker that it was necessary to take nonsecure custody of the child (T pp. 43-44). BCDSS immediately took the steps necessary to get physical custody of S.W., who lived in Burke County. At the time BCDSS took custody, a nonsecure custody order had not been entered, and was not entered for three more days, until 29 January (R p. 19). BCDSS did not file a juvenile petition until 31 January  (R pp. 19-24). The petition recited, as allegations, many of the findings of fact of the civil case order, and alleged that S.W. was neglected and dependent (R pp. 20-24).


In February 2007, counsel for the respondent-father filed a motion to recuse Judge Pope from hearing the matter in juvenile court (R pp. 38-39). Judge Pope heard argument on the motion at a hearing in February and filed an order denying the motion (R pp. 42-43).  

Subsequently, Judge Pope presided over the hearing on the allegations of the juvenile petition in April 2007.  Counsel for the respondent-father renewed the motion to recuse at the commencement of that hearing, and the motion was again denied (T p. 2).

JUDGE POPE SHOULD HAVE RECUSED HIMSELF BECAUSE HE HAD PREVIOUSLY DECIDED THE ULTIMATE ISSUE (ASSIGNMENT OF ERROR 39)
Applicable Principles

A party has a right to be tried before a judge whose impartiality cannot reasonably be questioned. State v. Fie, 320 N.C. 626, 627, 359 S.E.2d 774, 775 (1987) TA \l "State v. Fie, 320 N.C. 626, 359 S.E.2d 774(1987)" \s "State v. Fie" \c 1 . A judge should disqualify himself/herself in a proceeding in which the judge's impartiality may reasonably be questioned. N.C. Code of Judicial Conduct, Canon (3)(C)(1) (2007) TA \l "N.C. Code of Judicial Conduct, Canon (3)(C)(1) (2007)" \s "N.C. Code of Judicial Conduct, Canon (3)(C)(1) (2007)" \c 3 . When a party requests such a recusal by the trial court, the party must demonstrate objectively that grounds for disqualification actually exist. In re Faircloth, 153 N.C. App. 565, 570, 571 S.E.2d 65, 69 (2002) TA \l "In re Faircloth, 153 N.C. App. 565, 571 S.E.2d 65 (2002)" \s "In re Faircloth" \c 1 . The requesting party has the burden of showing through substantial evidence that the judge has such a personal bias, prejudice or interest that he would be unable to rule impartially. Id. The 'bias, prejudice or interest' which requires a trial judge to be recused from a trial has reference to the personal disposition or mental attitude of the trial judge, either favorable or unfavorable, toward a party to the action before him. State v. Kennedy, 110 N.C. App. 302, 305, 429 S.E.2d 449, 451 (1993) TA \l "State v. Kennedy, 110 N.C. App. 302, 429 S.E.2d 449 (1993)" \s "State v. Kennedy" \c 1 . This Court has held that knowledge of evidentiary facts gained by a trial judge from an earlier proceeding does not require disqualification. Faircloth at 570, 571 S.E.2d at 69; see also In re LaRue, 113 N.C. App. 807, 810, 440 S.E.2d 301, 303 (1994) TA \l "In re LaRue, 113 N.C. App. 807, 440 S.E.2d 301 (1994)" \s "In re LaRue" \c 1  (holding that a trial judge who had conducted an earlier review hearing, concluded that three children should remain with DSS, and recommended that DSS pursue termination of parental rights, was not subject to disqualification based on personal bias or prejudice in the subsequent termination proceeding).

  
The 28th Judicial District has a specialized division of District Court known as Family Court. One of the primary characteristics of the Family Court is its "one judge, one family" policy. This policy is "[o]ften cited as the most critical component of any successful family court," as it helps "avoid the fragmentation, the duplication of effort and expense, and the potential for conflicting court orders" in a domestic case. Cheryl Daniels Howell, North Carolina's Experiment with Family Court, Popular Gov't, Summer 2000, at 15, 18, TA \l "Cheryl Daniels Howell, North Carolina's Experiment with Family Court, Popular Gov't, Summer 2000" \s "Cheryl Daniels Howell, North Carolina's Experiment with Family Court, Popular Gov't, Summer 2000, at 15, 18," \c 5  as cited in re M.A.I.B.K., 2007 NCCA COA07-46–061907.


The local rules for Buncombe County provide for judicial assignment as follows:
In every case a Family Court Judge shall be assigned to a juvenile. Whenever possible, matters pertaining to the juvenile shall be heard before the assigned Family Court.

28th Jud. Dist. Juv. Abuse/Neglect/Dependency Ct. R. 6 (2005) TA \l "28th Jud. Dist. Juv. Abuse/Neglect/Dependency Ct. (2005)" \s "28th Jud. Dist. Juv. Abuse/Neglect/Dependency Ct. R. 6 (2005)" \c 3  [emphasis added].

The North Carolina Court of Appeals recently addressed the issue of judicial recusal in the context of a family court district, in In re M.A.I.B.K., 2007 NCCA COA07-46 – 061907 TA \l "In re M.A.I.B.K., 2007 NCCA COA07-46 – 061907" \s "In re M.A.I.B.K., 2007 NCCA COA07-46 – 061907" \c 1 . This Court cited two factors which might require judicial recusal, even in a family court setting: First, whether the court had relied on evidence from another proceeding; and second [citing the local Family Court rules], whether extraordinary factors were present. The local rule at issue in M.A.I.B.K. directed that the same judge hear all proceedings involving a juvenile unless extraordinary circumstances require otherwise. 10th Jud. Dist. Juv. Abuse/Neglect/Dependency Ct. R. 19.1 (Feb. 15 2006) TA \l "10th Jud. Dist. Juv. Abuse/Neglect/Dependency Ct. (Feb. 15 2006)" \s "10th Jud. Dist. Juv. Abuse/Neglect/Dependency Ct. R. 19.1 (Feb. 15 2006)" \c 3 [emphasis added].

Discussion

Typically, it would be appropriate for an assigned judge to hear other matters involving the particular child and/or family in juvenile Family Court cases such as this one. However, when the judge has previously decided the ultimate issue before the court, he cannot be said to be an impartial fact finder. Here, in hearing the civil custody action, Judge Pope went far beyond determining the best interest of the child when he determined that the child was neglected under Chapter 7B.
In this case, the factual allegations in the petition filed by BCDSS was mostly a recitation of the evidence presented during the civil custody hearing. Effectively, Judge Pope was  the reporter of that information to the petitioner, as he was the source the Department’s information regarding those allegations.

The ultimate issue in the present juvenile case was whether or not the minor child had been neglected, as defined in the Juvenile Code. Since Judge Pope had already determined in the civil case that the child was neglected, under the 7B definition, the judge had clearly already made up his mind on the facts alleged in the juvenile petition. 

The determination of neglect made during the civil custody hearing raises the question that Judge Pope’s impartiality in the pending juvenile case might reasonably be questioned. Judge Pope had not only already heard substantial evidence in the civil case, but had already determined the ultimate issue.

When interest or prejudice may compromise the objectivity of a judge, or give the appearance of partiality, the proper course of action is recusal of the judge.

JUDGE POPE SHOULD HAVE RECUSED HIMSELF BECAUSE HE HAD EX PARTE COMMUNICATION WITH THE DEPARTMENT OF SOCIAL SERVICES (ASSIGNMENT OF ERROR 40)
Applicable Principles 

N.C. Code of Judicial Conduct, Canon 3(A)(4) TA \l "N.C. Code of Judicial Conduct, Canon" \s "N.C. Code of Judicial Conduct, Canon 3(A)(4)" \c 3  provides in pertinent part as follows: "A judge should accord to every person who is legally interested in a proceeding, or his lawyer, full right to be heard according to law, and, except as authorized by law, neither initiate nor consider ex parte or other communications concerning a pending or impending proceeding."

There are a few, limited exceptions to the prohibition on ex parte communication. N.C.G.S. §50-13.5(d)(2) TA \l "N.C.G.S. § 50-13.5(d)(2)" \s "N.C.G.S. § 50-13.5(d)(2)" \c 2  provides that "(i)f the circumstances of the case render it appropriate, upon gaining jurisdiction of the minor child the court may enter orders for the temporary custody and support of the child, pending the service of process or notice herein provided." Our Court of Appeals has interpreted this statute to mean that "temporary custody and support orders for minor children" may "be entered ex parte." Story v. Story, 57 N.C. App. 509, 514, 291 S.E.2d 923, 926 (1982); accord Regan v. Smith, 131 N.C. App. 851, 853, 509 S.E.2d 452, 454 (1998) TA \l "Regan v. Smith, 131 N.C. App. 851, 509 S.E.2d 452 (1998)" \s "Regan v. Smith" \c 1 .

A temporary custody or support order is a specific type of order. Such an order establishes a party's rights pending the issuance of a permanent order. See Regan, 131 N.C. App. at 852-53, 509 S.E.2d at 454.

In 3 Lee, N.C. Family Law, we find the following: 

There may be occasions when there is considerable urgency for a temporary order for the custody of a child. In such instances the judge may reach a decision on the basis of affidavits and other evidence produced at a preliminary hearing. The persons who have signed the affidavits are, of course, not present and there is no opportunity to cross examine them, but this is said not to be objectionable because the ultimate right of examination will be afforded the parties at the trial of the cause. The real reason is that the welfare and custody of a small child is an urgent matter in which substantial harm can be caused by unnecessary delay. 
3 Lee, N.C. Family Law, Sec. 222, 1968 Cumulative Supplement TA \l "3 Lee, N.C. Family Law, Sec. 222, 1968 Cumulative Supplement" \s "3 Lee, N.C. Family Law, Sec. 222, 1968 Cumulative Supplement" \c 3 , p. 15, as cited in Brandon v. Brandon, 10 N.C. App. 457, 179 S.E. 2d 177 (1971).
Discussion

Judge Pope should not have presided over the adjudication hearing because he had had unnecessary ex parte communication with BCDSS. In doing so, the judge became an integral part of the process which brought the matter before the court; he initiated the action by contacting BCDSS and placing the child in their custody.
The ex parte communication with BCDSS was unnecessary because there was no urgency to the situation. Both parents in the civil action were represented by counsel and the judge had, in fact, been present in court with counsel for the respective parties at the time he ordered the child into custody. The social worker testified that the facts in this case would not typically warrant nonsecure custody [see Argument _____ , infra]. Finally, there are no findings of fact that suggest that there was any risk of immediate harm to the child, or any risk that the respondent-father would flee with the child.  

Even if the ex parte communication was proper, Judge Pope should not have then presided over the hearing where the petition was adjudicated. It is one thing for a judge to consider an ex parte motion for nonsecure custody presented by the Department of Social Services. But it is a far different thing for a judge to initiate such an action by the Department. Here, the judge met with the BCDSS attorney and a social worker; he directed which allegations should go in the petition; he allowed the Department to remove a child from her home three days prior to the entry of a nonsecure custody order (and five days prior to the filing of a petition). Each of these decisions was made without giving the parents an opportunity to be heard. 

An essential purpose of the Juvenile Code is to provide fair proceedings and to protect the rights of children and parents. N.C.G.S. §7B-100 TA \l "N.C.G.S. § 7B-100" \s "N.C.G.S. §7B-100" \c 2 . Implicit within this notion is that there be an impartial fact finder to determine the allegations made in a petition. When the District Court judge initiates the petition, he aligns himself with one party to the action. There may be circumstances where the urgent need to protect a child warrants ex parte communication between a judge and the Department. However, when the judge is the very person who brings that situation to the attention of the Department, he cannot serve as an impartial fact finder. This would be analogous to a judge presiding over a criminal trial where he or she had witnessed and reported the crime.  
Conclusion


Judge Pope should have recused himself from presiding over the hearing on the juvenile petition. Because the case was not tried before an impartial judge, the order should be reversed and the case remanded. 
III. THE TRIAL COURT ERRED IN DIRECTING THE DEPARTMENT OF SOCIAL SERVICES TO TAKE NON-SECURE CUSTODY OF THE CHILD WHEN THERE IS NO STATUTORY PROCEDURE FOR DOING SO, AND WHEN THERE WERE INSUFFICIENT FACTS TO ESTABLISH THE IMMEDIATE NEED FOR NON-SECURE CUSTODY. 
ASSIGNMENT OF ERROR 46
R pp. 8-15

Introduction
At the civil custody hearing, the court directed BCDSS to take immediate non-secure custody of the minor child. Respondent-father maintains that the court erred in abruptly removing the child from her home when the facts found in the order arising from the hearing do not indicate that the child was in immediate danger. 

Standard of Review


The respondent contends that the trial court’s determination that non-secure custody was warranted is a conclusion of law and is thus subject to de novo review. See In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001) TA \l "In re Pope, 144 N.C. App. 32, 547 S.E.2d 153 (2001)" \s "In re Pope" \c 1  (This Court can review a trial court’s conclusion of law de novo).  

Factual Background


At the civil custody hearing, the court concluded that S.W. was a neglected and dependent child, in that the defendants (Charles Wells and his father) had not provided a safe environment for the minor child due to “drugs, domestic violence and exposing the minor child to an unsafe environment” (R p. 14). The court ordered that she immediately be removed from Mr. Wells’ home and placed in the custody of BCDSS (R pp. 14-15). The court further ordered that the previously inactivated juvenile file be reopened, that all further matters regarding S.W. be heard in juvenile court, and that BCDSS receive a copy of the order for appropriate action (R pp. 14-15).  A non secure custody order was not signed for three more days and a juvenile petition was not filed for five more days. 


At the hearing on the juvenile petition, BCDSS social worker Allison Lyttle recounted that she received an intake report regarding S.W. after the civil custody hearing concluded on 26 January 2007. Later that day, she attended a meeting with Judge Pope and BCDSS’ attorney at the courthouse (T pp. 8-9, 33). At that meeting, the judge informed BCDSS that it was necessary to take custody of S.W. (T pp. 34, 41, 43-45). BCDSS contacted the Department of Social Services in Burke County; the Burke County agency took physical custody of the child, and transferred the child to the Buncombe agency, who placed her in foster care (T p. 35; see also R p. 52).

Ms. Lyttle testified that Burke County DSS had conducted several investigations of the child’s household in 2005 and 2006, concerning alleged domestic violence and alcohol and drug use, but the child had never been removed from her home (T pp. 15, 39). Ms. Lyttle identified the allegations of domestic violence and drug use as the acute problems in the intake report she received on January 26. Under questioning, she indicated that the latest known incident of domestic violence had occurred between Mr. Wells and his estranged wife, Summer, a year before (T p. 31; see also R p. 23). Ms. Lyttle also stated that the evidence of drug use was Mr. Wells’ positive drug screen for marijuana about a week before the decision to take custody (T p. 31). She admitted that in her experience, she had never before had a case where testing positive for marijuana and a year-old incidence of domestic violence required an immediate response, as the court ordered in this case (T pp. 32-33).

Applicable Principles


Under certain limited circumstances, a child who is believed to be neglected, abused or dependent may be taken into temporary custody by a Department of Social Services worker or a law enforcement official until a court order for nonsecure custody can be obtained. N.C.G.S. §7B-500 TA \l "N.C.G.S. § 7B-500" \s "N.C.G.S. §7B-500" \c 2 . A child taken into temporary custody by this section cannot be held for more than 12 hours (or 24 hours on a weekend) unless a juvenile petition or motion is filed by the Department and an order for nonsecure custody is entered by the court. N.C.G.S. §7B-501 TA \l "N.C.G.S. § 7B-501" \s "N.C.G.S. §7B-501" \c 2 . 

N.C.G.S. §7B-502 TA \l "N.C.G.S. § 7B-502" \s "N.C.G.S. §7B-502" \c 2  allows the court to order nonsecure custody in the following part of the section: 

In the case of any juvenile alleged to be within the jurisdiction of the court, the court may order that the juvenile be placed in nonsecure custody pursuant to criteria set out in G.S. 7B‑503 when custody of the juvenile is necessary.

N.C.G.S. §7B-502 TA \s "N.C.G.S. §7B-502"  [emphasis added].

N.C.G.S. §7B-503 outlines the criteria for taking nonsecure custody:
(a)       When a request is made for nonsecure custody, the court shall first consider release of the juvenile to the juvenile's parent, relative, guardian, custodian, or other responsible adult. An order for nonsecure custody shall be made only when there is a reasonable factual basis to believe the matters alleged in the petition are true, and

(1) The juvenile has been abandoned; or
(2) The juvenile has suffered physical injury or sexual abuse; or
(3) The juvenile is exposed to a substantial risk of physical injury or sexual abuse because the parent, guardian, custodian, or caretaker has created the conditions likely to cause injury or abuse or has failed to provide, or is unable to provide, adequate supervision or protection; or
(4) The juvenile is in need of medical treatment to cure, alleviate, or prevent suffering serious physical harm which may result in death, disfigurement, or substantial impairment of bodily functions, and the juvenile's parent, guardian, custodian, or caretaker is unwilling or unable to provide or consent to the medical treatment; or
(5) The parent, guardian, custodian, or caretaker consents to the nonsecure custody order; or
(6) The juvenile is a runaway and consents to nonsecure custody.
A juvenile alleged to be abused, neglected, or dependent shall be placed in nonsecure custody only when there is a reasonable factual basis to believe that there are no other reasonable means available to protect the juvenile. In no case shall a juvenile alleged to be abused, neglected, or dependent be placed in secure custody.
N.C.G.S. §7B-503(a) TA \l "N.C.G.S. § 7B-503(a)" \s "N.C.G.S. §7B-503(a)" \c 2 

Our Juvenile Code contains a provision allowing the court to divert custody in a delinquency proceeding to the local Department of Social Services. See N.C.G.S. §§ 7B-1905(2), 7B-2503(c), 7B-2506(c). However, there is no similar provision allowing the court to divert custody in a Chapter 50 proceeding to the local Department of Social Services.   

Discussion

The Juvenile Code contains a comprehensive scheme for the protection of children. The Code details the duties of the local Department of Social Services to investigate cases, and provides mechanisms for a Department to provide services without judicial intervention. The Code further provides a procedure for court involvement that ensures fairness to the parties. N.C.G.S. §7B-100 TA \s "N.C.G.S. §7B-100" .  

Not every report to the Department of Social Services leads to filing a juvenile petition. In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003) TA \l "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \c 1 . The Department may ask the parents to agree to a safety plan or a service agreement, or to voluntarily place the child out of the home with a relative or friend. Taking a child away from home is a significant step, potentially traumatic to the child, and should only be done when absolutely necessary to protect the child. 

If removal of a child is determined to be necessary, a law enforcement official or social worker may take temporary custody of a child, provided that a juvenile petition and nonsecure order are filed within 12-24 hours. N.C.G.S. S7B-501. Alternatively, a court may enter a nonsecure order if the child is already within the jurisdiction of the court. N.C.G.S. S7B-502.

Here, after hearing evidence in a civil custody case, the court precipitously ordered that the child be removed from her home and placed in the physical custody of the BCDSS on January 26. This was done before the local agency had done any investigation or attempted to correct any risk with services or other less drastic measures. Furthermore, it was done before the issuance of the nonsecure order (not filed until January 29) and of the petition (not filed until January 31).

In doing so, the court was acting without proper authority. There is no provision in the Juvenile Code which allows the court to divert custody in a Chapter 50A matter, as was done here. Nor did the court make any findings supporting the criteria for nonsecure custody by N.C.G.S. §7B-503(a) TA \s "N.C.G.S. §7B-503(a)" , and the facts of the civil order do not appear to support those criteria. S.W. was not abandoned, physically injured, sexually abused, in need of medical treatment, possessed of relatives willing to consent to nonsecure custody, or a runaway. While the civil order concludes that the child hasn’t received proper care from the defendants (her father and grandfather) and that she has been exposed to an unsafe environment (R p. 14), none of the facts indicate that she has suffered physical injury or sexual abuse, or that she is at substantial risk of injury or abuse.


Furthermore, even if the court did, arguendo, have the authority to grant physical custody to the Department while hearing a civil case, the facts in this case did not warrant such a drastic step. At the civil hearing, evidence regarding drug use centered on the father’s recent positive screen for marijuana. The social worker admitted that such an incident is not usually the basis for removal of a child, and in its order, the court made no specific finding as to how the child was impacted by the father’s marijuana use. 

The other main concern leading to the child’s removal, according to the social worker, was domestic violence. However, the worker conceded that the most recent incident of domestic violence in the child’s home had occurred one year before the child was taken into custody.

These incidents, while of concern, do not, in themselves, indicate an immediate danger or substantial risk to the minor child, and would not normally precipitate the immediate response demanded by the court. Additionally, Burke County DSS had investigated the household several times in the previous two years and not found it necessary to remove the child. 

Conclusion


The court had no statutory authority to order the minor child into nonsecure custody under Chapter 7B at a Chapter 50A civil custody hearing. Furthermore, the facts established in the civil case did not warrant the drastic action of removing the child from her home, as she was not at substantial risk of injury or abuse. Consequently, this Court should vacate both the nonsecure custody order and the subsequent dispositional order placing the child in the custody of the Department of Social Services.  
IV. THE TRIAL COURT ERRED IN ADMITTING A CIVIL CUSTODY ORDER INTO A JUVENILE PROCEEDING, WHEN SAID ORDER WAS ENTERED UNDER A DIFFERENT STANDARD OF PROOF. 
ASSIGNMENT OF ERROR 41
R pp. 8-15, 47-48; T p. 7

V. THE TRIAL COURT ERRED IN RELIEVING THE DEPARTMENT OF SOCIAL SERVICES OF THE BURDEN OF PROOF IN A JUVENILE PROCEEDING, AND TAKING THE FINDINGS OF FACT FROM A CIVIL CUSTODY PROCEEDING AS CONCLUSIVE. 
ASSIGNMENT OF ERROR 42
R pp. 8-15, 46-50; T p. 7
These two Assignments will be presented together for efficiency.
Introduction


At the adjudication hearing on the petition, the court took judicial notice of an order from a civil custody proceeding involving the minor child. Respondent-father asserts that the court erred in admitting the civil order, when the facts establishing that order were entered under a different standard of proof in the civil proceeding than those necessary to establish a juvenile order. 

Standard of Review


Respondent-father contends that this issue presents a question of law and is thus subject to de novo review. In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001) TA \l "In re Pope, 144 N.C. App. 32, 547 S.E.2d 153 (2001)" \s "In re Pope" \c 1 .
Factual Background

At the adjudication hearing on the juvenile petition, counsel for BCDSS moved to enter the civil custody order (06 CvD 2918; filed on 26 January 2007) into evidence (T p. 2). Over objection by counsel for the respondent-father, the court took judicial notice of the custody order (T pp. 2, 7). 

The petitioner called only one witness to testify during the adjudication: the BCDSS social worker who met with Judge Pope and the BCDSS attorney on the evening of 26 January 2007. She testified that after discussing what allegations would go in the petition  with Judge Pope (T p. 34), she used the civil custody order findings to guide her investigation of the case, going through the facts one by one and checking them out (T p. 17). She interviewed the parents, the child, a therapist, and others (T p. 17); she contacted Burke County social workers and reviewed DSS records in Burke and Buncombe Counties (T p. 16). She testified that the facts established in the civil custody order formed the entire basis of allegations in the petition filed by BCDSS on 31 January 2007, which she verified (T p. 12-13, 26). 

Applicable Principles 


The North Carolina Juvenile Code sets forth the judicial proceedings necessary when a Department of Social Services seeks to take custody of a minor child from the child’s parents.

It is well settled that a court may take judicial notice of earlier proceedings in the same cause. In re Byrd, 72 N.C. App. 277, 279, 324 S.E.2d 273, 276 (1985) TA \l "In re Byrd, 72 N.C. App. 277, 324 S.E.2d 273 (1985)" \s "In re Byrd " \c 1 [emphasis added]. When the trial court is sitting as fact finder, there is a presumption that the trial court has disregarded any incompetent evidence "'unless it affirmatively appears that [the trial court] was influenced thereby.'" In re L.C., ___ N.C. App. ___, ___, 638 S.E.2d 638, 642 (quoting Stanback v. Stanback, 31 N.C. App. 174, 180, 229 S.E.2d 693, 696 (1976), disc. review denied, 291 N.C. 712, 232 S.E.2d 205 (1977)), disc. review denied, 361 N.C. 354, ___ S.E.2d ___ (2007) TA \l "In re L.C., ___ N.C. App. ___, ___, 638 S.E.2d 638, disc. review denied, 361 N.C. 354, ___ S.E.2d ___ (2007)" \s "In re L.C." \c 1 . 

In In re J.B., this Court expressly held that the trial court did not err in taking judicial notice of prior disposition orders in the same case, even where those orders were entered under a lower evidentiary standard. In re J.B., 172 N.C. App. 1, 16, 616 S.E.2d 264, 273 (2005) TA \l "In re J.B., 172 N.C. App. 1,  616 S.E.2d 264 (2005)" \s "In re J.B." \c 1 . However, in In the Matter of A.W., E.W., 164 N.C. App. 593, 596 S.E.2d 294(2004) TA \l "In the Matter of A.W., E.W., 164 N.C. App. 593, 596 S.E.2d 294(2004)" \s "In the Matter of A.W., E.W." \c 1 , this Court stated that “A trial court may not find as fact that which was not presented as evidence at trial.”    

This Court has explicitly disapproved of summary proceedings in juvenile matters. The trial court must conduct a hearing to adjudicate the existence or nonexistence of the conditions of neglect alleged in the petition. The quantum of evidence at the hearing is clear and convincing evidence. In re Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 397 (2000) TA \l "In re Thrift v. Buncombe County DSS, 137 N.C. App. 559, 528 S.E.2d 394 (2000)" \s "In re Thrift v. Buncombe County DSS" \c 1 . This Court has adopted a similar line of reasoning in cases pertaining to termination of parental rights. In In re Tyner, 106 N.C. App. 480, 483, 417 S.E.2d 260, 261 (1992) TA \l "In re Tyner, 106 N.C. App. 480, 417 S.E.2d 260 (1992)" \s "In re Tyner" \c 1 , this Court held that the respondent's failure to file an answer did not authorize the trial court to enter a “default type” order terminating the respondent's parental rights. See also In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158 (1992) TA \l "In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158 (1992)" \s "In re Quevedo" \c 1  (Greene, J., concurring). 
Just as a default judgment or judgment on the pleadings is inappropriate in a proceeding involving termination of parental rights, it is equally inappropriate in an adjudication of neglect. A adjudication of neglect constitutes grounds for terminating parental rights and is frequently the basis for a termination proceeding. Thrift, Id. As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny, In re Baby Girl Dockery, 128 N.C. App. 631, 495 S.E.2d 417 (1998) TA \l "In re Baby Girl Dockery, 128 N.C. App. 631, 495 S.E.2d 417 (1998)" \s "In re Baby Girl Dockery" \c 1 , the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence.
Discussion


In this case, the trial court relieved the Department of proving the allegations of the petition by clear, cogent and convincing evidence, and conducted a summary proceeding to adjudicate the minor child neglected. By simply accepting the facts from the civil order as conclusive, the court effectively denies the respondent-father many of the procedural safeguards implicit in the Juvenile Code. The fundamental unfairness here is that the court took the civil custody order as conclusive when adjudicating the 7B case. Hearings in Chapter 50 actions are conducted under a different standard of proof than hearings in 7B actions. In the civil custody proceeding, counsel for the respondent-father was not aware that he was also, in effect, trying an adjudication in a juvenile case. 

Had the hearing been in juvenile court, the parties would have been advised of their rights and the potential consequences of the proceeding, including the potential for termination of their parental rights. Additionally, each of the respondent-parents would have had the right to appointed counsel if indigent. The procedure employed in this case denies the respondent father these important rights.  
The purpose of a civil custody proceeding is to determine the best interest of the child. The purpose of a juvenile proceeding is to determine whether the allegations of the petition are true, and to develop an appropriate disposition for the child, while respecting the rights of the parents. These proceedings are conducted with different parties, different issues, and different possible consequences. 


The procedure followed in this case is analogous to a court that conducts a 50B action and then uses the facts found in the 50B court order to establish guilt in a criminal case. Such a procedure would be contrary to the due process requirements in criminal cases. Similarly, the right to family autonomy and the parents’ constitutionally protected fundamental right to their child is one of the interests being protected in juvenile court. N.C.G.S. § 7B-100. Allowing a custody order from a civil case to conclusively establish facts in a 7B proceeding fails to protect that interest. 
Conclusion


Because the court improperly accepted a civil custody order and relieved the Department of Social Services of the burden of proof, the adjudication judgment should be vacated.
VI. THE TRIAL COURT’S FINDINGS OF FACT AND CONCLUSION THAT THE MINOR CHILD IS NEGLECTED ARE NOT SUPPORTED BY COMPETENT EVIDENCE BECAUSE THEY ARE BASED UPON A CIVIL CUSTODY ORDER WHICH WAS ENTERED WITHOUT SUBJECT MATTER JURISDICTION.
ASSIGNMENTS OF ERROR 43, 44

R pp. 46-50

Introduction


At issue is whether a civil custody order entered while the juvenile court retains jurisdiction can support an adjudication of neglect.
Standard of Review
The trial court’s findings of fact must be supported by competent evidence. In re Isenhour, 101 N.C. App. 550, 553, 400 S.E. 2d 71, 73 (1991) TA \l "In re Isenhour, 101 N.C. App. 550, 400 S.E. 2d 71 (1991)" \s "In re Isenhour" \c 1 . This Court can review a trial court’s conclusion of law de novo. In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001).  TA \l "In re Pope, 144 N.C. App. 32, 547 S.E.2d 153 (2001)" \s "In re Pope" \c 1   

Factual Background
On 19 November 2004, the District Court entered an order in the juvenile proceeding regarding the minor child (03 J 245). The order awarded custody of the minor child to the respondent-father and to the child’s paternal grandfather, released the Department of Social Services, the Guardian ad Litem and all counsel of record from further responsibility, and made the juvenile file “inactive” (R p. 7). Subsequently, the mother of the minor child filed an action for custody in 2006 (06 CvD 2918). On 24-26 January 2007, a hearing in the civil case was held. The respondent-father did not object or raise any issue as to jurisdiction in the civil action. Subsequent to this hearing, Judge Pope entered an civil order that “activated” the juvenile file and directed the Buncombe County Department of Social Services to take immediate physical custody of the minor child. No motion was made to consolidate or join the civil and juvenile actions, and the court did not enter any order consolidating these actions.  


Prior to the juvenile adjudication, the respondent-father filed a motion to dismiss the juvenile petition due to improper venue (R pp. 40-41). The motion contended that the juvenile court had previously terminated jurisdiction in the November 19, 2004 order. In ruling on that motion, the court found that the juvenile court had inactivated the file but retained jurisdiction (R p. 45). 


The respondent-father then filed motions in the civil action under Rule 59 and 60 of the Rules of Civil Procedure,  seeking to raising the lack of jurisdiction in the civil action.  Those motions were pending at the time of this hearing (T p. 3).

At the adjudication hearing, the petitioner moved to introduce the civil custody order into evidence. The court agreed to take judicial notice of the order, over respondent- father’s objection. The petitioner’s only witness was a social worker who had no first hand knowledge of any of the facts set forth in the petition.  

Applicable Principles

N.C.G.S. §7B-200 specifies the jurisdiction of the District Court in proceedings under Chapter 7B. This section grants the court exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent, and establishes that “any other civil action in this State in which the custody of the juvenile is an issue is automatically stayed as to that issue, unless the juvenile proceeding and the civil custody action or claim are consolidated.” N.C.G.S. §7B-200 TA \l "N.C.G.S. § 7B-200" \s "N.C.G.S. §7B-200" \c 2 . §7B-201 provides that retention of jurisdiction by the juvenile court “shall continue until terminated by order of the court or until the juvenile reaches the age of 18 years or is otherwise emancipated, whichever occurs first.” N.C.G.S. §7B-201 TA \l "N.C.G.S. § 7B-201" \s "N.C.G.S. §7B-201" \c 2 . 

A universal principle as old as the law is that the proceedings of a court without jurisdiction of the subject matter are a nullity. In re T.R.P., 360 N.C. 588, 590, 636 S.E.2d 787, 790 (2006) TA \l "In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006)" \s "In re T.R.P." \c 2  (quoting Burgess v. Gibbs, 262 N.C. 462, 465, 137 S.E.2d 806, 808 (1964)). Subject matter jurisdiction is the indispensable foundation upon which valid judicial decisions rest, and in its absence a court has no power to act. In re T.R.P. at 593, 636 S.E.2d at 792. 

Discussion


Under these sections, there can be no concurrent jurisdiction between a civil custody action in District Court and a juvenile action under chapter 7B. A civil custody action cannot proceed while a while a juvenile action is pending unless the juvenile court terminates jurisdiction or consolidates the actions for hearing. 

In this case, the juvenile file had been made “inactive” in the November 2004 order. The civil action and the juvenile action were not consolidated prior to the hearing. Moreover, when addressing respondent-father’s motion to dismiss for improper venue, the court specifically found that the juvenile court had never terminated jurisdiction and maintained “continuing, exclusive jurisdiction” (R p. 45). While collateral attacks on court orders are generally disfavored, here the respondent-father filed a motion in the civil action prior to the hearing of this case in juvenile court, specifically arguing that the civil order was a nullity because the civil court lacked jurisdiction. 
Thus, it is clear from the record in the juvenile action that the court lacked the authority to enter the civil order. Because the juvenile court retained jurisdiction in this action, the District Court had no authority to enter an order in the civil action.

Conclusion
Because the civil custody order was entered without subject matter jurisdiction, it is void, and therefore cannot support the adjudication in this juvenile court action. Thus, the adjudication judgment and disposition order should be vacated.
CONCLUSION

For the reasons argued above, this Court should vacate the adjudication judgment and disposition order and dismiss the juvenile petition. 
Respectfully submitted, this ______ day of August, 2007. 
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