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BRIEF FOR APPELLANT RESPONDENT MOTHER

QUESTIONS PRESENTED FOR REVIEW

	I. DID THE TRIAL COURT ERR BY CONCLUDING AS A MATTER OF 

LAW THAT S.S WAS NEGLECTED WHEN NEITHER THE ALLEGATIONS IN THE PETITION NOR THE FINDINGS AND EVIDENCE SUPPORT THAT CONCLUSION? 



	II.  DID THE TRIAL COURT ABUSE ITS DISCRETION, VIOLATE 

STATUTORY MANDATES AND RESPONDENT-MOTHER’S CONSTITUTIONAL 

RIGHTS BY AWARDING PERMANENT GUARDIANSHIP TO THE 

PATERNAL GRANDMOTHER WITHOUT MAKING FINDINGS AS TO WHETHER 

PETITIONER MADE REASONABLE EFFORTS TO PREVENT OR

ELIMINATE REMOVING S.S. FROM THE HOME AND WITHOUT HOLDING

A PERMANENCY PLANNING HEARING?




STATEMENT OF THE CASE

Respondent-mother gave birth to S.S. on 28 March 2006 (R p. 2).  On 31 March 2006, Respondent-mother agreed to place S.S. in the care of the paternal grandmother (R p. 33). On 5 April 2006, a juvenile petition was filed by Buncombe County Department of Social Services (hereinafter “DSS” or “Petitioner”) alleging S.S. neglected due to environment injurious (R pp. 5-8). 

The trial court orally adjudicated S.S. neglected at the hearing held on 17, 18 and 19 July 2006, and awarded full legal permanent guardianship to the paternal grandmother (R pp. 83-97). The trial court’s order was reduced to writing on 21 August 2006 (R p. 83). Respondent-mother gave written notice of appeal on 23 August 2006 (R p. 221).  

The trial court signed the Appellate Entries form on 25 August 2006. (R pp. 224-5) On 29 August 2006, the Appellate Defender’s Office appointed undersigned counsel to represent the Respondent-mother for purposes of her appeal (R p. 223). The transcript was ordered on 23 August 2006 (R p. 224) and was delivered to undersigned counsel on September 25, 2006.

A motion to extend time for serving and filing the record on appeal due to an incomplete transcript with numerous inaudibles was served on all parties by undersigned counsel on 5 October 2006 and granted by the North Carolina Court of Appeals on 10 October 2006 (R p. 237). Due to the delay in arrival of the completed transcript, a second motion to extend time for serving and filing the Record on Appeal was served by undersigned counsel to all parties on 25 October 2006 and granted by the North Carolina Court of Appeals on 31 October 2006 (R p. 242). 

 The Record on Appeal was served on the North Carolina Court of Appeals and all other parties on December 15, 2006 (R p. 254). The Record on Appeal was docketed by the North Carolina Court of Appeals on 9 January 2007.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Respondent-mother appeals pursuant to N.C. Gen. Stat. §7B-1001(3)(2005), which provides for appeal succeeding an adjudication and disposition. The order adjudicating the minor child neglected and awarding full legal permanent guardianship of the minor child to the paternal grandmother was entered on 21 August 2006 (R pp. 83-97). The Respondent-mother’s written notice of appeal to the North Carolina Court of Appeals was filed on 23 August 2006 (R p. 221). 
STATEMENT OF THE FACTS


On 28 March 2006, Respondent-mother gave birth to S.S., a healthy baby girl (R pp. 6, 33). Three days later as Respondent-mother was bringing S.S. home from the hospital, she was met at her home by a DSS social worker. The social worker told Respondent-mother that due to her history with the Department involving her other children and the father’s criminal record, she needed to place S.S. outside the home (T pp. 11-12).  The social worker also told Respondent-mother that there was no evidence that she had complied with the court orders stemming from the prior case in which Respondent-mother’s two sons had been adjudicated neglected and abused (T p. 54). Respondent-mother assured the social worker that she had complied with all prior court orders (R p. 36; T p. 54). 

Respondent-mother placed S.S. with the paternal grandmother, who lived nearby, in order to continue nursing S.S. while the social worker confirmed that she had complied with the prior court orders (T pp. 11-12). The paternal grandmother agreed to the placement and Respondent-mother placed S.S. in the care of the paternal grandmother that same day (R pp. 2, 33; T pp. 11-12). DSS did not obtain legal or physical custody of S.S. at that time or at any time since (R pp. 1-97; T p. 19). 


Five days after Respondent-mother placed S.S. with the paternal grandmother, the same social worker filed a petition alleging that S.S. “lives in an environment injurious.”  S.S. was no longer in the care of Respondent-mother when the petition was filed and there were no allegations in the petition that the paternal grandmother’s home was an injurious environment for S.S. (R pp. 5-8).

As grounds for the social worker’s assertion that S.S. was living in an environment injurious, she alleged that “the Department has no information that the respondent mother has participated in or successfully completed services” (R p. 7).  The social worker also recited selected findings from the adjudication and disposition order in the prior juvenile case involving Respondent-mother’s other children.  The petition contained no other allegations of neglect (R pp. 5-8).


On 3 May 2006, Respondent-mother entered into a Temporary Care Agreement (“Care Agreement”), granting temporary legal and physical custody of S.S. to the paternal grandmother.  DSS was not a party to the Care Agreement (R p. 18). Also on 3 May 2006, Respondent-mother entered into an In Home Family Services Agreement (“Services Agreement”) with DSS in which Respondent-mother agreed to continue in therapy, have a medical evaluation completed and follow all recommendations, follow through with a psychiatric evaluation, have a current psychological evaluation completed, obtain a substance abuse assessment and submit to random drug tests, attend parenting classes and complete a full anger management program.  The Respondent-mother was given ninety days to complete the programs, evaluations and classes required by the Services Agreement (R pp. 19-26). 

The adjudication and dispositional hearing for S.S. began on 17 July 2006, two weeks before the Services Agreement completion date (R p. 83). By the hearing date, Respondent-mother had completed and paid for all of the services, classes, evaluations and assessments recommended by DSS except for the psychological testing, which cost $1,500 (T pp. 232-234). 


At the adjudication hearing, the court found that Respondent-mother had, in fact, complied with all prior court orders.  In addition, the trial court found that Respondent-mother had voluntarily participated in other services to prepare for the birth of S.S.  The trial court found that Respondent-mother had participated in and completed the following:


● Anger management classes


● Parenting classes


● Individual classes


● Psychiatric assessments


● Psychological evaluations

● Domestic tranquility classes

● Substance abuse assessment

● Counseling


● Prenatal classes


● CPR and Baby Safe class


● DSS service plan


● Access interview for home services


● Medication evaluations

(R pp. 83-97).

The trial court adjudicated S.S. neglected by clear, cogent and convincing evidence, finding that since 2003 Respondent-mother had failed to admit her abuse of her other children to “employers, friends, and other persons with whom she comes into contact” (R p. 87). The trial court also found as fact that Respondent-mother had admitted to the abuse while attending the San Starh’ Domestic Tranquility program in May of 2004 (R p. 86).  


At disposition, DSS told the court “[t]he Department has stated that we would not object to [guardianship] being given to the paternal grandparents, but, at this point, our plan has been reunification. So I want to say that we do not object to that, but that was not our recommendation” (T pp. 351, lines 3-9).  The guardian ad litem for the minor child, who was also the guardian ad litem in the prior juvenile case, wrote in a 17 July 2006 dispositional letter to the court: 


The GAL believes that normally the best placement 


for any child is with their (sic) biological parents.  
At the beginning of the previous case with


[Respondent mother’s other children], the GAL believed 
that[Respondent-mother] could not have abused her boys 
and the family should be reunified.  However, 
subsequent investigation and revelations over more 
than two years have changed that decision.  In the 
present case the GAL cannot recommend placement with 
the biological parents....(R p. 34).  


The trial court awarded full legal permanent guardianship to the paternal grandmother (R p. 93).  


At the time of the hearing, Respondent-mother and the father of S.S. had separated (R p. 93). The father, who was on house arrest for a misdemeanor probation violation, stated in open court that he was unable to care for S.S. (R p. 88).  He was awarded unsupervised visitation and does not appeal (R p. 93). Respondent-mother received supervised visitation with S.S. three times a week (R p. 93). The trial court also ordered that if Respondent-mother and the father of S.S. reconcile, they may both live with S.S and the paternal grandmother at “[the paternal grandmother’s] discretion” (R p. 93). Respondent-mother appeals the trial court’s order (R p. 221). 


Further facts will be developed as needed in the arguments set forth below.

                     ARGUMENT

I.
THE TRIAL COURT ERRED BY CONCLUDING AS A MATTER OF LAW THAT S.S WAS NEGLECTED WHEN NEITHER THE ALLEGATIONS IN THE PETITION NOR THE FINDINGS AND EVIDENCE SUPPORT THAT CONCLUSION. 


ASSIGNMENT OF ERROR NO. 2, R pp. 5-8, 83-94


ASSIGNMENT OF ERROR NO. 3, R pp 84-88


ASSIGNMENT OF ERROR NO. 4, T pp 196-200

ASSIGNMENT OF ERROR NO. 5, R pp. 5-8; T. pp. 
132-157

ASSIGNMENT OF ERROR NO. 9, R p. 88; T. pp. 21, 
36, 70, 154, 158, 316 

ASSIGNMENT OF ERROR NO. 10, R. pp. 34, 187;  
App pp. 1, 5.

ASSIGNMENT OF ERROR NO. 12, R. pp. 86, 96-97;

T pp. 69-70, 83

ASSIGNMENT OF ERROR NO. 13, R. pp. 86, 96-97;  
T pp. 69-70, 74-75, 78, 89, 218.


ASSIGNMENT OF ERROR NO. 14, R p. 85

ASSIGNMENT OF ERROR NO. 15, R p. 85; T. p. 170, 
277 


ASSIGNMENT OF ERROR NO. 16, R pp. 5-8; 86



ASSIGNMENT OF ERROR NO. 17, R p. 87.; T pp. 180-


213.



ASSIGNMENT OF ERROR NO. 18, R p. 87; T pp. 71-73, 

76-77, 79, 85-89, 116-117.


ASSIGNMENT OF ERROR NO. 19, R pp. 5-8; 87

ASSIGNMENT OF ERROR NO. 21, R pp. 85-87; T. pp. 
71-73, 76-77, 79, 85-89, 95-96, 116-117, 202, 
203, 219, 321.

ASSIGNMENT OF ERROR NO. 22, R p. 5-8, 88  


ASSIGNMENT OF ERROR NO. 23, R p. 88


ASSIGNMENT OF ERROR NO. 24, R p. 88


ASSIGNMENT OF ERROR NO. 25, R. pp. 85-86, 88, 96-


97.


ASSIGNMENT OF ERROR NO. 27, R p. 88-92


ASSIGNMENT OF ERROR NO. 34, R p. 83-94

Respondent-mother will argue the above-referenced assignments of error simultaneously

Standard of Review


All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997). If the trial court’s findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E. 2d 71, 73 (1991).  This Court can review a trial court’s conclusion of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E. 2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E. 2d 644 (2001).   

_____________________

This case involves the same issue addressed by this Court in two recent cases: In re A.B., 2006 N.C. App. (COA05-1584) and In the matter of A.K., 2006 COA04-986-2.    The foregoing cases, as well as the case sub judice, involve a minor child born to a parent after a sibling had been adjudicated neglected and/or abused.

In March of 2004, Respondent-mother’s two other children were adjudicated neglected and abused after Respondent-mother kicked and hit them, causing bruising around the eyes of the younger child (R pp. 177-187).  Petitions were filed and DSS obtained non-secure custody of the children (R pp. 105, 169, 177). 

At the adjudication and disposition hearing, the trial court ordered the minor children to remain in the home of their father (Respondent-mother’s former husband) and to have weekly supervised visitation with Respondent-mother (R pp. 177-187).  Respondent-mother was ordered to attend and complete various classes and programs, including anger management and marriage counseling. The trial court also sanctioned a plan of reunification for the minor children with their parents with a concurrent plan of guardianship with a relative (R pp. 186-187).

In addition to the juvenile case, Respondent-mother was charged with one count each of misdemeanor and felony child abuse.  On 17 May 2004, Respondent-mother tendered an Alford plea to the court and received 60 months supervised probation (R pp. 216-220). The conditions of Respondent-mother’s probation required her to comply with all recommendations of the Buncombe County Juvenile Court and continue to participate in domestic tranquility program or any other program the probation officer deems necessary to continue parental relationship with children (R p. 217).

Respondent-mother’s former husband subsequently was granted custody of the minor children and moved to Florida (App p. 1, 5). Respondent-mother retained supervised visitation with her sons at the discretion of the children’s father and telephone communication with the boys five times weekly (App pp. 5, 11; T pp. 224-225). On 3 June 2005, the trial court transferred jurisdiction to the State of Florida (R p. 220). 

The petition in the case sub judice was filed after DSS learned that Respondent-mother had given birth to S.S. (R pp. 58). The petition was taken out by the social worker who went to Respondent-mother’s home three says after the birth of S.S. (Id.)  The petition alleged that S.S. was neglected due to “environment injurious.” (Id.) In support of the social worker’s allegation of neglect by environment injurious, the social worker wrote: “the Department has no information that the respondent mother has participated in or successfully completed services” (Id. at 7).  

The trial court subsequently found as fact that Respondent-mother had participated in and completed a plethora of services and programs to comply not only with the court orders in the prior juvenile case but with the conditions of her probation (R pp. 85-86). When questioned at the hearing why she made no effort to confirm the veracity of her statement in the petition made under oath, the social worker replied: “As far as investigating whether or not [Respondent-mother] did services, that is not my job as an investigator” (T p. 24, lines 20-22). Emphasis added.  

The social worker also included in the petition selected findings from the adjudication order in the prior juvenile case, including statements from a 2-year old psychological report.  The petition, however, was devoid of any allegations that Respondent-mother was failing to provide proper care, supervision, or discipline which was causing any physical, mental, or emotional impairment, or a substantial risk of such impairment to S.S.(R pp. 5-8).  “The petition shall contain... allegations of facts sufficient to invoke the jurisdiction of the court.” N.C. Gen. Stat. § 7B-402 (2005).  Respondent-mother argues that the allegations in the petition, without a showing of any  present neglect, were insufficient to support the allegation that S.S. was neglected and living in an environment injurious and, therefore, insufficient to invoke the jurisdiction of the court.  

The General Assembly defines a neglected juvenile as


[a] juvenile who does not receive proper, 



care, supervision or discipline from the 



juvenile’s parent, guardian, custodian, or 



caretaker...or who lives in an environment 


injurious to the juvenile’s welfare....In


determining whether a juvenile is a neglected 


juvenile, it is relevant whether that juvenile 


lives in a home where another juvenile has been 


subjected to abuse or neglect by an adult who 


regularly lives in the home.

N.C. Gen. Stat. § 7B-101(15)(2005).        

In addition, this Court requires that there be “some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to ‘provide proper care, supervision, or discipline’ in order to adjudicate a juvenile neglected.”

In re Safriet, 112 N.C.App.747, 752, 436 S.E.2d 898, 901-02 (1993).

“The purpose of the statutory language is to allow the trial court to consider substantial risk of impairment to the remaining children when one child in the home has been subjected to abuse or neglect.” In re McLean, 135 N.C. App. 387, 521 S.E.2d 121 (1999).  However, In the Matter of A.K., the Court held that evidence of the prior abuse of a sibling—without anything more—was insufficient to prove neglect by clear and convincing evidence. 


Where the trial court did not accept any 
formal evidence in addition to its consideration of 
the prior court orders concerning [the abused 
sibling], and the only order concerning [the abused 
sibling] was from a hearing occurring many months 
earlier, the trial court could not conclude that the 
minor child would be at substantial risk of neglect 

if placed in the custody of the parents at this 
time. 

A.K.  

In the case sub judice, the evidence introduced at the adjudicatory hearing was insufficient to establish that S.S. was neglected due to environment injurious. “The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions and allegations alleged in the petition. N.C. Gen. Stat. § 7B-802 (1999). “Evidence in the adjudicatory hearing is limited to a determination of items alleged in the petition.” In re A.B., 2006 N.C. App. (COA05-1584).   “Whether a child is ‘neglected’ is a conclusion of law that must be supported by adequate findings of fact.” In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997). “The allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.”  “Clear and convincing evidence is greater than a preponderance of the evidence standard required in most civil cases.”  In re Smith, 146 N.C. App. 302, 304, 552 S.E. 2d 184, 186 (2001).  It amounts to evidence which should fully convince.  In re A.K., citing Smith.  

The trial court’s findings of fact in the instant case fall into one of five categories: (1) false; (2) not competent; (3) outside the scope of the allegations in the petition; (4) subjective; and (5) dispositional.  For example, Finding of Fact No. 18 implies that testimony by the paternal grandmother of Respondent-mother mother kicking father “on at least one occasion” is sufficient to support a finding of domestic violence. No allegations of domestic violence appear in the petition (R pp. 5-8).  Secondly, there was no evidence that the incident had any effect on S.S. who was not born yet. Third, one incident of kicking is not sufficient to establish domestic violence.  Lastly, the evidence of the Respondent-mother kicking at the father of S.S. on one occasion was introduced by the paternal grandmother, who was clearly not an impartial witness (R p. 85; T pp. 170, lines 6-23).  

Finding of Fact No. 30 states that the Respondent-mother was involved in the ‘high risk’ behavior of exotic dancing while pregnant with S.S.(R p. 87). No allegation of this risk was alleged in the petition. (R pp. 5-8) Further, no evidence of any sort was presented that dancing, exotic or otherwise, poses a risk to a developing fetus. Conversely, there was testimony that Respondent-mother made and kept all of her pre-natal visits and that she even arranged for a nurse to come to her home throughout the pregnancy to give her information each month on the development of the fetus, to monitor her blood pressure  and to answer any questions she might have (R pp. 228-229, lines 24-5)  Without any supporting evidence the “finding” that exotic dancing is high risk behavior is a subjective value judgment.   

Finding of Fact No. 9 asserts that Respondent-mother has no visitation with her other children pursuant to other orders of the court in prior juvenile case (R p. 84). This finding is simply untrue.  Until Respondent-mother’s former husband moved to Florida with the children, the plan in the prior case was reunification and Respondent-mother was given, and retains to this day, supervised visitation with her sons (R pp. 34, 187, App p. 5, App p. 10). 

Findings of Fact Nos. 16, and 29 address whether Respondent-mother had taken responsibility for her actions in the prior case (R pp. 84-87).  Petitioner introduced evidence that Respondent-mother had failed to tell “employers, friends, and other persons with whom she comes into contact” that she had harmed her other children (R p. 87).  Conversely, the trial court also found as fact in Finding of Fact No. 24 that while attending the San Starh’ Domestic Tranquility program in May of 2004, Respondent-mother admitted to the abuse in her program notebook (R pp. 86, 96-97).  The conflicting evidence on this issue of public remorse speaks to the difficulty of analyzing  someone’s progress from what they choose to share and what they choose to keep private.  As such, the remaining findings regarding Respondent-mother’s denial of culpability was conflicting and subjective as opposed to clear, cogent and convincing.     


People admit guilt and show remorse in a myriad of ways.  In Respondent-mother’s case, she testified at the hearing how the 2003 incident changed her life:

Q. Ms. Wadkins, the question on everyone’s mind is,


how is this Court to know that what happened to your older children will not happen to your younger child? 


A.
It would never happen again.  It would never happen. 


Q.
Why?


A.
Because I lost everything because of one mistake in my life.  I’m not saying it was just one thing, but one part of my life where I made some bad choices and some wrong decisions.  And I lost my marriage.  I was with my husband for seven years.  I lost my children.  I lost my career.  I was a pre-school teacher and a Sunday school teacher and I can never do that again because I’m convicted of felony child abuse. So I lost everything. And when I started rebuilding my life back up, I met Mr. Smith, and we thought it would be okay to have a child, and that maybe this might not happen, but it happened.  (T pp. 241-242, lines 19-15).    

In re A.B., the Appellant gave birth to a child after one sibling had been adjudicated abused and neglected due to multiple bruises and life-threatening trauma and another child was adjudicated neglected. In re A.B., 2006 N.C. App. (COA05-1584).  A visit to the home of the mother prior to the birth of the third child revealed that the mother did not have a crib and did not appear to be prepared to care for a newborn. The trial court also found that the mother had not taken steps to comply with the trial court’s orders regarding the older siblings already adjudicated neglected and abused. Id.  The trial court found that the evidence of present neglect, coupled with the prior adjudications, supported the allegation that a substantial risk of impairment existed as to the third child. This Court affirmed.

There was no evidence in the instant case that Respondent-mother was unprepared to care for S.S. Further, the trial court found as fact that Respondent-mother had completed a multitude of services.  The one DSS recommendation Respondent-mother was not able to complete prior to the adjudication hearing was not affordable to Respondent-mother (T p. 233, lines 3-5). 

In the Matter of A.K., 2006 COA04-986-2, prior to A.K.’s birth, a sibling was found to have multiple bone fractures. The parents denied causing the harm. A petition was filed and DSS obtained non-secure custody. The sibling was subsequently adjudicated neglected. Id.  

After A.K. was born, DSS filed a petition alleging neglect.  A.K. was placed in non-secure custody.  At the hearing on A.K.’s petition, the only evidence introduced was court orders from the sibling’s adjudication hearing which had occurred fifteen months before A.K.’s hearing. The court orders contained findings pertaining to the parents’ failure to acknowledge the cause of the sibling’s injuries.  A.K. was adjudicated neglected by the trial court and his father appealed. Id.  

This Court held that the expiration of time between hearings for the children precluded the trial court from finding that A.K. was at substantial risk of neglect. Id.  

In the case at bar, the trial court considered  evidence introduced by Petitioner of Respondent-mother’s failure to admit her guilt to “employers, friends, and other persons with whom she comes into contact.”  The court concluded that Respondent-mother’s failure to tell everyone with whom she made contact about the events occurring in 2003 posed a risk to S.S. 

 Arguably, there is always going to be someone with whom Respondent-mother chooses not to share her worst mistake, and as long as that person can be found and brought to court, Respondent-mother has not only lost her right to parent her children living now but her right to parent any future children she conceives.  This is a very high price for a mother to pay, without any clear, cogent and convincing evidence of present neglect.  

II. THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED 


STATUTORY MANDATES AND RESPONDENT MOTHER’S CONSTITUTIONAL RIGHTS BY AWARDING PERMANENT GUARDIANSHIP TO THE PATERNAL GRANDMOTHER WITHOUT MAKING FINDINGS AS TO WHETHER PETITIONER MADE REASONABLE EFFORTS TO PREVENT OR ELIMINATE REMOVING S.S. FROM THE HOME AND WITHOUT HOLDING A PERMANENCY PLANNING HEARING.



ASSIGNMENT OF ERROR NO. 6, R p. 93



ASSIGNMENT OF ERROR NO. 7, R p 93



ASSIGNMENT OF ERROR NO. 8, R pp. 93, 98-99; 



T pp. 64, 69, 71, 76, 89-90, 180-213, 277-278

ASSIGNMENT OF ERROR NO. 9, R p. 88; T pp. 21, 36, 
70, 154, 158, 316  


ASSIGNMENT OF ERROR NO. 20, R p. 87


ASSIGNMENT OF ERROR NO. 26, R p. 88, 92


ASSIGNMENT OF ERROR NO. 27, R p. 88-92

ASSIGNMENT OF ERROR NO. 28, R p. 39, 90; T pp. 
64, 69, 71, 76, 277-278 

ASSIGNMENT OF ERROR NO. 29, R p. 90; T pp. 180-
213 
 


ASSIGNMENT OF ERROR NO. 30, R p. 91; T pp. 180-


213 


ASSIGNMENT OF ERROR NO. 31, R p. 92 


ASSIGNMENT OF ERROR NO. 32, R p. 92 


ASSIGNMENT OF ERROR NO. 33, R p. 92 

Respondent-mother will argue the above-referenced assignments of error simultaneously

Respondent-mother incorporates by reference the arguments and citations made above as if fully set out herein.  

Standard of Review


All findings, conclusions, and orders of the trial court must be in the best interest of the juvenile. In re Shue, 311 N.C. 586, 597, 319 S.E. 2d 567, 574 (1984). 


The issues presented for review in this section also allege statutory violations.  In order to determine whether a statute has been violated, the Court reviews the evidence de novo and then must determine if the appellant has been prejudiced. Violating a statutory mandate does not have to be preserved for appeal.  In re L.E.B., K.T.B. 169 N.C. App. 375, 610 S.E.2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005). 

______________________


The result of Respondent-mother placing S.S. outside the home without a court order was that she was not afforded the same statutory protections she would have received had there been a non-secure custody order. Since Respondent-mother’s relinquishment of S.S. was not truly voluntary, but made under threat of the baby being placed into foster care, the disparity in the due process is a violation Respondent-mother’s constitutional rights.      


A non-secure custody order activates all of the legal protections available to a parent pursuant to N.C. Gen. Stat. §§ 7B-503, 506, 507, 906 and 907.  For example, when a request for non-secure custody is made by DSS pursuant to N.C. Gen. Stat. § 7B-503, “the court shall first consider releasing the juvenile to the juvenile’s parent, relative, guardian, custodian or other responsible adult.” N.C. Gen. Stat. §7B-503 (1999).  Once the non-secure order is issued, N.C. Gen. Stat. §7B-506(a) provides that “[n]o child shall be held under a non-secure custody order for more than seven calendar days without a hearing on the merits or a hearing to determine the need for continued custody.”  N.C. Gen. Stat. §7B-506(b) outlines the Petitioner’s burden of proof at the 7-day hearing: 

(b) At a hearing to determine the need for continued custody, the court shall receive testimony and allow the guardian ad litem, or juvenile, and the juvenile’s parent, guardian, custodian or caretaker an opportunity to introduce evidence, to be heard in the persons own behalf, and to examine witnesses.  The State shall bear the burden at every stage of the proceedings to provide clear and convincing evidence that the juvenile’s placement in custody is necessary. 

See N.C. Gen. Stat § 7B-506 (2005).  


If an order for continued non-secure custody is granted after a hearing on the merits at the 7-Day hearing, the trial court must make specific findings as to Petitioner’s efforts to prevent or eliminate the need for removing the minor child from its home. N.C. Gen. Stat. § 7B-507 (2005).  


In the instant case, Respondent-mother “voluntarily” agreed to kinship placement after being “asked” to do so by the DSS social worker.  If Respondent-mother had not consented to the placement, DSS would have placed the newborn in non-secure custody (R p. 33).  Respondent-mother’s consenting to the removal of S.S. had a two-fold effect, which substantially prejudiced her.  The first was that Respondent-mother lost her right to all statutorily mandated hearings in which she could have challenged (1) the sufficiency of the allegations in the petition; (2) the removal of S.S. from her home; and (3) Petitioner’s efforts—or lack thereof—to prevent or eliminate the removal of S.S. from the home. The second effect of her “consent” was that it relieved Petitioner of all evidentiary burdens until adjudication and disposition, when the minor child had already been outside of the Respondent-mother’s home for 4 months.  


When the trial court attempted to make findings pursuant to N.C. Gen. Stat. § 7B-507 at the disposition hearing, it failed.  Apart from Finding of Fact No. 32, there are no findings in the trial court’s order of any efforts made by Petitioner to prevent or eliminate the need of removing S.S. from the home, unless urging a parent to give her newborn to a relative under the threat of the child being placed into foster care can be characterized as making a reasonable effort.  


Finding of Fact No. 32 consists of two statements: “[t]he Department has made reasonable efforts to prevent taking custody of the minor child, and has facilitated placement of the minor child in an appropriate kinship placement” and “[t]he conditions that led to the out of home placement of the minor child continue to exist, and placement with the respondent parents would be detrimental to the best interest of the minor child and her safety and welfare” (R p. 87).  The two statements are not findings of fact but conclusions of law and are, in fact, repeated almost verbatim in Adjudication Conclusion of Law No. 3 and in Dispositional Conclusion of Law No. 3 in the trial court’s order (R pp. 88, 92).  “The classification of a determination as either a finding of fact or a conclusion of law is admittedly difficult.  As a general rule however, any determination requiring the exercise of judgment...or the application of legal principles...is more properly classified a conclusion of law.” In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997)   

 
The General Assembly’s commitment to providing in-home services to parents and their children is reflected in the juvenile statutes:  


The purpose of dispositions in juvenile actions is


to design an appropriate plan to meet the needs of 
the juvenile and to achieve the objectives of the 
State in exercising jurisdiction.  If possible, the 
initial approach should involve working with the 
juvenile and the juvenile’s family in their own home 
so that the appropriate community resources may be 
involved in care, supervision, and treatment 


according to the needs of the juvenile. Thus, the 
court should arrange for appropriate community-level 
services to be provided to the juvenile and the 
juvenile’s family in order to strengthen the home 
situation. 

N.C. Gen. Stat. § 7B-900 (1999).      

  
In the instant case, no services were offered or provided to Respondent-mother to prevent or eliminate the need to removing S.S. from her home.  While Respondent-mother did enter into an In Home Family Services Agreement with Petitioner a month after the removal of S.S., none of the recommended services involved “working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment” (R pp. 3, 19-26). 


Apart from Finding of Fact No. 32, the trial court’s order contains no additional findings to satisfy the requirements of 7B-507 because no such efforts were made. Therefore, the trial court’s disposition awarding permanent guardianship to the paternal grandmother based on the conclusion that Petitioner had made reasonable efforts to prevent the removal of S.S. was an abuse of the court’s discretion. 


Respondent-mother also contends that she was denied a permanency planning hearing. This Court held in In re E.C., 2005 N.C. App. (COA05-218), that an award of guardianship does not cease DSS’s duty to continue reunification efforts unless guardianship is permanent. “Only where guardianship is the permanent plan for the juvenile may a court not terminate the guardianship or reintegrate the minor into the parent’s home, absent a finding that the relationship between the guardian and the juvenile is no longer in the juvenile's best interest, that the guardian is unfit, that the guardian has neglected a guardian's duties, or that the guardian is unwilling or unable to continue assuming a guardian's duties. E.C., citing N.C. Gen. Stat. § 7B-600(b).  


Upon adjudicating S.S. neglected, the trial court awarded permanent guardianship to the paternal grandmother.   Because a permanent guardianship ceases all reunification between a parent a child absent a finding that the guardianship is not in the child’s best interest or the guardian is unfit, § 7B-600(b) requires the trial court to make findings in accordance with N.C. Gen. Stat. § 7B‑907 in any order where guardianship is made the permanent plan for the juvenile.  See N.C. Gen. Stat. § 7B-600(b)(2005). 


N.C. Gen. Stat. § 7B-907 provides, in part, that in any case where custody is removed from a parent, the judge shall conduct a review hearing designated as a permanency planning hearing within 12 months after the date of the initial order removing custody. N.C. Gen. Stat. § 7B-907 (2005).  In the instant case, DSS never sought an initial order, which is normally considered the “initial order.”  As a result, Respondent-mother received no notice from the time S.S. was removed until the trial court’s disposition that reunification efforts had ceased. 



The fact that Petitioner offered an In Home Family Services Agreement to the Respondent-mother with a completion date after the July hearing is an indication that reunification was the plan. Moreover, at disposition, Petitioner told the court that “[t]he Department has stated that we would not object to guardianship being given to the paternal grandparents, but, at this point, our plan has been reunification, so I want to say that we do not object to [guardianship], but that was not our recommendation” (T pp. 351, lines 3-9).  

The legal requirements in Subchapter 7B of the North Carolina General Statutes are to ensure that when a parent’s rights are terminated, that parent has received both substantive and procedural due process.  Respondent-mother’s parental rights—though not entirely terminated—were severely diminished by the trial court’s dispositional award of permanent guardianship to the paternal grandmother.  Through no fault of her own, Respondent-mother lost her right to both substantive and procedural due process by cooperating with Petitioner.  

In Mathews v. Eldridge, the United States Supreme Court ruled that held that constitutional sufficiency of due process requires consideration of three factors: (1) the private interest that will be affected by the official action; (2) the risk of an erroneous deprivation of such interest of procedures used; and (3) the Government’s interest, including the administrative burdens that the additional procedures would entail. Mathews v. Eldridge  424 U.S. 319 (1976).  Applying those factors to this case, Respondent-mother argues that the trial court failed to remedy prejudice caused to her by Petitioner not obtaining  a non-secure custody order for S.S.. Respondent-mother’s constitutional right to parent requires that she be  provided with the same statutory protections as other parents whose children have been placed outside the home pursuant to non-secure custody orders.  

By failing to make the required findings pursuant to N.C. Gen. Stat. § 7B-507 and to provide Respondent-mother with a 7B-907 permanency planning hearing as required by N.C. Gen. Stat. § 7B-600, the trial court abused its discretion in awarding full legal permanent guardianship of S.S. to the paternal grandmother.   

CONCLUSION

The issue effects of a Subchapter 7B kinship placement without a court order appears to be an issue of first impression for this Court as there are no published appellate opinions addressing it.  If the proceedings in this case are any indication of the legal black hole that results from such a placement, such placements should be discouraged.      

Once Petitioner was relieved from having to seek a non-secure order by Respondent-mother’s relinquishment of S.S, there simply was no judicial oversight until Respondent-mother lost permanent custody of her daughter four months later at dispositional.    

At the hearing, no objective or clear and convincing evidence of environment injurious to S.S. was introduced to support the trial court’s conclusion that S.S. was neglected, and without giving Respondent-mother any advance notice that reunification efforts had ceased, the trial court awarded permanent custody of S.S. to the paternal grandmother.     

Respondent-mother respectfully asks this Court to reverse the trial court’s order.    

Respectfully submitted the 17th day of January, 2007. 
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