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QUESTIONS PRESENTED

******************************************

I.
   Should the trial court be reversed because it erred when it failed to hold a timely termination hearing, and the mother, and other parties, were prejudiced thereby?


II.
   Should the trial court be reversed because it erred when it terminated the mother’s rights, because the petitioner failed to carry its burden of proving that the mother was neglecting the child at the time of the hearing, the evidence does not support findings, and the findings do not support the conclusions?

III.
    Should the trial court be reversed because it erred in terminating the respondent-mother’s rights on the ground of willful nonsupport, when there was insufficient clear, cogent, and convincing evidence to support the findings, and the findings do not support the conclusions, either that the mother had the ability to pay support, or that her failure to pay support was willful?

IV.     Should the trial court be reversed because it erred in terminating the parental rights of the respondent-mother on the ground of willfully leaving her child in foster care, when there was insufficient clear, cogent, and convincing evidence to support a conclusion that she failed to correct the conditions which led to removal, or that her behavior was willful?

V.
    Should the trial court be reversed because it terminated the mother’s rights on the ground of willful abandonment, even though the Department did not allege abandonment in its Petition, and the evidence does not support findings or conclusions that the mother willfully abandoned the child?

VI.
   Should the trial court be reversed because it abused its discretion in terminating  the mother’s rights when the evidence does not support findings or conclusions and termination is not in the best interests of the child?

STATEMENT OF THE CASE
This case was initiated eight (8) years ago, with the filing of a removal petition, on 7 August 1998.  S.P. was adjudicated neglected and dependent on 8 Feb. 1999.  Over the years, review hearings were held, as S.P. and her siblings were moved from one foster home to another (see, COA04-498).  The Respondent-mother, Kim Tripp, appealed from one of those review hearing orders, and this Honorable Court reversed and remanded as to S.P., see In re B.P., S.P., & R.T., 169 N.C. App. 728, 612 S.E.2d 328 (2005).

On 4 March 2003, the Department filed a Petition for Termination of Parental Rights.  The hearing was held more than two (2) years later, during August and September of 2005.  The trial court terminated Ms. Tripp’s parental rights, and she appealed. 

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to North Carolina General Statute §7B- 1113(2003) which provides for appeal subsequent to termination of parental rights.  The order entered by Judge Hilburn, on 19 October 2005, terminating the parental rights of the Respondent- mother, Kim Tripp is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
On 7 August 1998, Pitt Co. DSS filed a petition alleging that S.P. was a neglected and dependent child (R. p. 9).  She was adjudicated neglected and dependent on 8 Feb. 1999 (R. p. 9,13).  Over the years, review hearings were held, as S.P. and her siblings were moved from one foster home to another (see, COA04-498).  The Respondent-mother, Kim Tripp, appealed from one of those review hearing orders, and this Honorable Court reversed and remanded as to S.P., see In re B.P., S.P., & R.T., 169 N.C. App. 728, 612 S.E.2d 328 (2005).

On 4 March 2003, the Department filed a Petition for Termination of Parental Rights (R. p. 3).  The hearing was held more than two (2) years later, during August and September of 2005 (R. p. 42).

At the hearing, the Petitioner called social worker, Debbie Owens, to testify.  Ms. Owens testified that she was assigned to this case in January of 2002 (T. Vol. 1, p. 9, lines 18-22).  DSS was relieved of reunification efforts in March of 2002, and the social worker stated that she had had very little contact with the mother since that time (T. Vol. 1, p. 9, line 18, through p. 10, line 7).

Under cross-examination, the social worker acknowledged that she had no current information about Ms. Tripp, and that her testimony regarding neglect 

referred to events which transpired before 2002 (T. Vol. 1, p. 16, line 21, through p. 17, line 7).  She testified that she had no basis on which to determine whether the conditions which led the adjudication of neglect continued to exist or not  (T. Vol. 1, p. 16, line 21, through p. 17, line 12; p. 23, lines 13-17).


The second social worker who testified was Sean Kenny (T. Vol. 1, p. 54, lines 13-15).  He only saw S.P. on one (1) occasion, in 2001, and saw the mother (other than in court) on only three (3) occasions (T. Vol. 1, p. 60, lines 2-21).  He saw her in the hospital after she gave birth to twins in 2002, but had not visited her since then (T. Vol. 1, p. 60, line 17, through p. 61, line 13).


The volunteer GAL was called to testify by the GAL’s attorney (T. Vol. 1, p. 80, lines 17-19).  Although she had been involved in the case since the time when the children were removed (T. Vol. 1, p. 80, line 20, through p. 88, line 25,) she did not know anything about Ms. Tripp’s home or situation at the time of the hearing (T. Vol. 1, p. 93, line 25, through p. 94, line 6).


The Respondent-mother was called by her attorney to testify on direct (T. Vol. 1, p. 107, lines 15-17).  She lives with her 3-year-old twins (T. Vol. 1, p. 107, line 18 through p. 108, line 3).  She testified that her home is very different from the one from which S.P. was removed (T. Vol. 1, p. 108, lines 3-25).  She further testified that she was prohibited by court order from having any contact with S.P. (T. Vol. 1, p. 109, line 13, through p. 111, line 4).  She further testified that she had done 

everything she could to complete her case plan, including therapy, parenting classes, and getting her GED, but that every time she completed some requirements, others were added (T. Vol. 1, p. 112, line 25, through p. 1115, line 20).


She testified that she had provided money, clothing and other things for her children (T. Vol. 1, p. 115, line 25 through p. 117, line 6).  She also testified that she wanted a final meeting with her daughter, and if she heard directly from her daughter say that she wanted to be adopted, that Ms. Tripp, her mother, would not stand in her daughter’s way (T. Vol. 1, p. 152, line 18 through p. 153, line 17).


The trial court found that grounds existed to terminate (T. Vol. 3, p. 15, lines 10 through p. 16, line 7).  After testimony form the foster care giver, the trial court found it was in the best interests of the child to terminate the mother’s rights (T. Vol. 3, p. 49, lines 4-9).

STANDARD OF REVIEW

Termination of parental rights hearings are held in two phases or stages,  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661(2001), citing, In re Brim, 139 N.C. App. 733, 535 S.E.2d 367(2000); In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  During the first, or adjudicatory phase, the scope of appellate review is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, N.C.G.S. §§7B-1109(e), -1109(f) (2003);  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840(2000),  citing In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86(1996).

Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252(1984).  "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186(2001), citing,  Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177(1934)(citation omitted).  The Petitioner bears the burden of proof, N.C.G.S. §7B-1111(b)(2003).

If at least one ground for termination is found during the adjudicatory phase, the trial court moves on to the second, or dispositional phase.  In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480(2000), quoting, In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994).  The Court of Appeals reviews this phase based on 

an abuse of discretion standard.  

Abuse of discretion can be found where the findings are not supported by clear, cogent, and convincing evidence, and where the findings, in turn, do not support the conclusions, In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004)("On appeal, the trial court's decision to terminate parental rights is reviewed on an abuse of discretion standard") citing, In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662(2001). 

"All dispositional orders of the trial court in abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing."  In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 citing, In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002). 

Examination of the Findings and Conclusions is conducted in pari materia 

with the expressed goals of the Juvenile Code, N.C.G.S §7B-100,  In re L.L., 172 N.C. App. 689, at 703, 616 S.E.2d 392 at 400 (2005) citing, State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150(1980).  Protection of the Constitutional rights of the parent has been made statutory in North Carolina - -  the goals of the Juvenile Code expressly include protecting the Constitutional rights of the parent and child, Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842, quoting N.C.G.S. § 7B-100(2003)(". . . To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents."). See also, In re Stumbo, 357 N.C. 279, 582 S.E.2d 255(2003) (purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and parents . . . . "); 

The Respondent-mother herein assigned error to the trial court's disregard for her Constitutional rights as a parent, including her rights to due process.  Government action is subjected to a strict scrutiny standard of review when a fundamental right is at stake,  Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002).  Parenting one's child is a fundamental right, Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 396 (2000)("As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny. . . the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence."); Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997). "The family occupies a special and highly revered place in the life of our nation and people. Thus the courts have accorded full constitutional protection to family relationships.” Moore v. City of East Cleveland, 431 U.S. 494, 503-4 (1977)
"This Court's decisions have by now made plain beyond the need for multiple citation that a parent's desire for and right to "the companionship, care, custody, and management of his or her children" is an important interest that "undeniably warrants 

deference and, absent a powerful countervailing interest, protection."  Lassiter v. 

Department of Social Servs., 452 U.S. 18, 27(1981).

Finally, Respondent-mother also assigned error to the violation of various statutes.  Violation of the clear mandate of a statute has been held by this Honorable Court to constitute error per se, see, e.g., In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003); State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999); Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993); State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988).  “The use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error,” In re Z.T.B., 170 N.C. App. 564, 569, 613 S.E.2d 298, 300 (2005), citing In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade , 67 N.C. App. 708, 313 S.E.2d 862 (1984). 


ARGUMENT

I.
THE TRIAL COURT ERRED IN TERMINATING THE RESPONDENT-MOTHER’S PARENTAL RIGHTS AND SHOULD BE REVERSED BECAUSE IT FAILED TO HOLD A TIMELY HEARING, IN VIOLATION OF N.C.G.S. § 7B-1109(a) (2003), AND THE MOTHER’S STATUTORY AND CONSTITUTIONAL RIGHTS TO DUE PROCESS, AND SHE WAS PREJUDICED THEREBY.



ASSIGNMENTS OF ERROR NO. 6, 7, 36, 39; R p. 75, 79; Amendment.
North Carolina General Statutes § 7B-1109(a)(2003) requires that a hearing to 

terminate parental rights must be held within ninety (90) days of the date upon which the Petition is filed.  In the case at Bar, the Petition was filed on 4 March 2003. (R.p. 6)  but the hearing was not commenced until 10 August 2005, and was not concluded until 21 September 2005 (R. p. 42).  The trial court violated the law by holding the hearing approximately ten (10) times later than the law allows - - nearly thirty (30) months instead of three (3) months.  By the time the order was entered, thirty-one (31) months had passed since the Petition was filed.


In re D.M.M., ___ N.C. App. ___, 633 S.E.2d 715 (COA 06-29, filed 5 September 2006) is dispositive of this appeal.  This Honorable Court held in D.M.M., that when the trial court erred in failing to hold the hearing for more than one year after DSS filed its Petition, (and additionally delayed entry of the order for seven (7) months,) that it constituted “a clear and egregious violation of [the applicable statutes] and this Court’s well-established interpretation of the General Assembly’s use of the word “‘shall.’” D.M.M., ___ N.C. App. at ___, 633 S.E.2d at 718 (citations 

omitted).


In the case at Bar, the total delay was more egregious and even longer than in D.M.M., because even though the order was timely entered, (R. p. 56) thirty-one (31) months passed by between the time the Petition was filed until the order was entered (R. p. 6, 56).  Such a delay is “a clear and egregious violation” of the law.  As stated above, it was further compounded by the fact that the trial court allowed DSS to cease reunification a full year before it finally filed the petition, making a total of forty-three (43) months from the time reunification efforts were ceased until the mother’s rights were terminated.


Kim Tripp, the Respondent-mother herein, was highly prejudiced by the huge delay in this case.  The mother was deprived of the services and support by means of which she could have continued her growth & progress.  When the Department ceased making reunification efforts in March of 2002, (T. Vol. 1, p. 9, line 25,) visitation was also ceased at the same time (T. Vol. 1, p. 13, lines 8-17).  Kim Tripp testified that she loved her daughter, and has never given up on the idea of getting her back, and would do anything for her (T. Vol. 1, p. 151, line 17, through p. 152, line 11).  During that entire time she was deprived of even the small weekly visits that most parents are accorded in these matters.


Ms. Tripp was further prejudiced by the sheer number of continuances which 

were allowed in this case (R. p. 29-41).  How could she ever know, when she 

appeared for court, whether the case would actually be heard or whether it would be continued yet again?  How many times did she needlessly arrange for a babysitter for her children, and drive from her residence in Craven County all the way to the Pitt County court only to learn that the case had been continued yet again?  

The social worker herself stated that Ms. Tripp had always been an active participant in the case (T. Vol. 1, p. 13, lines 2-7).  Counsel for the GAL stated, and the trial court agreed that, up until the TPR hearing, “[Ms. Tripp has] always been in Court until this proceeding.” (T. Vol. 2, p. 7, lines 6-25).  Thus the trial court’s focus on Ms. Tripp’s difficulty in being on time for the hearings in this matter, it its Findings no’s 9-19 (R. p. 44-46) are particularly specious in light of the fact that the trial court - - with its resources being infinitely greater than Ms. Tripp’s - -  kept Ms. Tripp waiting for the hearing to begin for a total of forty-three (43) months.

   
 Violation of the clear mandate of a statute has been held by this Honorable Court, in previous times, to constitute error per se, see, e.g., In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003); State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999); Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993); State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988).  More recently, however, the Court has required Respondent-parents to demonstrate that, not only have they been prejudiced when the social services agency has failed to obey the clear mandate of a statute, by (for example) filing an order filed several months late, but that other parties to the case have been prejudiced as well.  See, e.g., In re J.L.K., 165 N.C. App. 311, 316, 598 S.E.2d 387, 391(2004); In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005); In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005).  This is despite the fact that parents have Constitutionally-protected rights, and the other parties do not (see supra at p.8).

  Nevertheless, the trial court’s forty-three (43) month delay in resolving this case prejudiced the other parties drastically.  S.P. was put into a pre-adoptive placement four (4) years before the TPR hearing commenced (T. Vol. 3, p. 26, lines 4-7).  During that time, she expressed the desire to be adopted, (T. Vol. 3, p. 41, line 23, through p. 42, line 23,) and the foster caregiver has expressed her desire to adopt S.P. (T. Vol. 3, p. 28, line 24, through p. 29, line 9).   The extremely long delay in resolving this case has prevented the mother, the child, and the current custodian from reaching any sense of closure, and in achieving permanence for the child,  In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005).

These circumstances are made even more tragic by the fact that the mother would have sacrificed her right to appeal this case if she had been allowed to have a “good-bye” visit with her daughter.  Ms. Tripp stated that, “[i]f my daughter and I had a meeting with her (sic.) and told me that [she wanted to be adopted] she told me that’s what she wanted, yes.” (T. Vol. 1, p. 153, lines 9-10).  Because she had experienced times when her children told her one thing, but third parties told her they had said something else, she wanted to have a face-to-face meeting, and hear from her daughter directly (T. Vol. 1, p. 152, lines 4-20).  Had she met with her daughter, and heard from her directly that she wanted to be adopted by the Willis family, this case would have been over months ago.

In addition, the delay had an impact on and created confusion in the presentation of evidence.   In its Petition, the Department alleged that the father abandoned the child, but did not allege that the mother had abandoned S.P. (R. p. 3-6).  Nevertheless, the trial court found abandonment as a ground for terminating the mother’s rights (R. p. 54). The relevant time frame for determining whether a child has been abandoned is the six-month period immediately preceding the filing of the petition, N.C.G.S. § 7B-1111(a)(7) (2003). It was clear, however, that the trial court was not considering that time frame when it decided to terminate Ms. Tripp’s rights (see infra at p. 28).

On the other hand, this court has held that to affirm termination on the ground of neglect, the Petitioner has the burden of proving that the parent is neglecting the children at the time of the hearing, In re Ballard, 311 N.C. 708, 306 S.E.2d 150 (1984).  Social worker Debbie Owen stated that her testimony regarding neglect 

referred to events which transpired before 2002 (T. Vol. 1, p. 16, line 21, through p. 17, line 7).  She testified that she had no basis on which to determine whether the conditions which led the adjudication of neglect continued to exist or not  (T. Vol. 1, p. 16, line 21, through p. 17, line 12; p. 23, lines 13-17).  Likewise, the GAL did not know anything about Ms. Tripp’s circumstances at the time of the hearing (T. Vol. 1, p. 93, line 25, through p. 94, line 6).  Had the hearing been timely held, these essential time frames, and the events which occurred (or failed to occur) during those time frames would have been clear, rather than muddled.

Because reversing this case will inevitably cause further delay, it would seem counterintuitive to do so.  However, this Court in D.M.M., addressed that issue:   

“‘prejudice, if clearly shown by a party’ is not ‘something to ignore solely because the remedy of reversal further exacerbates the delay.’" D.M.M., ___ N.C. App. at ___, 633 S.E.2d at 717,  quoting In re A.L.G., 173 N.C. App. 551,  619 S.E.2d 561, 564 (2005), aff'd and disc. rev. improvidently allowed, 360 N.C. 476, 628 S.E.2d 760 (2006).  Additionally, this court has held that “the longer the delay. . . the more likely prejudice will be readily apparent”, D.M.M., id, quoting In re S.N.H., ___N.C. App. ___, ___, 627 S.E.2d 510, 513 (2006).


As stated above (see supra at p.8) North Carolina parents have Constitutionally-protected rights to due process which have been made statutory by inclusion in the Juvenile Code.  The failure of the trial court to hold a timely hearing violated both Ms. Tripp’s statutory and constitutional rights.

For failing to obey the clear mandate of the above-referenced statutes, and for 

the prejudice caused to all parties by the unnecessary and egregious delays in this 

case, the trial court must be reversed. 

II.
   THE TRIAL COURT ERRED WHEN IT TERMINATED THE MOTHER’S RIGHTS, BECAUSE THE PETITIONER FAILED TO CARRY ITS BURDEN OF PROVING THAT THE MOTHER WAS NEGLECTING THE CHILD AT THE TIME OF THE HEARING, THE EVIDENCE DOES NOT SUPPORT FINDINGS, AND THE FINDINGS DO NOT SUPPORT THE CONCLUSIONS.


ASSIGNMENTS OF ERROR NO. 1-4, 8-26, 32, 33 R p. 75-9.

As stated above, in a termination proceeding, the Petitioner carries the burden of proving, by clear cogent, and convincing evidence, that circumstances justify termination (see supra at p. 7).

[I]n order to prevail in a termination of parental rights proceeding, the petitioner must: (1) allege and prove all facts and circumstances supporting the termination of the parent's rights; and (2) demonstrate that all proven facts and circumstances amount to clear, cogent, and convincing evidence that the termination of such rights is warranted.

In re: J.S.L., G.T.L., and T.L.L.,  ___ N.C. App. ___, 628 S.E.2d 387 (2006) quoting, In re Baker, 158 N.C. App. 491, 492, 581 S.E.2d 144, 145 (2003). 

  "Although prior adjudications of neglect may be admitted and considered by the trial court, they will rarely be sufficient, standing alone, to support a termination of parental rights, since the petition must establish that neglect exists at the time of hearing."  In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403(2003)(emphasis added).  In re Ballard, 311 N.C. 708, 306 S.E.2d 150(1984);  In re White, 81 N.C. App. 82, 344 S.E.2d 470(1986).  When "a child has not been in the custody of a parent for a significant period of time prior to the termination hearing, the trial court must employ a different kind of analysis to determine whether the evidence supports a finding of neglect." In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff'd, 356 N.C. 68, 565 S.E.2d 81 (2002).  If the trial court considers evidence of prior neglect, it must also examine, by the clear, cogent, and convincing standard, evidence which demonstrates changed circumstances.  It must additionally have cogent, and convincing evidence of the probability of a repetition of neglect, Ballard, 311 N.C. at 715, 391 S.E.2d at 232.


In the case sub judice, the Petitioner did not allege facts and circumstances in its Petition “that neglect existe[d] at the time of hearing." Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407.  Nor did the Petitioner establish during the hearing - - which occurred more than two (2) years after the Petition was filed - - that neglect existed at the time of the hearing.

At the hearing, the Petitioner called social worker, Debbie Owens, to testify.  Ms. Owens testified that DSS was relieved of efforts to reunify S.P. with her mother in March of 2002, shortly after she was assigned to this case (T. Vol. 1, p. 9, lines 18-22).  She testified that she had no current information about Ms. Tripp, and that her testimony regarding the neglect allegations referred entirely to events which transpired before 2002, three (3) years before the hearing (T. Vol. 1, p. 16, line 21, through p. 17, line 7).  She testified that she had no basis on which to determine whether the conditions which led the adjudication of neglect continued to exist or not  

(T. Vol. 1, p. 16, line 21, through p. 17, line 12; p. 23, lines 13-17).

The second social worker who testified (T. Vol. 1, p. 54, lines 13-15)  had seen Ms. Tripp in the hospital after she gave birth to twins in 2002.  But he had not visited her since then (T. Vol. 1, p. 60, line 17, through p. 61, line 13).

The volunteer GAL was called to testify (T. Vol. 1, p. 80, lines 17-19).  Although she had been involved in the case since the time when S.P. was removed (T. Vol. 1, p. 80, line 20, through p. 88, line 25,) she did not know anything about the condition of Ms. Tripp’s home, or anything about her circumstances at the time of the hearing (T. Vol. 1, p. 93, line 25, through p. 94, line 6).

Ms. Tripp testified that she lives with her 3-year-old twins (T. Vol. 1, p. 107, line 18 through p. 108, line 3).  No evidence was presented that the twins were neglected, or were living in sub-standard housing, or that they had been exposed to domestic violence, etc.  She testified that her home is very different from the one from which S.P. was removed (T. Vol. 1, p. 108, lines 3-25).  She further testified that she had done everything she could to complete her case plan, including therapy, parenting classes, and getting her GED, but that every time she completed some requirements, others were added (T. Vol. 1, p. 112, line 25, through p. 1115, line 20).


Ms. Tripp testified that she had provided money, clothing and other things for her children (T. Vol. 1, p. 115, line 25 through p. 117, line 6).  She also testified that she wanted a final meeting with her daughter, and if she heard her daughter say that she wanted to be adopted, that Ms. Tripp, her mother, would not stand in her daughter’s way (T. Vol. 1, p. 152, line 18 through p. 153, line 17).


Other than Ms. Tripp’s own testimony, the trial court had no evidence which was current at the time of the hearing on which to base its findings of fact.  All of the other evidence related to events which transpired long before the hearing took place.  The trial court totally discounted the only evidence there was of changed circumstances.  The Petitioner had the power and authority to investigate Ms. Tripp’s home, and her circumstances contemporaneous with the hearing, but failed to conduct any such investigation.  It instead relied entirely on events which had transpired years ago, as the testimony of its witnesses indicate.


This is reflected in the Findings of Fact.  Findings of Fact no’s 19 – 33,  (R. p. 46-51) refer exclusively to events which transpired between 1998 and 2003, two (2) years and more before the termination hearing.  Several of the other Findings also refer to events of the past, or refer only to the Respondent-father, and not Ms. Tripp.


The only statements in the Findings which are relevant to a legal conclusion that mother was neglecting the child at the time of the hearing are some of the statements contained within Findings no’s 32-36 (R. p. 51-2).  Finding No. 32 indicates that the mother has had to move frequently.  Since one reason the children were removed was because the mother was living in sub-standard housing, (R. p. 47, 49,) the fact that she has moved does not indicate neglect;  it is, in fact, evidence to 

the contrary.  

The mother testified that that she had lived in Vanceboro for 4-5 years;  that she had remained in the same home for about a year; that she had moved to a house in the country for about 2 months, but was uncomfortable because of its isolation, and had just recently moved back closer to town (T. Vol. 1, p. 107, line 18 – 23; p. 142, line 19 through p. 143, line 7).  If we are going to terminate parental rights on the basis of frequently moving, then virtually every parent serving this country in the military is at risk of losing their children.  Further, the pre-adoptive family was in the process of building and moving to a new home – does the same standard apply to them? (T. Vol. 3, p. 31, lines 9-10).


The remainder of the Findings deal with issues regarding nonsupport, (see infra at p. 23,) failure to change conditions which led to removal, (see infra at p. 26,)and allegations of abandonment(see infra at p. 28).  The most obvious evidence that the mother would be capable of raising S.P. is that she is raising her twins and there was no evidence that she was neglecting the twins.  If she is fit and proper to have custody of the twins, she is fit and proper to have custody of S.P.  The Petitioner failed to carry its burden of producing clear, cogent, and convincing evidence that Kim Tripp was neglecting her children at the time of the hearing, which is required by North Carolina law in order to affirm termination based on neglect.  The trial court should be reversed.

III.
   THE TRIAL COURT ERRED IN TERMINATING  THE MOTHER’S RIGHTS, ON THE GROUND OF WILLFUL NONSUPPORT, WHEN THERE WAS INSUFFICIENT CLEAR, COGENT, AND CONVINCING EVIDENCE TO SUPPORT THE FINDINGS, AND THE FINDINGS DO NOT SUPPORT THE CONCLUSIONS, EITHER THAT THE MOTHER HAD THE ABILITY TO PAY SUPPORT, OR THAT HER FAILURE TO PAY SUPPORT WAS WILLFUL.


ASSIGNMENTS OF ERROR NO. 1-4, 17-19, 29-30 R p. 75-8.

When a petitioner seeks to terminate parental rights based on its assertion that the Respondent-parent failed to pay a reasonable portion for the cost of the child’s care, it bears the burden of proving, clearly, cogently, and convincingly, that the Respondent had an ability to pay some amount greater than zero.  In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55(1981)(parent must pay an amount which is “just, fair, and equitable based on the parent’s ability or means to pay”).  

“A finding that a parent has ability to pay support is essential to termination for nonsupport on this ground.”  In re Ballard, 311 N.C. 708, 306 S.E.2d 150(1984). 

In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18(2002).


In the case at Bar, the trial court failed to make any Findings that Ms. Tripp had any ability to pay support.  On the contrary, the trial court appears to justify terminating her rights based on the fact that she was unemployed at the time of the hearing (R. p. 51)

N.C.G.S.§ 7B‑1111(a)(3) states in pertinent part that a parent’s rights may be terminated if,

the parent, for a continuous period of six months next preceding the 

filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.

In the case at Bar, the relevant 6-month period would have been from September 2002 to March 2003 (R. p. 6).  Finding of Fact no. 35 (R. p. 51) specifically states that the mother paid some support between 1998 and 2002.  Thus there was evidence that she paid support during some portion of the requisite period of time, but there is no evidence that, “for a continuous period of six months next preceding the 

filing of the petition or motion” that Ms. Tripp failed to pay support.  Indeed, she testified that when she got a lump-sum disability payment of $10,000, she spent all of it on her children, and that evidence was uncontroverted (T. Vol. 1, p. 116, lines 1-25).


There was no evidence provided regarding the cost of S.P.’s care, and thus it is impossible to know what constituted “a reasonable portion of the cost of care for the juvenile.”  Likewise, there was no evidence to support a Finding, nor was a Finding made, that Ms. Tripp was “physically and financially able” to pay support.  Ms. Tripp had, in fact, been on disability.  

Finding no. 34 implies that she initially testified dishonestly, but the transcript itself indicates that when asked if she was on disability, her response was, “Yeah, uhm - - - ” indicating that she intended to offer an explanation, but her attorney asked her another question before she could finish her answer (T. Vol. 1, p. 115, lines 21-25).  Later she explained that she had been receiving disability, but the last time it was reviewed, she was denied, and that she had appealed the denial (T. Vol. 1, p. 126, lines 1-13).  There was no evidence to support the remainder of Finding no. 34: that she had not received disability payments for two years, or that she had recently reapplied.  

To affirm termination on the ground of nonsupport, the court must also make findings, based on clear, cogent, and convincing evidence, that the parent had the ability to pay and that her failure to pay was willful.  Use of the word “willful” indicates “knowledge and a stubborn resistance. . . one does not willfully fail to do something which is not in his power to do.”  Matherly, 149 N.C. App. at 455, 

quoting, In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137(1982).  Ms. Tripp was indigent (R.p. 51, 62).  When she had the ability to pay, she paid.  But there were times when it was not within her power to pay.  Her failure to pay was not willful.

In summary, there was evidence that she had paid some amount greater than zero during the 6-month period prior to the filing of the Petition.  There was no evidence to support a finding that she had the ability to pay at the time of the hearing.  There was no evidence that any failure to pay was a result of willfulness.  The Petitioner failed to prove by clear, cogent, & convincing evidence that grounds existed to terminated Ms. Tripp’s rights based on nonsupport.  The trial court should be reversed.

IV.
   THE TRIAL COURT’S DECISION SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING  THE MOTHER’S RIGHTS
 ON THE GROUND OF WILLFULLY  LEAVING HER CHILD IN FOSTER CARE, WHEN THERE WAS INSUFFICIENT CLEAR, COGENT, AND CONVINCING EVIDENCE TO SUPPORT A CONCLUSION THAT THE MOTHER FAILED TO CORRECT THE CONDITIONS WHICH LED TO REMOVAL, OR THAT HER BEHAVIOR WAS WILLFUL


ASSIGNMENTS OF ERROR NO. 1-4, 28; R p. 75-8.

Undersigned counsel, on behalf of the Respondent-mother, reiterates the arguments made above, and additionally adds the following:

The conditions which led to the removal of S.P. were established by the Adjudication order:  primarily there was domestic violence between the parents, allegations of sexual abuse of one of the children by the Respondent-father, and substandard housing (R. p. 9).  Additionally, some of S.P.’s siblings exhibited signs of behavior problems (R. p. 10).

Although there is no family services case plan in the Record, Ms. Tripp testified that she was no longer living in substandard housing (T. Vol. 1, p. 107, line 18, through p. 108, line 25).  She testified that she did not live with anyone other than her twins, (and was therefore no longer involved in any kind of violent relationship) (T. Vol. 1, p. 107, lines 18-23).

Ms. Tripp did not have the burden of proving that she was a fit mother, or that she had failed to correct the conditions which led to removal;  the Department had the burden of proving that she was unfit, and pursuant to  N.C.G.S.§ 7B‑1111(a)(2), the 

Petitioner had the burden of proving that she failed to correct the conditions which led to removal.  The Petitioner failed to carry that burden.  The Petitioner’s primary witness, a social worker, testified that she had no basis on which to determine whether the conditions which led the adjudication of neglect continued to exist or not  (T. Vol. 1, p. 16, line 21, through p. 17, line 12; p. 23, lines 13-17).  The GAL stated essentially the same thing (T. Vol. 1, p. 93, line 25, through p. 94, line 6).


In In re Nesbitt, 147 N.C. App. 349, 555 S.E.2d 659 (2001)this Honorable Court reversed the trial court's termination of the  parent’s rights, holding that the respondent “was cooperative with the social workers, completed all required parenting classes, mental health therapy, and visited with [the child] at every possible chance.” 147 N.C. App. at 360, 555 S.E.2d at 666. The Court further held that while the mother might not have made perfect 100% progress, her progress was sufficient to withstand termination. 


The case at Bar is analogous, in that this mother has been successful enough in her therapy so that she is no longer involved in domestic violence relationships.  She is no longer living is substandard housing.  She testified that she had gone to therapy with and without her children: that she had attended parenting classes; that she had finished her GED; that she had visited every chance she had;  (T. Vol. 1, p. 113, line 1, through p. 115, line 20).  She is raising her 3-year-old twins and there have been no allegations that she has failed to care for them properly.


Ms. Tripp’s progress has been reasonable, and the Petitioner failed to carry its burden of proving that her progress was not reasonable under the circumstances.  The trial court should be reversed.
        

IV.
   THE TRIAL COURT  ERRED AND SHOULD BE REVERSED BECAUSE IT TERMINATED  THE MOTHER’S RIGHTS ON THE GROUND OF WILLFUL  ABANDONMENT, EVEN THOUGH THE DEPARTMENT DID NOT ALLEGE ABANDONMENT IN ITS PETITION, AND THE EVIDENCE DOES NOT SUPPORT FINDINGS OR CONCLUSIONS THAT THE MOTHER WILLFULLY ABANDONED THE CHILD., 


ASSIGNMENTS OF ERROR NO. 1-4, 31, 38 R p. 75-8; Amendment.

In the case sub judice, the trial court created reversible error when it found and concluded that Ms. Tripp abandoned her daughter because the Petition does not contain such an allegation.  The State of North Carolina is a “notice” state, that is: complaints/Petitions must contain sufficient information so as to put the defendant/Respondent on sufficient notice of the issues to be put before the trial court for its determination.  The Juvenile Code provides that Petitioner shall state “facts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C.G.S. §7B-1104(6)(2003).

This Court has held that, “[f]actual allegations must be sufficient to put a 

respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d 421, 426 (2003), quoting In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).  The Petition in this matter alleged that the Respondent-father abandoned S.P., (R. p. 4) but contained no similar allegation that the mother abandoned her daughter.  Thus, DSS was precluded from arguing abandonment, and the trial court was precluded from 

finding that grounds existed to terminate pursuant to abandonment.

N.C.G.S. §7B-1111(a)(7) allows for termination of a parent’s rights if the Petitioner pleads and proves, by clear, cogent, and convincing evidence, that she willfully abandoned her child during the six months immediately preceding the filing of the petition.  In re Young, 346 N.C. 244, 251, 485 S.E.2d 612 (1997).  The determination of whether abandonment has occurred is a question of fact for the trial court to determine from the evidence presented.  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986).

“Abandonment” has been defined as the “’willful neglect and refusal to perform the natural and legal obligations of parental care and support.’”  In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d 421 (2003)(quoting Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597 (1962)).  This phrase “implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.”  Searle at 275, 346 S.E.2d at 514.  In the 

instant case, petitioner failed to prove that respondent willfully abandoned S.P. 

As stated above, use of the word “willful” indicates “knowledge and a stubborn 

resistance. . . one does not willfully fail to do something which is not in his power to do.”  Matherly, 149 N.C. App. at 455, quoting, In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137(1982).


In the case at Bar, the relevant 6-month period would have been from 

September 2002 to March 2003 (R. p. 6).  The social worker herself stated that Ms. Tripp had always been an active participant in the case (T. Vol. 1, p. 13, lines 2-7).  However, in March of 2002, visitation was stopped at the same time that reunification efforts were ceased (T. Vol. 1, p. 9, line 25;  p. 13, lines 8-17).  Findings of Fact no’s 33 &36 indicate that Ms. Tripp was still calling DSS to check on her daughter as late as August of 2003 (R. p. 51).  The social worker’s testimony indicates that the mother was still providing Christmas presents and birthday cards in 2003 (T. Vol. 1, p. 10, lines 17-24).  Thus, Ms. Tripp did not abandon her daughter at any time relevant to this proceeding.


Further, Ms. Tripp was prohibited from having any direct contact with her daughter (T. Vol. 1, p. 10, lines 18-20).  She was told that she was not to call DSS more than once a month  (T. Vol. 1, p. 10, lines 1-2).  She believed that after a period of time, she was court-ordered not to call DSS at all 2003 (T. Vol. 1, p. 109, line 1 through p. 110, line 25).


Thus the evidence does not support findings or conclusions that Ms. Tripp 

abandoned her daughter.  The trial court should be reversed.

VI.
   THE TRIAL COURT  ABUSED ITS DISCRETION IN TERMINATING  THE MOTHER’S RIGHTS BECAUSE THE EVIDENCE DOES NOT SUPPORT FINDINGS OR CONCLUSIONS AND TERMINATION IS NOT IN THE BEST INTERESTS OF THE CHILD.


ASSIGNMENTS OF ERROR NO. 1-4, 34, 39; R p. 75-8; Amendment.

This Honorable Court, in In re Nesbitt, 147 N.C. App. 349,  555 S.E.2d 659 (2001) was troubled by the trial court’s decision to terminate parental rights based on making a choice between foster parents and the natural parent.  

The decision of whether to terminate parental rights should not be relegated to a choice between the natural parent and the foster family. Our Supreme Court has held that, even if it were shown, . . . that a particular couple desirous of adopting a child would best provide for the child's welfare, the child would nonetheless not be removed from the custody of its parents so long as they were providing for the child adequately. 

Id, citing Petersen v. Rogers, 337 N.C. 397, 401, 445 S.E.2d 901, 904(1994).  Thus a parent does not need to be perfect, merely adequate.  

Although it would be tempting to think of S.P. being better off in the custody of a married couple, where one is a teacher and the other a pastor, and who can, no 

doubt, provide more material goods for S.P. than her mother can, the egregious errors 

committed by this trial court cannot be ignored, nor can the rights of the child’s 

mother be lightly brushed aside.  That this case has taken so long to reach resolution is a tragedy, both for the mother and the daughter, and the foster caregivers, none of whom are at fault here.

The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the State. . . . When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.

Santosky v. Kramer, 455 U.S. 745, 753(1982).  Ms. Tripp may not have been a model parent, but her actions did not rise to the level to justify severing forever her relationship with her child.  The state failed to provide her with fundamentally fair procedures, and the trial court must be reversed.

CONCLUSION

For all of the above-stated reasons, the Court of Appeals should reverse the trial court’s order terminating the Respondent-mother’s rights to her daughter, S.P.  

To the extent necessary to prevent manifest injustice, Respondent-mother additionally prays this Honorable Court will treat this Brief as a Petition for Certiorari, as her trial attorney did not file the Notice of Appeal on time, through no fault of the Respondent-mother.  Granting Certiorari should cause no prejudice to any party, as no party as moved for the appeal to be dismissed based on the untimely Notice of Appeal.  The ends of justice would be served by granting this Petition and allowing Ms. Tripp the appellate review to which she is entitled but for error by trial counsel.
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