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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court commit reversible error and violate Respondent-Father’s substantial rights when it made guardianship of his child to the foster parents the permanent plan?

STATEMENT OF THE CASE

Chatham County Department of Social Services (hereinafter “DSS” or “Petitioner”) filed a juvenile petition alleging dependency of the juvenile S.J.G. in January 2004 (R pp. 2-3, 6).  The trial court adjudicated S.J.G. dependent pursuant to a consent of the parties on either 26 February 2004 or 25 March 2004
 (R pp. 4-5).  The trial court ordered that S.J.G. be in the custody of DSS with placement responsibility in that agency (R p. 5).

The trial court reviewed the matter on 24 June 2004 at which time the trial court ordered that S.J.G. remain in the legal and physical custody of DSS (R pp. 11-12).  The trial court also relieved DSS of pursuing reunification efforts with the parents and ordered that S.J.G.’s permanent plan be adoption (R p. 12).  The trial court reviewed the matter again on 22 July 2004 and 28 October 2004 each time maintaining the status quo of the case (R pp. 16-17, 29-30).

The trial court continued the matter for good cause shown on 27 January 2005 (R p. 31).  The trial court reviewed the matter again on 11 August 2005 at which time the trial court changed S.J.G.’s permanent plan to custody with a relative (R pp. 50-58).  The trial court continued the matter for good cause shown on 10 November 2005 (R p. 59).

The trial court conducted the permanency planning hearing that is the subject of this appeal on 20 December 2005 (R pp. 112-17).  It changed S.J.G.’s permanent plan to guardianship and placed S.J.G. in the guardianship of her foster parents (R p. 115).  The trial court relieved DSS of further involvement in the case but kept the child’s guardian ad litem (GAL) appointed for purposes of reviewing the child’s visitation with the biological parents (R p. 116).  The trial court set a review date for 14 December 2006 (R p. 116).  The trial court reduced its order to writing on 17 January 2006 but the order was not filed until 19 January 2006 (R p. 112, 116).

Respondent-Father gave notice of appeal on 30 January 2006 (R p. 118-19).  The trial judge signed the Appellate Entries forms on 1 February 2006 finding Respondent-Father to be indigent and qualified for court-appointed appellate counsel (R pp. 120-21).  On 9 February 2006 the Appellate Defender’s Office appointed separate counsel to represent Respondent-Father for purposes of his appeal (R p. 122). 

The court reporter prepared the transcript of trial and served it on the parties on or about 20 March 2006 (R p. 123).  Appellant served a Proposed Record on Appeal on all parties on 17 April 2006 (R p. 130).  Alexandra S. Gruber gave notice of appearance on behalf of Appellee-GAL on 20 April 2006 (R pp. 131-32).  Having received no objections or proposed amendments to the proposed record within the prescribed time frame, Appellant filed the Record on Appeal with the Court of Appeals on 26 May 2006 (R p. 134).  The Court of Appeals docketed the record on 26 March 2006 and mailed the printed Record to the parties on 31 May 2006.

JURISDICTION

Respondent-Father asserts he is authorized to appeal under N.C. Gen. Stat. §§ 7A-27, 7B-1001, and 7B-1002 (2005).  Respondent-Father gave written notice of appeal on 30 January 2006 (R pp. 118-19).

STATEMENT OF THE FACTS

S.J.G. was born in May 2003 (T p. 6).  She has two older siblings, M.D.G. and E.L.G. (R p. 50).  S.J.G.’s mother, Ms. Aretha Moore, voluntarily placed S.J.G. and her two siblings in DSS custody in January 2004 due to a drug problem (R p. 71).  Ms. Moore lived in Pittsboro when she gave her children to DSS (R p. 2).  However, shortly after this she returned to her original county of residence:  Sampson County (R p. 7).  The siblings’ father is Mercado Green who lived in Sampson County (R pp. 6-7, 50).  S.J.G.’s father is Willie Oates who also lived in Sampson County (R p. 2).

Mr. Oates did not learn of S.J.G.’s existence until she was approximately a year old (T p. 134).  Mr. Oates did not believe S.J.G. was his child at first because the mother told him that S.J.G. was Mr. Green’s child (T p. 68, 134, 144).  In addition, Mr. Oates had only a one night stand with the mother (T p. 68, 144).  Mr. Oates did not attend the adjudication hearing in early 2004 but he was represented by an attorney (R p. 4).  The record indicates that he was denying paternity at this hearing and that, through his attorney, he consented to the a conclusion that S.J.G. was dependent (R p. 4).

However, Mr. Oates’s sister, Mary Bethea, who also lived in Sampson County, subsequently learned from the mother that Mr. Oates might be S.J.G.’s father (T p. 147).  Eventually Ms. Bethea showed Mr. Oates a picture of S.J.G. she had obtained from the mother and suggested to him he might be the father (T pp. 135, 145).  On 30 June 2004 Ms. Bethea met with DSS personnel in Chatham County indicating her desire to adopt S.J.G. (R p. 72).  A few days later Ms. Bethea told DSS that Mr. Oates was willing to take a paternity test (R p. 73).

For reasons not entirely clear from the record the paternity test did not get done until early 2005 (T pp. 88-89, 135-36; R pp. 73-74).  There is some indication in the record that DSS did not have his correct address and may have been sending paternity test notifications to the wrong address (T pp. 67, 133-34; R pp. 2, 80).  The original adjudication petition indicates that he lived on Rackley Lane in Clinton (R p. 2) but the social worker’s December 2005 court report indicates that he lived on Frank Lane in Clinton (R p. 80).  At the 20 December 2005 permanency planning hearing a DSS social worker was unable to indicate when DSS’s record of Mr. Oates’s address changed (T p. 67).  Mr. Oates testified that he had never lived on Rackley Lane; he had lived on Frank Lane for the last ten years (T pp. 133-34).

Nonetheless, the results of the test confirmed Mr. Oates was the father in February 2005 (R p. 74).  Once he learned he was the father Mr. Oates decided he wanted to bring S.J.G. back to his family (T p. 142; R p. 74).  In March 2005 Mr. Oates and Ms. Bethea went to Chatham County to meet with DSS personnel (R p. 74).  Mr. Oates informed them at that time that he wanted custody of S.J.G. (R p. 74).

Unfortunately for Willie Oates he is 56 years old and has a heart condition that has rendered him disabled since 1977 (T p. 142-43).  Therefore, he arranged to have his sister, Mary Bethea, raise S.J.G. (T p. 142).  Willie Oates was also indigent and in April 2005 the trial court appointed him an attorney (R p. 76).  In July 2005 Mr. Oates applied for SSI for S.J.G. and made arrangements for the checks to be delivered to the Chatham County DSS (R p. 76).  In August 2005 the trial court found it was in S.J.G.’s best interests for her to visit with Willie Oates and Mary Bethea (R p. 55, #7).  The trial court also found it in S.J.G.’s best interests to change her permanent plan to custody with a relative (R p. 55, #9).

Willie Oates and Mary Bethea began visits with S.J.G. on 17 August 2005 in Chatham County (R p. 77).  They visited frequently and regularly with S.J.G. thereafter at various places including Siler City and Sanford (R pp. 77-79).  S.J.G. became increasingly more comfortable with Willie and Mary at visits (R p. 78).

At a visit on 1 December 2005 S.J.G. smiled and reached out for Willie Oates when he arrived to the visit (R pp. 78-79).  On 14 December 2005 S.J.G. went to Sampson County to visit with Willie Oates and his extended family in Mary Bethea’s home (R p. 79).  S.J.G. appeared to be very comfortable and played with her nieces, even becoming attached to them, and they to her, before the visit ended (R p. 79).

Mary Bethea was licensed as a foster mother in Sampson County in July 2005 (R p. 66).  Mr. Oates lived close to Ms. Bethea and visited her often (T p. 72).  Mary lived two miles up the road from Mercado Green who had regained physical custody of S.J.G.’s siblings at the August 2005 court date (R pp. 55, 77).  When she visited Mary Bethea’s home in December 2005 S.J.G. also visited with her siblings and was very happy to see them (T p. 60).

Mary Bethea had a four bedroom doble-wide trailer with a nice-sized front and back yard (R pp. 62-65, 77).  By September 2005 Mary had designated one of the bedrooms in her home to be S.J.G.’s bedroom (R p. 77).  This bedroom was filled with dolls, clothes, and shoes for S.J.G. (R p. 77).  By November 2005 Mary Bethea had arranged for S.J.G.’s health care, dental care, and daycare in the event S.J.G. was placed with her (R pp. 67-69).

Throughout all of this, S.J.G. continued to reside in the Chatham County foster home in which she had been placed back in January 2004 (T p. 159).  S.J.G. had been placed in the home of Arlene Martin where she resided with Ms. Martin, Ms. Martin’s husband, Jerry, and the Martin’s two sons (T p. 160).  Ms. Martin did not work but her husband did (T p. 161).  The Martins were Caucasian and S.J.G. was African American but the Martins attempted to preserve S.J.G.’s racial identity by giving her black baby dolls, taking her to a church with a mixed racial congregation, and taking her to a daycare with mostly African American children (T p. 42).

In late 2004 the Martins were led to believe DSS would pursue termination of parental rights so the Martins could adopt S.J.G. (T p. 168, 175-77).  The Martins really wanted to adopt S.J.G. rather than just have guardianship but the GAL Attorney Advocate talked them out of it (T pp. 174-75).

The trial court conducted the permanency planning hearing that is the subject of this appeal on 20 December 2005 (R pp. 112-17).  DSS advocated for S.J.G.’s permanent plan to be placement in the custody of Mary Bethea (R p. 84).  The GAL, on the other hand, advocated that S.J.G.’s permanent plan be guardianship with her foster parents, the Martins (R p. 99).  Both parties put on expert witness testimony during evidence presentation.

Jane Malpass, an independent contractor for Another Choice for Black Children, testified for DSS (T pp. 97-112).  Ms. Malpass opined that it was in S.J.G.’s best interests for her to be placed in the legal custody of her paternal aunt, Mary Bethea (T p. 108).  Ms. Malpass’s reasoning centered on the fact that the foster care system is designed to be a temporary placement for children (T p. 108).  As such, we expect foster children and foster parents to form an attachment, for that attachment to be broken, and for foster parents to help foster children move on after the break (T p. 108).  Ms. Malpass noted that this was the basic premise of the foster care system and that if it were otherwise, courts would have to permanently sever the parental relationship in every case so as to prevent potentially harming a child due to separation from the foster parents (T p. 108).

Michelle Johnson, an employee of Another Choice for Black Children, also supported DSS’s position (T pp. 112-33).  The trial court accepted Ms. Johnson as an expert in “transracial adoption” over the GAL’s objection (T p. 116).  Ms. Johnson had been adopted and grew up black in a white family (T p. 118).  Ms. Johnson advocated for children being raised by family members due to all the questions adopted children grow up with and never get answered (T p. 122).  Ms. Johnson recommended that the trial court do what is in S.J.G.’s long-term best interests over her short-term best interests (T p. 127).

Clinical Psychologist, Mary Baker-Sinclair, testified for the GAL (T pp. 180-208).  Dr. Baker-Sinclair opined that S.J.G. could have the best of both worlds (T pp. 185, 187).  Dr. Baker-Sinclair believed that S.J.G. could be raised by her foster family with significant exposure to her biological family and then she would not have to suffer an attachment break or have identity questions (T pp. 185-88).  Dr. Baker-Sinclair couched her recommendation as a “shared living arrangement” (T p. 189, lines 24-25).  When asked by the DSS attorney why the opposite could not accomplish the same goal, Dr. Baker-Sinclair ultimately said that it could (T p. 207).

In the end, the trial court changed S.J.G.’s permanent plan to guardianship and placed her in the guardianship of her foster parents, the Martins (T p. 222-23; R p. 115).  In addition, the trial court released DSS as a party and ordered Dr. Baker-Sinclair to come up with a visitation plan for Willie Oates and Mary Bethea (R p. 116).  Willie Oates appeals from this order (R p. 118-19).  Appellant will develop further facts as needed in the arguments set forth below.

ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-FATHER’S SUBSTANTIAL RIGHTS WHEN IT MADE GUARDIANSHIP OF HIS CHILD TO THE FOSTER PARENTS THE PERMANENT PLAN.

ASSIGNMENTS OF ERROR NOS. 4-14, 16-17, R Pp. 124-27

Appellant will argue the above

Assignments of Error simultaneously

Standard of Review
This is an appeal of a permanency planning order conducted pursuant to N.C. Gen. Stat. § 7B-907.  As such, the trial court’s order must comply with the provisions of this statutory section and all other statutory sections it references.  All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997).  If the trial court's findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).  This Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).

In addition, all findings, conclusions, and orders of the trial court ultimately must be in the best interests of the juvenile.  In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984).  “Whenever the trial court is determining the best interest of a child, any evidence which is competent and relevant to a showing of the best interest of that child must be heard and considered by the trial court, subject to the discretionary powers of the trial court to exclude cumulative testimony.”  Id.  

____________________

Specific Attack of Findings
The trial court’s finding of fact number one is erroneous (R p. 113).  It indicates that the court heard substantially greater and different information than it had heard at the previous hearing on 11 August 2005 (R p. 113).  However, the order does not indicate what that information was (R p. 113).  A reading of the subsequent findings is of little help.  Some of these findings were readily apparent in August 2005 and some of the findings are simply unsupported by the evidence (R pp. 113-15).

For example, in August 2005 it was readily apparent that S.J.G. had been removed from her mother’s care months prior (R p. 113, #2).  It was readily apparent in August 2005 that S.J.G. had never lived with her father (R p. 113, #3).  In August 2005 it was readily apparent that Willie Oates had a heart problem (R p. 113, #6).  In August 2005 it was readily apparent that Aunt Mary Bethea was feisty, energetic, single, 47, putting herself through school, suffered from a disability, and was a licensed foster parent with foster children living in her home (R pp. 113-14, #7).  So what was so substantially different in December 2005 than August 2005?  Mr. Oates submits that the trial court’s finding of fact number one is erroneous.  It is of no use to this court in determining whether the trial court’s ultimate decision was correct.

While Willie Oates does not deny that neither he nor his family had ever functioned as S.J.G.’s family or that S.J.G. had not met the family before August 2005, he submits that that fact standing alone is insufficient to conclude that S.J.G. could not be placed in his sister’s home in the next six months (R p. 113, ##2-3).

By September 2005 Mary Bethea had designated one of the bedrooms in her home to be S.J.G.’s bedroom (R p. 77).  This bedroom was filled with dolls, clothes, and shoes for S.J.G. (R p. 77).  By November 2005 Mary Bethea had arranged for S.J.G.’s health care, dental care, and daycare in the event S.J.G. was placed with her (R pp. 67-69).  Thus, Mr. Oates submits that it was highly likely that S.J.G. could be placed in his sister’s home within the next six months.  Indeed, S.J.G. could have been placed in Ms. Bethea’s home on 20 December 2005 according to the evidence.

Consider the reasons that S.J.G. was removed from Mr. Oates’s custody initially.  The trial court adjudicated S.J.G. dependent in early 2004 (R p. 4).  A child is dependent if it is “in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile’s care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.”  N.C. Gen. Stat. § 7B-101(9) (2005).  At the 20 December 2005 permanency planning hearing Mr. Oates was not in a position to care for S.J.G. but he had developed an appropriate alternative child care arrangement:  his sister, Mary Bethea.  That is, Mr. Oates had removed the conditions that led to S.J.G.’s initial removal from his custody.  Thus, the language in the order about S.J.G.’s return to his custody not being an issue is nonsense (R p. 113, #3).  The trial court is required to assess whether the child can be returned to his care or whether he has provided an appropriate alternative child care arrangement.  The evidence showed that he had done the latter.

The evidence did not support a finding that S.J.G. had no meaningful relationship with her Aunt Mary Bethea or her father (R p. 113, #4).  While that may have been the case in August 2005, it was not the case in December 2005.  And when it was the case in August 2005 the trial court still ordered that S.J.G.’s permanent plan be placement with her father’s relatives (R p. 55).  Four months later, after her father’s relatives had developed a meaningful relationship with her, why was it necessary to change her permanent plan to something other than placement with those relatives?  Was the trial court trying to say that S.J.G. had developed a significant bond with her foster parents over the previous four months, a bond that she had not yet developed in the 19 months before that?  If so, why was there not such a finding in the 20 December 2005 order?

On 20 December 2005, the evidence showed that S.J.G. had visited with Willie Oates and Mary Bethea 13 times in the four months before the permanency planning hearing (R pp. 77-79).  As early as September 2005 S.J.G. was hugging Mr. Oates and walking around with Mary Bethea (R p. 78).  A month later S.J.G. was opening her arms to Willie Oates during a visit (R p. 78).  A month after that S.J.G. sat in Willie Oates lap while Mary Bethea read to her (R p. 78).

At a visit in early December S.J.G. smiled and reached out to Willie Oates when he entered the room (R p. 79).  At that same visit Mr. Oates picked up S.J.G., played with her, and held her during most of the visit (R p. 79).  When the foster mother arrived a little later at that same visit S.J.G. remained with Willie Oates and even gave him and his family members hugs and kisses (R p. 79).

On 14 December 2005 S.J.G. visited with Willie Oates and his family members in Mary Bethea’s home in Sampson County, some 100 miles away from the foster home in Chatham County (R p. 79).  S.J.G. initially went to Mr. Oates and sat with him until she warmed up (T p. 59).  She later appeared to be relaxed at the visit as she played with her own toys in her own room (R p. 79).  She played with her nieces of a similar age including a 10 year old niece to whom S.J.G. became very attached.  When S.J.G. had to leave the 10 year old niece cried and appeared very sad (R p. 79).  One of the DSS social workers reported at the permanency planning hearing on 20 December 2005 that S.J.G. had become quite attached to Willie Oates and Mary Bethea since the initial visit (T p. 59).

This is not evidence that S.J.G. had no meaningful relationship with Willie Oates and Mary Bethea.  To the contrary, it is evidence that she had a very meaningful relationship with them.  Thus, the trial court’s finding of fact number four is simply unsupported by the evidence.

Willie Oates denies that discovery of his paternity was accidental (R p. 113, #4) or that he missed a number of appointments to confirm his paternity (R p. 113, #5).  Willie Oates did not believe he was S.J.G.’s father at first because he had a one night stand with the mother and the mother subsequently told him he was not the father (T p. 68, 134, 144).  It was after Mary Bethea showed Mr. Oates a picture of S.J.G. that Mr. Oates suspected he might be the father and then he stepped forward (T pp. 135, 145).  In early July 2005 he communicated to DSS personnel that he wanted a paternity test (R p. 73).

Willie Oates did not miss appointments for this paternity test over the next several months thereafter.  The evidence showed that shortly before he took the test in December 2004 or January 2005 he received a phone call about the test (T p. 135).  Shortly after that he received a notification in the mail about the test (T p. 135).  And shortly after that he took the test (T pp. 135-36).  Mr. Oates’s address had not changed in the 10 years leading up to the paternity test (T pp. 133-34).  He was not attempting to avoid a paternity test and he did not miss any appointments.  Making an appointment is like making a baby; it takes two to tango.  If DSS scheduled a paternity test for Mr. Oates but then sent the appointment notification to the wrong address such that he did not receive it, then he did not have an “appointment” for a paternity test.

The proper inference to draw from the evidence is that DSS simply neglected to properly notify him of the tests they had scheduled.  DSS was going through some agency turmoil at the time (T pp. 84-89).  Mr. Oates lived over 100 miles away in another county and he was indigent.  Any failure to timely establish paternity in this case cannot be laid at Mr. Oates’s feet.

Mr. Oates refutes that legal custody or guardianship with a relative would not be in S.J.G.’s best interests (R p. 114, #8).  First, this is a conclusion of law rather than a finding of fact.  A “conclusion of law” is a statement of the law arising on the specific facts of a case that determines the issues between the parties.  In re Hughes, 74 N.C. App. 751, 759, 330 S.E.2d 213, 219 (1985).  Generally, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law.  Helms, 127 N.C. App. at 510, 491 S.E.2d at 675 (citations omitted).  As such, finding of fact number eight must be analyzed as a conclusion of law.  That is, it must be assessed to determine if it is supported by the findings of fact.  And, as stated above in the Standard of Review, this Court can review a trial court’s conclusions of law de novo.

Mr. Oates has already refuted much of what the trial court found in findings number three through seven.  He has already argued how he and Mary Bethea had developed a good relationship with S.J.G. and had prepared a place for her to live in Mary Bethea’s home.  In addition, Mary Baker-Sinclair testified that what was in S.J.G.’s best interests was for both the foster family and the biological family to have significant involvement in her life (T p. 185-88).  Dr. Baker-Sinclair agreed that this could be accomplished with S.J.G. living in either home as long as she had visitation with the other family (T p. 207).  So why was it not in S.J.G.’s best interests to be in the legal custody or guardianship of a relative?

For similar reasons Willie Oates refutes findings of fact numbers nine through twelve (R p. 114).  These findings, by and large, contain conclusions of law rather than findings of fact and Mr. Oates refutes them all.  Mr. Oates refutes the finding that Jerry and Arlene Martin are the only stable base S.J.G. has ever known (R p. 114, #9).  The trial court made no finding in this order or the previous orders of what S.J.G.’s first eight months of life were like.  For all anyone knows, S.J.G. had a very stable life up to the period shortly before her mother turned her over to DSS in January 2004.

As far as the risk of harm of uprooting S.J.G. from the foster home she had lived in for the previous two years, that is the risk all foster children are subjected to as witness Jane Malpass pointed out (T p. 108).  As Ms. Malpass so eloquently noted, if that were the test of best interests, no child would ever leave a foster care home after entering it, especially a young child (T p. 108).  These foster parents had unequal (greater) bargaining power in this case.  They had this (very young) child in their home on a daily basis for several months.  They could encourage this young child to call them “mommy” and “daddy” and subsequently use the fact she had called them that to convince a trial court not to return her to her biological family.

When you look at the trial court’s order after removing the erroneous findings and those findings not supported by the evidence, there is little left.  There is certainly not enough to sustain the trial court’s ultimate conclusion that it was in S.J.G.’s best interests that she should be placed in the guardianship of Jerry and Arlene Martin.  It was arguably in S.J.G.’s best interests to place her in Mary Bethea’s legal custody or guardianship with visitation rights to the Martins.  Mary Bethea had a cordial relationship with the Martins and supported continuing the Martins involvement in S.J.G.’s life (T pp. 44, 65, 150).  Ms. Bethea even stated that she wanted the Martins to be S.J.G.’s godparents (T p. 150).

Finally, this Court has previously interpreted Article 9 of the juvenile code to provide a priority for relative placements versus non-relative placements at all stages of the proceedings so long as the relative placement is not contrary to the child’s best interests.  In re L.L., ___ N.C. App. ___, ___, 616 S.E.2d 392, 400 (2005).  This Court wrote the following with respect to the issue:

“We do not believe that the General Assembly intended to require trial courts to give priority consideration to relatives in the initial nonsecure custody proceedings, at "each hearing" to determine the need for continued custody, and in dispositions for abused, neglected, or dependent children, but--despite its express reference to N.C. Gen. Stat. § 7B-903--did not intend to incorporate a similar requirement when trial courts are reviewing custody placements.”

Id.  Here, while the trial court did make a finding that it was not in the juvenile’s best interests to be placed with the proposed relative (R p. 114, #8), the evidence did not support such a finding as Mr. Oates has argued above.  As such, the order should not be allowed to stand.

Purposes and Policies of the Juvenile Code
This Court and other courts have long recognized the constitutional protection afforded to family relationships.  See e.g., In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.” (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977))).

Our juvenile code is designed to balance the interests of family reunification, permanency for the child, and the best interests of the child.  See N.C. Gen. Stat § 7B-100; In re R.T.W., 359 N.C. 539, 543, 614 S.E.2d 489, 492 (2005).  "The permanency planning process in Article 9 is meant to bring about a definitive placement plan for the abused, neglected, or dependent child."  Id. at 546, 614 S.E.2d at 494.  On the other hand,

“[i]t is clear from the statutory framework of the Juvenile Code that one of the essential aims, if not the essential aim, of the dispositional hearing and the review hearing is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).”

Shue, 311 N.C. at 596, 319 S.E.2d at 573 (interpreting former N.C. Gen. Stat. § 7A-657, which governed review of custody orders prior to the 1999 recodification of the Juvenile Code).

A main purpose of the abuse, neglect, and dependency juvenile code is “To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence.”  N.C. Gen. Stat. § 7B-100(3) (2005) (emphasis added).  The purposes and policies of the Juvenile Code recited under N.C. Gen. Stat. § 7B-100 are applicable to permanency planning hearings.  In re Eckard, 148 N.C. App. 541, 547, 559 S.E.2d 233, 236 (2002).

Here, the trial court failed to recognize that one of the primary purposes of the Juvenile Code is to return juveniles to their parents and prevent the unnecessary or inappropriate separation of juveniles from their parents.  N.C. Gen. Stat. § 7B-100(4) (2005).  Mr. Oates admits that the evidence showed that S.J.G. was not able to be placed in his direct care and custody.  However, Mr. Oates submits that a natural extension of the purpose and policy of our juvenile code is to do the next best thing:  to place a child with family members that can care for her and raise her so that she knows her parents and siblings when she grows up.  What parent, rich or poor, black or white, old or young, says “I hope my child can be raised by a good foster family in the event of my untimely demise.”  The more likely scenario is that a parent will hope their children can be raised by family members in the event of the parent’s untimely demise.  The legislature did not intend to create a state-run adoption agency with the enactment of the juvenile code.

The evidence at this permanency planning hearing showed that Mr. Oates assumed the burdens of parenthood as best he could and as early as the situation would allow.  Mr. Oates did not drag his feet on getting the paternity test done.  At first, he was misled by the mother into believing that he was not the father.  After he eclipsed that hurdle, DSS failed to timely notify him of where to go to establish paternity.  However, after he established paternity, he immediately came forward to exercise his parental duties.

First, he went to Chatham County to meet with DSS personnel and informed them that he wanted custody of S.J.G. (R p. 74).  After DSS convinced him that he was unable to care for S.J.G., he arranged to have his sister, Mary Bethea, raise S.J.G. (T p. 142).  In July 2005 Mr. Oates applied for SSI for S.J.G. and made arrangements for the checks to be delivered directly to the Chatham County DSS (R p. 76).  After the trial court changed S.J.G.’s permanent plan to custody with a relative and ordered that Mr. Oates and his relatives be allowed visitation, Mr. Oates and his family members began visiting S.J.G. in August 2005 and continued to visit her extensively over the next four months.  Willie Oates and Mary Bethea did what the court expected of them to effect placement of S.J.G. in Mary Bethea’s home in that four-month period from August to December 2005.

It seems the trial court became enamored of Mary Baker-Sinclair and her recommendation to keep S.J.G. with the foster parents.  This is interesting in light of the fact that Mary Baker-Sinclair never even saw S.J.G. (T p. 193) and did not realize she would have to come to court and testify when she was first approached by the GAL (T pp. 186, lines 21-23; 197, lines 11-12).  In the end, the trial court not only accepted her recommendation, it gave her the responsibility of setting up a visitation plan for the biological family (R p. 115).  This is also interesting in light of the fact that Mary Baker-Sinclair did not even know that the two families lived more than 100 miles apart (T p. 197, lines 16-23).

Willie Oates submits that not only did the facts fail to support the trial court’s ultimate decision, the trial court’s ultimate decision violated the purposes and policies of the juvenile code.

CONCLUSION
Based on the arguments and authorities cited herein Appellant-Respondent-Father, Willie Oates, urges the Court to rule that the trial court committed reversible error and violated his substantial rights by ordering that his child’s permanent plan be guardianship with the foster parents.  The facts did not support such a permanent plan when Mr. Oates assumed the burdens of parenthood as best he could and as early as the situation would allow.  The trial court had only four months earlier ordered the child’s permanent plan be placement with Mr. Oates’s relatives.  The trial court changed that permanent plan at this hearing when the evidence supported a ruling that the previous permanent plan should be continued.  Mr. Oates requests that the trial court’s order be vacated and that this case be reversed and remanded for the reasons stated herein.
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APPENDIX:

REFERENCED PAGES OF THE TRANSCRIPT
� The order’s preamble indicates that the hearing was conducted on 25 March 2004 but the order later indicates that it was “entered” on 26 February 2004 and signed on 13 May 2004 (R pp. 4-5).





