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QUESTIONS PRESENTED

I. Whether the trial court committed reversible error by adjudicating N.M.Y. dependent when there was not clear, cogent and convincing evidence to conclude as a matter of law that N.M.Y. is a dependent juvenile?
II. Whether the trial court committed reversible error by failing to hold the adjudicatory hearing within sixty days from the date of the filing of the petition, continuing the adjudicatory hearing fifteen times, and failing to enter the order within thirty days from the date of the hearing?
III. Whether the trial court committed reversible error by changing the permanent plan from reunification to termination of parental rights and adoption without making the requisite findings of fact? 
STATEMENT OF THE CASE

On 23 August 2004 Vance County Department of Social Services filed a petition alleging N.M.Y. to be a neglected and dependent juvenile.  The petition was calendared for hearing numerous times but was not reached in a timely fashion.  (R, pp. 58-61)

On 9 March 2005 the trial court held an adjudicatory hearing on the petition.  On 9 June 2005 the trial court entered a written order adjudicating N.M.Y. to be a neglected juvenile as to the mother.  (R, pp. 108-09)  On 3 August 2005 Petitioner amended the juvenile petition to include Respondent-father D.D. as the father of N.M.Y.  (R, pp. 58-61)  On 22 February 2006 the trial court held an adjudicatory hearing as to Respondent-father D.D.  (R, pp. 199-202; T. pp. 3-42)  On 28 April 2006, the trial court entered a written adjudication order adjudicating N.M.Y. to be a dependent juvenile as to Respondent-father D.D. (R, pp. 199-202)  On 28 April 2006 the trial court also entered a dispositional and permanency planning review order.  (R, pp. 203-206)  In this order, the trial court changed the permanent plan from reunification to adoption.  Respondent-father D.D. appealed these orders.  (R, pp. 199-206, 209, 215, 221) 

STATEMENT OF THE FACTS
Respondent-father D.D. is the biological father of N.M.Y.  Petitioner Vance County Department of Social Services filed a petition alleging N.M.Y. to be a neglected and dependent juvenile on 23 August 2004.  (R, pp. 58-61)  N.M.Y. was adjudicated neglected as to the mother on 9 June 2005.  (R, pp. 108-109)  Petitioner thought the father of N.M.Y.’s sibling, R.L., was also the father of N.M.Y.  R.L. took a paternity test which excluded him from being the father of N.M.Y.  (T. pp. 4)  Respondent-father D.D. subsequently took a paternity test and was determined to be N.M.Y.’s father.  (R, pp. 4-7, 145)  Petitioner amended the petition to include Respondent-father D.D. on 3 August 2005.  (R, pp. 58-61)  After Respondent-father D.D. was served with a Juvenile Summons and Petition, the trial court ordered Respondent-father D.D. to have visitation with N.M.Y. in its 8 December 2005 order.  (R, pp. 143 – 144)

Petitioner never contacted Respondent-father D.D. and requested that he enter into a case plan.  Petitioner never initiated a visitation plan with Respondent-father D.D.  However, Respondent-father D.D. did exercise visitation with N.M.Y. during Respondent-mother K.B.’s visitation.  (T. p. 11)

The trial court continued adjudication numerous times. It was finally held on 22 February 2006.  (R. pp. 159-160, 176, 181, 185)  At the adjudicatory hearing Respondent-father D.D. testified he did not know he was the father of N.M.Y. until he took the paternity test but that he loved N.M.Y. and treated him as his own child.  (R. pp. 9-10, 13-15)  Respondent-father D.D. testified he lived with his mother and sister, had adequate space and resources for N.M.Y. and could provide a home for N.M.Y.  The trial court adjudicated N.M.Y. as a dependent juvenile despite hearing no evidence of dependency at the time of the filing of the petition.  None of the testimony Petitioner elicited from Respondent-father D.D., the only witness, addressed living conditions of Respondent-father D.D. or N.M.Y. prior to or at the time the petition was filed. (R, p. 15)  

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Respondent-father D.D. appeals from the orders on adjudication and disposition entered 28 April 2006 which adjudicated N.M.Y. to be a dependent child, ceased reunification efforts with Respondent-father D.D., and changed the permanent plan for N.M.Y. to adoption.  (R, pp. 199-206)  Respondent-father D.D. filed a Notice of Appeal on 9 March 2006 as to the dispositional order rendered in open court on 6 March 2006.    Respondent-father D.D. filed a Notice of Appeal on 28 March 2006 as to the adjudicatory orders rendered in open court on 22 February 2006 and March 6 2006 which were subsequently entered on 28 April 2006.  Respondent-father D.D. filed a Notice of Appeal on 27 September 2006 as to the adjudicatory order entered 19 September 2006.  (R, pp. 209-10, 215-16, 221-22)  North Carolina Rule of Appellate Procedure 28(b)(4) and N.C. Gen. Stat. § 7B-1001(a)(3) TA \l "N.C. Gen. Stat. § 7B-1001(6)" \s "N.C. Gen. Stat. § 7B-1001(6)" \c 2  provides the grounds to appeal to the North Carolina Court of Appeals from orders adjudicating juveniles to be abused, neglected or dependent and the resultant dispositional orders.  

APPELLATE STANDARD OF REVIEW

 TA \l "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" \s "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" \c 1 

 TA \l "In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996)" \s "In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996)" \c 1 In reviewing a trial court’s order of a case under the Juvenile Code, this Court must determine whether the findings of fact are supported by clear, cogent and convincing evidence, N.C. Gen. Stat. §§7B–802, 805. Clear, cogent and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.” In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing,  Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).  

The Petitioner bears the burden of proving the allegations in the petition by clear, cogent and convincing evidence. (N.C. Gen. Stat. § 7B-506).  Additionally, N.C. Gen. Stat. §7B-807 and case law require the trial court to specifically state that the findings of fact were based on clear, cogent and convincing evidence.


Statutes pertaining to abuse, neglect and dependency must be construed in keeping with the expressed goals of the Juvenile Code, N.C. Gen. Stat. §7B–100, In re Eckard, 144 N.C. App. 187, 196, 547 S.E.2d 835, 841 (2001).  The stated purposes of the Juvenile Code include statutorily mandated protections for the Constitutional rights of both parents and their children, N.C. Gen. Stat. §7B–100(1).  North Carolina law affords significant protection to the Constitutional rights of parents.  See, e.g., N.C.G.S. §7B-100(Purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and parents . . . . ");  In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003) In re R.T.W., 359 N.C. 539, 614 S.E.2d 489;  Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997). 


Review hearings and Permanency Planning hearings are dispositional hearings, during which the trial court has discretion to, "design an appropriate plan to meet the needs of the juvenile." N.C. Gen. Stat. §7B-900.  The trial court's disposition is reviewed on an abuse of discretion standard.  Abuse of discretion can be found where the findings of fact are not supported by clear, cogent and convincing evidence, and where the findings do not support the conclusions of law.  Failure to include required findings of facts constitutes reversible error.  In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004).  The 6 March 2006 hearing was treated as disposition and a permanency planning review.  (T, p. 3)


"All dispositional orders of the trial court in abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing."  In re Eckard, 144 N.C. App 187, 199, 547 S.E.2d 835, 842 citing, In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002); In re J.L.K. 165 N.C. App. 311, 319 598 S.E.2d 387, 392 (2004).

Conclusions of Law are reviewable de novo by this Court, In re Pope (144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).  


Violations of statutory mandates are reviewable de novo.  State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985).  A trial court’s rulings on continuances are reviewable de novo on an abuse of discretion standard.  Austin v. Austin, 12 N.C.App. 286, 297, 183 S.E.2d 420, 428 (1971).


In this case, Respondent-father D.D. assigned error to a lack of clear, cogent and convincing evidence sufficient to support the Findings of Fact and also to an abuse of discretion in granting continuances and during disposition.  (R, p. 260-264)  In addition, the trial court failed to make requisite findings of fact when it ceased reunification efforts and instituted a permanent plan of termination of parental rights and adoption for N.M.Y.  (R, p.203-206)  When entering a dispositional order establishing a permanent plan for a child, “the trial court can only order the cessation of reunification efforts when it finds facts based on credible evidence presented at the hearing that support its conclusion of law to cease reunification efforts.” In re Weiler, 158 N.C. App. 473, 478, 581 S.E.2d 134, 137 (2003)(emphasis added).


Also, Respondent-father D.D. assigns error to the trial court's improper admission of evidence.  Admissibility of evidence is a question of law,  Ratliff v. Huntly, 5 Ired. 545 (1845). The trial court's ruling on an objection to the admission of evidence is reviewable on appeal de novo, State v. Barber, 335 N.C. 120, 436 S.E.2d 106 (1993).

ARGUMENT

I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY ADJUDICATING N.M.Y. DEPENDENT WHEN THERE WAS NOT CLEAR, COGENT AND CONVINCING EVIDENCE TO CONCLUDE AS A MATTER OF LAW THAT N.M.Y. IS A DEENDENT JUVENILE.

ASSIGNMENTS OF ERROR NOS. 1-10

R. pp. 199-202

T, pp. 9-38) 150-52, 154-56.

The trial court’s adjudication of N.M.Y. as a dependent juvenile should be vacated because there was no evidence that dependency existed at the time of the filing of the petition.  A dependent juvenile is a juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile’s care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative childcare arrangement.  N.C. Gen. Stat. § 7B-101(9)  The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition.  N.C. Gen. Stat. § 7B-802  The Petitioner bears the burden of proving the allegations in the petition by clear, cogent and convincing evidence.  N.C. Gen. Stat. § 7B-506  

The only evidence presented by Petitioner regarding N.M.Y. was the testimony of Respondent-father D.D.  (T, pp. 9-38)  The evidence presented tended to show Respondent-father D.D.’s circumstances as they existed from the date the petition was filed until the time of the hearing on adjudication.  Respondent-father D.D. objected to this testimony through his counsel, and it was properly preserved.  The trial court abused its discretion by overruling his objection and this testimony should not have been considered by the trial court when determining whether or not N.M.Y. was a dependent juvenile at the time of the filing of the petition. (T, pp. 9-38)  No evidence was presented regarding any alleged neglect or dependency of N.M.Y. by either Respondent-father D.D. or Respondent-mother K.B. at the time of the filing of the petition or prior to the filing of the petition as required by N.C. Gen. Stat. § 7B-802.  This Court cannot make a determination as to whether or not there was clear, cogent and convincing evidence to support a conclusion of law that N.M.Y. is a dependent juvenile.  There was no evidence presented as to the conditions which led to the filing of the petition, as to the conditions which led to the removal of N.M.Y., as to the conditions in which N.M.Y. lived at the time of the filing of the petition, or as to the capability of Respondent-father D.D. to provide proper care and supervision or an appropriate alternative child care arrangement for N.M.Y. at the time of the filing of the petition.  Petitioner failed to present any evidence to support its allegations contained in the Juvenile Petition regarding neglect and dependency of N.M.Y.  The trial court failed to weigh the evidence and make findings of fact.  Instead it made findings that were recitations of the allegations in the Juvenile Petition which are not sufficient to make a finding and support a conclusion of dependency.  See Moore v. Moore, 160 N.C.App. 569, 571-572, 587 S.E.2d 74,75 (2003) TA \l "Moore v. Moore, 160 N.C.App. 569, 571-572, 587 S.E.2d 74,75 (2003)" \s "Moore v. Moore, 160 N.C.App. 569, 571-572, 587 S.E.2d 74,75 (2003)" \c 1 ; In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2000) TA \l "In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2000)" \s "In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2000)" \c 1 ; In re Green, 67 N.C. App. 501, 505, n.1, 313 S.E.2d 193, 195, n.1 (1984) TA \l "In re Green, 67 N.C. App. 501, 505, n.1, 313 S.E.2d 193, 195, n.1 (1984)" \s "In re Green, 67 N.C. App. 501, 505, n.1, 313 S.E.2d 193, 195, n.1 (1984)" \c 1 .

Because the trial court did not hear any evidence regarding the circumstances leading to the filing of the petition, it erred in finding and concluding that the children were dependent at the time of the filing of the petition.  Because there was no evidence of the facts and circumstances at the time of the filing of the petition, this Court has no evidence from which it can determine whether or not N.M.Y. was dependent.  Therefore, the findings of fact are not supported by the evidence, and the conclusions of law are not supported by the findings of fact, and the order on adjudication and disposition should be vacated.

II. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO CONDUCT THE ADJUDICATORY HEARING WITHIN SIXTY DAYS FROM THE DATE OF THE FILING OF THE PETITION, CONTINUING THE ADJUDICATORY HEARING 15 TIMES, AND FAILING TO ENTER THE ORDER WITHIN THIRTY DAYS OF THE HEARING.

Assignment of error 26

R pp. 203-206

T pp. 4-42

North Carolina’s Juvenile Code contains various time limits regarding adjudicatory hearings on juvenile petitions, entry of adjudicatory orders, and entry of dispositional orders.  N.C. Gen. Stat. § 7B-801(c)


N.C. Gen. Stat. § 7B-801(c) requires the trial court to conduct an adjudicatory hearing within 60 days from the date of the filing of the petition.  N.C. Gen. Stat. § 7B-803 states that the trial court may for good cause continue the adjudicatory hearing “for as long as is reasonably required to receive additional evidence, reports, or assessments that the court has requested, or other information needed in the best interests of the juvenile and to allow for a reasonable time for the parties to conduct expeditious discovery.  Otherwise, continuances shall be granted only in extraordinary circumstances when necessary for the proper administration of justice or the best interests of the juvenile.”


In this case, the adjudicatory hearing was held five hundred and forty-seven days after the filing of the petition.  It was held two hundred and three days after the petition was amended to include Respondent-father D.D.  (R, pp. 58-61, 199-206)  

The adjudicatory hearing was continued fifteen times during the five hundred forty-seven day time period between the filing of the petition and the actual hearing.  The trial court did not make adequate findings of fact showing good cause to continue the hearing.  Eight continuances were due to a lack of court time available to hear the case, three continuances were due to attorneys being absent, three continuances were due to the absence of the other parent(s), and one continuance was due to Respondent-father D.D.’s absence.  (R, pp. 130-131, 133, 136-137, 138-141, 143-144, 152, 159-179, 181-185)  The adjudication was only continued once for the benefit of Respondent-father D.D.  The trial court did not make hearing this case within the statutorily prescribed time a priority.

The purpose of the Juvenile Code in part is to “provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.  N.C. Gen. Stat. § 7B-100(4)  Clearly a delay in the adjudicatory hearing by a year and a half does not further the purpose of the Juvenile Code.  The trial court abused its discretion by continuing the adjudicatory hearing fifteen times without just cause.  The trial court failed to make the appropriate findings of fact in its orders for continuance which justified granting the continuances.


It is apparent that the General Assembly intended the time limits in the Juvenile Code to be strictly adhered to.  It is also apparent throughout the Juvenile Code that the legislature intended to streamline the process of obtaining a permanent plan for children involved when abuse, neglect or dependency is alleged. 


The entire process for obtaining a reunification plan between Respondent-father D.D. and N.M.Y. was disrupted because the Petitioner and the trial court did not follow the time limits imposed by the Juvenile Code.  Because the trial court did not timely ascertain the paternity of N.M.Y. and hold an adjudicatory hearing, a year and a half had passed and Respondent-father D.D. had never been ordered to do anything in order to reunite with N.M.Y.  Because the trial court did not timely adjudicate this case and either grant custody of N.M.Y. to Respondent-father D.D. or adjudicate N.M.Y. dependent and order Respondent-father D.D. to engage in certain reunification services, a year and a half passed in which Respondent-father was not able to show progress in a reunification plan.  This inability will have a negative effect on Respondent-father D.D.’s ability to defend against any future petition to terminate his parental rights as he has not had an opportunity to engage in reunification services.  (R, pp. 9-38)


Respondent-father D.D. was significantly prejudiced by the delay of over nine times the statutory limit for hearing the petition alleging neglect and dependency.  Petitioner never entered into a reunification plan with Respondent-father D.D., and the trial court never required it.  During the two hundred and three days from the amendment of the petition to the adjudicatory hearing, Petitioner never contacted Respondent-father D.D. to request him to engage in services to demonstrate he could provide a safe home for N.M.Y. (T, pp. 20-21)  Petitioner never requested Respondent-father D.D. to submit any documentation regarding his ability to care for N.M.Y. (T, pp. 20-21)  Yet the trial court relied heavily upon the lack of “progress” to adjudicate N.M.Y. as a dependent juvenile.  See R. p. 200, Findings of Fact 3, 4, 5, 8, 10 

Respondent-father D.D. was also prejudiced by the trial court’s failure to reduce the order from the 22 February 2006 adjudicatory hearing and 6 March 2006 disposition and permanency planning review hearings to writing, sign them and enter them “no later than 30 days following the completion of the hearing”.  N.C. Gen. Stat. §§ 7B-807(b), 7B-905(a), 7B-907(c)  The order from the 22 February 2006 hearing was not signed and filed until 28 April 2006.  (R, pp. 199-202)  Similarly, the trial court was required to reduce the order from the 6 March 2006 dispositional and permanency planning hearing to writing, sign it and enter it “within 30 days of the completion of the hearing”.  N.C. Gen. Stat. §§ 7B-905(a), 7B-907(c)  The order from the disposition and permanency planning hearing in which Petitioner was relieved of its duty to reunify the family was not signed and filed until 28 April 2006.   (R, pp. 203-206)  While the disposition and permanency planning orders were only entered twenty-three days late, it is still prejudicial to Respondent-father because the dispositional hearing was conducted over a year late.  Had adjudication and disposition been conducted within the statutory time frame, it is possible that the trial court would not have ceased reunification efforts with Respondent-father D.D.   He would have had an opportunity to work on a reunification plan with N.M.Y.  
Respondent-father D.D. was also prejudiced because during this time period N.M.Y. was placed in a prospective adoptive home and Respondent-father D.D.’s bond with him was reduced because he was not able to see him or be involved with him outside of Respondent-mother K.B.’s visitation.  He was never afforded the opportunity to enter into his own visitation plan.  (R pp. 10-11)

The Juvenile Code imposes statutory deadlines for entering orders to “provide parties with a speedy resolution of cases where juvenile custody is at issue.”  Nothing about this case was speedy except for the trial court’s order prematurely ceasing reunification.  In re E.N.S., 164, N.C.App. 146, 153, 595 S.E.2d 167, 172 (2004)  If the complaining party can show prejudice resulting from the delay of the entry of the order, it is reversible error.  The need to show prejudice diminishes as the delay between the termination hearing and the date of entry of the order terminating parental rights increases.  In re D.M.M., ___ N.C.App. ___, 633 S.E.2d 715 (2006)  A delay of over five hundred days between the commencement of an action and its resolution is prejudicial on its face.

The trial court adjudicated N.M.Y. dependent on the basis that the child had been in foster care for more than 12 months without Respondent-father D.D. showing reasonable progress in correcting the conditions that led to removal.  (R, pp. 199-206)  The trial court was unable to consider any actions taken by Respondent-father D.D. in the five hundred and forty seven days that elapsed to comply with the orders of the court aimed at reunification because there were no orders with which he could comply.  He was never ordered to do anything due to the failure of the trial court to hold the hearing and timely file its order.

The orders on adjudication for N.M.Y.’s sibling, R.L., were not timely entered.  The undersigned was appointed as appellate counsel on 12 May 2006, but the appeal was delayed due to two extensions of time to prepare the proposed record on appeal.  This was due to the trial court’s failure to timely enter the orders on adjudication and disposition for R.L.  (R, pp. 231, 240-43)

III. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY CHANGING THE PERMANENT PLAN FROM REUNIFICATION TO TERMINATION OF PARENTAL RIGHTS AND ADOPTION AND FAILING TO MAKE THE REQUISITE FINDINGS OF FACT.

ASSIGNMENTS OF ERROR NOS. 12-25, 29

R. pp. 203-06,

T. pp. 137-138 

In adjudicating dependency, entering a disposition and subsequently ordering a permanent plan, the trial court is required to make findings based on clear, cogent and convincing evidence.  N.C. Gen. Stat. § 7B-805 TA \l "N.C. Gen. Stat. § 7B-1109(f)" \s "N.C. Gen. Stat. § 7B-1109(f)" \c 2 .  This Court, in reviewing the trial court’s order, must determine whether the findings are supported by clear, cogent and convincing evidence.  In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000) TA \s "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" ; In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996) TA \s "In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996)" .  

A trial court in an abuse, neglect and dependency case is mandated to act in the child's best interests.  N.C. Gen. Stat. § 7B-901.  “The purpose of dispositions in juvenile actions is to design an appropriate plan to meet the needs of the juvenile...the initial approach should involve working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile.  Thus, the court should arrange for appropriate community-level services...in order to strengthen the home situation.”  N.C. Gen. Stat. §7B-900  

In this case, the trial court failed to enter a disposition aimed at returning the juvenile to the home of his father.  In fact, the trial court failed to consider the evidence presented by Respondent-father D.D. during adjudication.  Instead, the trial court considered the statement of Petitioner’s attorney that the permanent plan was ceasing reunification efforts before the adjudicatory hearing even began when the trial court inquired as to the permanent plan of N.M.Y.  (T, p.6)  During Respondent-father D.D’s testimony on adjudication, the trial court interrupted Respondent-father D.D.’s testimony and asked Petitioner’s attorney, “Did he refuse to relinquish?”  (T, p. 16)  Subsequently, the trial court attempted to recess the hearing so that Respondent-father D.D.’s attoney could discuss relinquishments with him.  Once Respondent-father D.D.’s attorney argued that was inappropriate, the trial court continued with the hearing.  (T, p. 16)  After adjudicating N.M.Y. dependent, the trial court instructed Respondent-father D.D.’s attorney to discuss relinquishment with him.  (R, p. 41)

This clearly shows the trial court had already made a decision regarding disposition.  This is the only thing the trial court did in a timely fashion.  The trial court did not consider the evidence presented.  Although Respondent-father D.D. did not produce evidence at disposition, this is harmless because the trial court showed its intent to cease reunification despite any evidence which may have been presented.  This is shown by its continuous inappropriate statements regarding relin statements.  (T, p. 16)  The trial court considered neither the evidence offered at disposition nor the evidence offered at adjudication as to Respondent-father D.D.’s ability to care for N.M.Y.  The trial court did not make any findings of fact based on any evidence offered at disposition.  

The trial court never entered a dispositional order aimed at reuniting the juvenile with his father.  The trial court never required Petitioner make reasonable efforts to work with the father.  Petitioner never made any efforts.  The trial court never stated with particularity “the precise terms of the disposition including the kind, duration, and the person who is responsible for carrying out the disposition and the person or agency in whom custody is vested” as required by statute.  N.C. Gen. Stat. §§ 7B-905(a)  The trial court failed to create a visitation plan which must be done at each dispositional hearing and review hearing.  N.C. Gen. Stat. § 7B-905(c)  It is virtually impossible for Respondent-father D.D. to make progress towards reunification when reunification was never the plan and when the trial court failed to inform Respondent-father D.D. of what was required of him in order to achieve reunification with N.M.Y.  (R, pp. 203-206; T, p. 138)

Despite Petitioner’s failure to work with Respondent-father D.D., he had the ability to care for N.M.Y.  He had appropriate housing and childcare arrangements for N.M.Y.  There was no evidence that he was not able to provide a minimum standard of care for N.M.Y.  (T, pp. 13)

When a trial court decides to cease reunification efforts with a parent and change a juvenile’s permanent plan it must make specific findings of fact that reunification efforts are futile.  N.C. Gen. Stat. §§ 7B-507, 906, 907  The trial court failed to make this finding.  The trial court’s entire oral order consisted of the following fourteen words, “Allowed.  Including the disposition of the two male respondents, the petitioner’s prayer is allowed.”  (T, p. 138)

The court’s order to cease reunification must be reviewed upon a standard of abuse of discretion.  In re Shue, 311 N.C. 586, 319 S.E.2d 567 (1984)  In reviewing a court’s order to cease reunification this Court must determine “whether the findings of the trial court are supported by competent evidence and whether these findings support the court’s conclusions.”  In re Eckard, 144 N.C.App. 187, 547 S.E.2d 835 (2001)

The trial court made a finding that “Respondent father has failed to make any progress toward changing the conditions which led to the juvenile’s removal; and that the Respondent father has willfully left the juvenile in foster care by failing to make reasonable progress in reunification efforts.”  (R, pp. 203-204)  The trial court also found that “under the circumstances, the Respondent mother and father have had ample time to show reasonable progress or completion of the previously ordered reunification services.”  (R, p. 204)  While both the adjudicatory and dispositional orders were entered on the same day, the hearings were held fourteen days apart.  The trial court found that the father had failed to complete or show reasonable progress in previously ordered reunification services.  (R, p. 204)  Respondent-father D.D. never had an opportunity to reunite with N.M.Y. as Petitioner never entered into a case plan with him, and the trial court failed to hold the hearing on adjudication within the statutorily prescribed time or enter a disposition aimed at rectifying the conditions that led to N.M.Y. coming into foster care.  There never was a reunification plan for which Respondent-father D.D. could have made progress despite Respondent-father D.D. regularly visiting with N.M.Y. and attending and participating in permanency (T, p. 73)

The trial court found as fact that “the juvenile[s] is [are] currently residing in a pre-adoptive placement with another sibling, who was previously adopted by the same foster parent...the juvenile has been in the same placement with his other siblings in excess of twelve months and that said placement has been identified by the Department as a pre-adoptive placement...  (R, p. 205)  In making such a finding, the trial court mostly recites the opinion of Petitioner’s social worker and testimony given by the foster mother. These findings do not reflect the weighing of testimony given as required by North Carolina case law.  See Moore v. Moore, 160 N.C. App. 569, 571-572, 587 S.E.2d 74,75 (2003) TA \l "Moore v. Moore, 160 N.C. App. 569, 571-572, 587 S.E.2d 74,75 (2003)" \s "Moore v. Moore, 160 N.C. App. 569, 571-572, 587 S.E.2d 74,75 (2003)" \c 1 ; Williamson v. Williamson, 140 N.C. App. 362, 364, 536 S.E.2d 337, 339

The determination of a child’s best interests is a conclusion of law because it requires the exercise of judgment. In re Helms, 127 N.C. App. 505, 491 S.E.2d 672 (1997). TA \l "In re Helms, 127 N.C. App. 505, 491 S.E.2d 672 (1997)." \s "In re Helms, 127 N.C. App. 505, 491 S.E.2d 672 (1997)." \c 1   The entire purpose of a permanency plan is to locate a “safe, permanent home for the juvenile within a reasonable period of time.” N.C. Gen. Stat. § 7B-907 TA \l "N.C. Gen. Stat. § 7B-907" \s "N.C. Gen. Stat. § 7B-907" \c 2 (a) TA \l "N.C. Gen. Stat. § 7B-907 (a)." \s "N.C. Gen. Stat. § 7B-907 (a)." \c 2   Nothing about this case has been reasonable, neither the time frames nor the lack of reasonable efforts.  One of the essential aims of permanency planning is to reunite the parent and the child. In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001) TA \l "In re Eckerd, 144 N.C. App. 187, 547 S.E.2d 835 (2001)" \s "In re Eckerd, 144 N.C. App. 187, 547 S.E.2d 835 (2001)" \c 1 ; In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984) TA \l "In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984)" \s "In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984)" \c 1 ).  

The Adoption and Safe Families Act, 42 U.S.C. §620, et. seq TA \l "42 U.S.C. §620, et. seq" \s "42 U.S.C. §620, et. seq" \c 2 . (“AFSA”) requires that reasonable efforts be made to reunify families.  North Carolina’s juvenile code also requires courts “to provide standards . . . for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juvenile from their parents.  N.C. Gen. Stat. §7B-100(4)  No efforts were ever made or even required.

 TA \l "N.C. Gen. Stat. §7B-100 (4)." \s "N.C. Gen. Stat. §7B-100 (4)." \c 2 The trial court shall make findings of fact based on clear, cogent, and convincing evidence, and fashion conclusions of law which are supported by the findings. N.C. Gen. Stat. § 7B-907 TA \s "N.C. Gen. Stat. § 7B-907" (c)  Shall is a mandate and the court’s failure to comply with a mandate is reversible error.  In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984). TA \l "In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984)." \s "In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984)." \c 1  

“When a trial court is required to make findings of fact, it must make the findings of fact specially.”  In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003) TA \l "In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003)" \s "In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003)" \c 1 .  A trial court's findings must consist of more than a recitation of allegations.  A trial court must find ultimate facts necessary to support the conclusions of law through a logical process of reasoning from the evidentiary facts presented to the trial court.  In re Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002) TA \l "In re Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002)" \s "In re Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002)" \c 1  (quotation omitted).

The evidence does not show that Petitioner made reasonable efforts to reunify Respondent-father D.D. with N.M.Y.
The evidence shows that Respondent-father D.D. made calls to the social worker to advise when he would miss a visit.  The evidence shows that Respondent-father attended and participated in permanency planning meetings.  (T, p. 73)  The evidence does not show that Petitioner did anything in an effort to reunify Respondent-father D.D. with N.M.Y.  The trial court abused its discretion in determining that reunification efforts were futile.  There was insufficient evidence for the trial court to make findings to support the conclusion that reunification efforts were futile and the order that termination of parental rights proceedings be initiated.  Based on the lack of reasonable efforts and the proper findings to support its conclusions, the dispositional, review and permanency planning orders should be set aside. 

CONCLUSION

Respondent-father D.D. respectfully requests that this Court (1) reverse and vacate the trial court’s adjudication of dependency, (2) remand to the trial court for a new hearing, or (3) remand to the trial court for the appropriate findings of fact and conclusions of law.  

Respectfully submitted this the 22nd day of January 2007.
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