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BRIEF FOR RESPONDENT-APPELLANT Roderick L.
QUESTIONS PRESENTED FOR REVIEW
1.  Did the trial court commit prejudicial error when it failed to hold the adjudication hearing within sixty days of the filing of the juvenile petition as required by statute?

2.  Did the trial court abuse its discretion by continuing the adjudication hearing fifteen times?

3.  Did the trial court commit prejudicial error when it signed the order of adjudication seven months after the adjudication hearing in violation of the statutory mandate?

4.  Did the trial court commit prejudicial error when it failed to hold a hearing on the reason for the delay in the entry of the adjudication order in violation of the statute?

5.  Did the trial court commit prejudicial error in its February 22, 2006 Adjudication Order when it found findings of fact number 5, 6, 7, 8, 9, and 10 when the evidence and other findings were insufficient to support these findings?

6.  Did the trial court commit prejudicial error by finding conclusions of law number 3 and 4 in its February 22, 2006 adjudication order when the evidence and findings of fact were insufficient to support the conclusions?

7.  Did the trial court commit prejudicial error when it found finding of fact number one in its March 6, 2006 order of disposition when the evidence and other findings of fact were insufficient support the finding?

8.  Did the trial court commit prejudicial error by finding findings of fact number 9, 10, 14, 18, 21, 23, 24, and 25 in the March 6, 2006 Juvenile Order when the evidence and other findings of fact were insufficient to support the disputed findings?

9.  Did the trial court commit prejudicial error by finding conclusions of law 1, 2,  and 3 in the March 6, 2006 Juvenile Order when the evidence and findings of fact were insufficient to support the conclusions?

10.  Did the trial court commit prejudicial error by ordering that reunification efforts with the parents be ceased in the March 6, 2006 Order?

11.  Did the trial court commit prejudicial error by ordering that termination of parental rights proceedings be started against the parents in the March 6, 2006 Order?


JURISDICTION
Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction is granted from N.C.G.S. 7B-1001 and 7A-27. The order of adjudication was entered on September 19, 2006. (R. p. 191-194) Written notice of appeal to the North Carolina Court of Appeals was given on September 28, 2006 by Roderick L. (R. p. 219-220). The order of disposition was entered on April 28, 2006. (R. p. 195-198) Written notice of appeal to the North Carolina Court of Appeals as to disposition was given on April 28, 2006 and again on September 28, 2006 (R. 213-214, 219-220).

 PROCEDURAL HISTORY OF CASE
A petition alleging R.L.
 to be neglected and dependent was filed by the Vance County Department of Social Services
 on August 23, 2004 in Vance County District Court (R. p. 52-57). On March 9, 2005 R. L. was adjudicated to be a neglected child as to his mother only. (R. p. 106-107)

Roderick L. was not served with the petition until March 23, 2005. (R. p. 110-111). The adjudication hearing was postponed fifteen times. At the fifteenth court setting on February 22, 2006, R. L. was adjudicated to be a dependent child as to his father. (R. p. 191-194).

 A disposition hearing was held on March 6, 2006. The Honorable Daniel Finch ceased reunification efforts between the minor child and his parents. The order of disposition was entered on April 28, 2006.  (R. p. 195-198).

The order of disposition was appealed to the North Carolina Court of Appeals by the father in writing on April 28, 2006. (R. p. 213-214). Peter Wood was appointed as his appellate counsel on May 10, 2006. (R. p. 230).

The time to serve the proposed record on appeal was extended several times, because the order of adjudication had not yet been entered. (R. p. 239-241)

The order of adjudication was entered on September 19, 2006. (R. p. 191) Roderick L. gave written notice of appeal to the North Carolina Court of Appeals of the adjudication order and the order of disposition on September 28, 2006. (R. p. 219-220).

The final record on appeal was settled on December 15, 2006 (R. p. 244). 

          STATEMENT OF THE FACTS


It has taken over two years from the filing of the juvenile petition to the entry of the adjudication order as to the father. 

The petition was filed on August 20, 2004, but Roderick L. was not served until March 23, 2005. (R. p. 110-111) Then it took almost a year for the adjudication hearing to be held. It was postponed fifteen times. Following is a summary of the continuance history:

1.  4/20/05. Continued to 5/18/05, because of crowded docket; (R. p. 116, A. p. i

2.  5/18/05. Continued to 7/6/05, because Roderick L. had a work conflict; (R. p. 121, A. p. ii) 

3.  7/6/05. Continued to 8/3/05, because of crowded docket; (R. p. 122, A. p. iii)

4.  8/3/05. Continued to 8/17/05, because of crowded docket; (R. p. 128, A. p. iv)

5.  8/17/05. Continued to 9/7/05, because mother’s attorney not present; (R. p. 134, A. p. v)

6.  9/7/05. Continued to 9/21/05 due to two attorneys being absent; (R. p. 138, A. p. vi)

7.  9/21/05. Continued to 10/5/05, because of crowded docket; (R. p. 140, A. p. vii)

8.  10/5/05. Continued to 11/9/05, because the parents were absent; (R. p. 142, A. p. viii)

9.  11/9/05. Continued to 11/23/05, because mother’s attorney absent; (R. p. 159, A. p. ix) 

10.  11/23/05. Continued to 12/7/05, because the other father was present; R. p. 154, A. p. x)

11.  12/7/05. Continued to 12/21/05 due to crowded docket; (R. p. 168, A. p. xi)

12.  12/21/05. Continued to 1/18/06, because the mother was absent; R. p. 172-173, A. p. xii-xiii)

13.  1/18/06. Continued to 2/8/06 due to crowded docket; R. p. 177, A. p. xiv)

14.  2/8/06. Continued to 2/22/06 due to crowded docket; (R. p. 181, A. p. xv) and

15.  2/22/06. Continued to 3/6/06 due to crowded docket. (R. p. 186, A. p. xvi).

Two of the fifteen continuances were for the benefit of Roderick L.. Thirteen of the continuances were not at his request.

When the hearing was finally held it was shown that Roderick L. is the father of R. L., who was born in 2001. (T. p. 63) Roderick L. was not included as a party to the action until a paternity test showed conclusively R.L. was his son.

Kimberly Boyd is the mother of R. L.. The child was removed from the custody of his mother on August 19, 2004. He was placed back with her in February 4, 2003. Ms. Boyd was asked to not have her mother reside there, because her mother was both promiscuous with men and had a bad alcohol problem. Ms. Boyd still allowed her mother to stay there and R. L. was removed again on August 20, 2004. (T. p. 64, 67).

DSS had many other concerns, including the children being unattended at night, not enough food in the house, poor housekeeping, the utilities not being paid and the power being shot off. (T. p. 65) 

Roderick L. was not living with the mother. (T. p. 24). In fact, he did not find out what had happened until long after the children had been removed. (T. p. 25)


Roderick L. was willing to help support his son, but was not given the opportunity. R. L.’s father had the means and ability to support his son. He worked the past two years as an independent contractor, doing home improvement projects. The work was steady, but seasonal (T. p. 22, 23)


Roderick L. has had his own trailer for five years and was prepared at the time of the adjudication hearing to have his son live with him. R. L. would have had his own room. (T. p. 25, 26, 29)


Roderick L. was willing to either assume custody of his son or to help out if the mother was given custody. He would have assisted in many ways, including financially. (T. p. 30).


Roderick L. testified to this at the hearing. The trial court found R. L., nevertheless, to be a dependent child. (T. p. 40).


The disposition hearing took place over two days, February 22, 2006, and March 6, 2006.  Reunification efforts between father and son were ceased. (R. p. 198)


Then everything stalled once more. Adding to the initial delays was a post disposition delay. The order of adjudication was not prepared and entered until September 19, 2006, seven months after the adjudication hearing. (R. p. 193). 

Roderick L. entered timely written notice of appeal to the delinquent order on September 28, 2006 after appellate counsel had tried for several months to get a copy of the adjudication order. (R. p. 219,238).

Further facts will be developed as necessary in the Argument portion of the brief. 

ARGUMENT
I.  The trial court committed prejudicial error when it failed to hold the adjudication hearing within sixty days of the filing of the juvenile petition as mandated by statute.

II.  The trial court abused its discretion by continuing the adjudication hearing fifteen times.

III.  The trial court committed prejudicial error when it signed the order of adjudication seven months after the adjudication hearing in violation of a statutory mandate.

IV.  The trial court committed prejudicial error when it failed to hold a hearing to investigate the reason for the delay in entry of the adjudication order as mandated by statute.

(Assignment of Error Number 1, 2, 3, and 4, R. p. 257)

Standard of Review

The standard of review for the violation of a statutory mandate is denovo. State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985). The standard of review for the court’s ruling on a continuance motion is abuse of discretion and is reviewable de novo. Austin v. Austin, 12 N.C.App. 286,297, 183 S.E.2d 420,428 (1971)


It took twenty five months from the date of the petition alleging R.L. to be neglected and dependent until the order of adjudication finding R. L. was dependent as to Roderick L. was signed. It took from August 20, 2004 until March 23, 2005 for Roderick L. to be served with the petition. The reason for that delay is not clear. The subsequent delays, even when explained, are not justified.


Now the delay before the adjudication and the delay after adjudication shall be examined separately, but will be tied together to show a consistent pattern. Following the examination of the two distinct, yet related delays, will be a discussion of the prejudice caused appellant.

 The delay until the adjudication hearing
The adjudication hearing was postponed fifteen times, only twice at Roderick L.’s request. The other continuances were outside his control. The continuance history follows:

1.  4/20/05. Continued to 5/18/05, because of crowded docket; (R. p. 116, A. p. i

2.  5/18/05. Continued to 7/6/05, because Roderick L. had a work conflict; (R. p. 121, A. p. ii) 

3.  7/6/05. Continued to 8/3/05, because of crowded docket; (R. p. 122, A. p. iii)

4.  8/3/05. Continued to 8/17/05, because of crowded docket; (R. p. 128, A. p. iv)

5.  8/17/05. Continued to 9/7/05, because mother’s attorney not present; (R. p. 134, A. p. v)

6.  9/7/05. Continued to 9/21/05 due to two attorneys being absent; (R. p. 138, A. p. vi)

7.  9/21/05. Continued to 10/5/05, because of crowded docket; (R. p. 140, A. p. vii)

8.  10/5/05. Continued to 11/9/05, because the parents were absent; (R. p. 142, A. p. viii)

9.  11/9/05. Continued to 11/23/05, because mother’s attorney absent; (R. p. 159, A. p. ix) 

10.  11/23/05. Continued to 12/7/05, because the other father was present; R. p. 154, A. p. x)

11.  12/7/05. Continued to 12/21/05 due to crowded docket; (R. p. 168, A. p. xi)

12.  12/21/05. Continued to 1/18/06, because the mother was absent; R. p. 172-173, A. p. xii-xiii)

13.  1/18/06. Continued to 2/8/06 due to crowded docket; R. p. 177, A. p. xiv)

14.  2/8/06. Continued to 2/22/06 due to crowded docket; (R. p. 181, A. p. xv) and

15.  2/22/06. Continued to 3/6/06 due to crowded docket. (R. p. 186, A. p. xvi).

Eight of the continuances were due to the docket being crowded. Four continuances were due to the mother or her attorney being absent. The mother had already had her adjudication hearing.


Roderick L. was not present at that hearing. He was not extended the same courtesy as the mother who was granted a continuance of his adjudication hearing when she could not be present.


The only acceptable reasons for continuing an adjudication hearing are narrowly defined by statute:

The court may, for good cause, continue the hearing for as long as is reasonably required to receive additional evidence, reports, or assessments that the court has requested, or other information needed in the best interests of the juvenile and to allow for a reasonable time for the parties to conduct expeditious discovery. Otherwise, continuances shall be granted only in extraordinary circumstances when necessary for the proper administration of justice or in the best interests of the juvenile. N.C.G.S. 7B-803

Continuing the case multiple times due to a systemic problem with scheduling too many cases is not contemplated by the statute.


The trial court abused its discretion by continuing the case too many times. The trial court must specifically consider each request for a continuance and determine if the statutory reasons for a continuance are present. In re: Mitchell, 148 N.C.App. 483, 559 S.E.2d 237 (2002), reversed on other grounds, 356 N.C. 288, 570 S.E.2d 212 (2002).


The trial court’s decision to continue the case was also restricted by the statutory mandate to hold the adjudication hearing within sixty days of the filing of the petition. N.C.G.S. 7B-801(c ). There is no case law interpreting this statute. However, N.C.G.S. 7B—1109(a), requiring a termination of parental rights hearing be held within ninety days of the petition’s filing, is similar. It is reversible error for a termination hearing not be held timely if the complaining party can show prejudice. In re: S.W., _____N.C.App.________, 625 S.E.2d 584,596 (2006).

Delay from Adjudication Until Entry of the Order
 
The adjudication hearing was held on February 22, 2006. The order of adjudication was signed and entered on September 19, 2006. (R. p. 191-194)


The order of adjudicator must be entered within thirty days of the hearing. If the order is not timely entered, the trial court must conduct a hearing “to determine and explain the reason for the delay and to obtain any needed clarification as to the contents of the order.” N.C.G.,S. 7B-807.


Not only did the trial court not enter the order in time, the trial court also failed to hold a hearing to investigate the reasons for the delay.


The purpose of the statutory deadlines for filing the order “was to provide parties with a speedy resolution of cases where juvenile custody is at issue.” In re: E.N.S., 164 N.C.App. 146,153, 595 S.E.2d 167,172 (2004) (2004) It is reversible error for the order of adjudication to not be entered in time if the complaining party can show prejudice. In re: D.M.M., _____N.C.App._____, 633 S.E.2d 715 (2006)


No reason for the delay in the entry of the order is apparent from the record. However, the record does show that the late entry of orders in R.L.’s case was a routine problem:

	Date of Hearing
	Date Order Signed
	Length of Delay

	9/17/03
	3/31/04
	196 days (R. p. 29, A. p. xvii)


	10/22/03
	4/5/04
	165 days (R. p. 34, A. p. xviii)

	12/17/03
	2/11/04
	56 days (R. p. 41, A. p. xix) )

	9/8/04
	11/12/04
	65 days (R. p. 91, A. p. xx)

	9/22/04
	11/29/04
	68 days (R. p. 95, A. p. xxi)

	10/6/04
	12/22/04
	77 days (R. p. 98, A. p. xxii)

	3/9/05
	6/2/05
	85 days (R. p. 106-107, A. p. xxiii-xxiv)

	3/23/05
	5/17/05
	55 days (R. p. 112-113, A. p. xv-xvi)

	10/5/05
	12/7/05
	63 days (R. p. 142, A. p. xvii)

	2/22/06
	4/28/06
	65 days (R. p. 186, A. p. xviii)


These are only the most extreme matters where it took over a month for the order to be signed.


Finally, steps were taken by Roderick L.’s appellate counsel to enter the order. Appellate counsel contacted Roderick L. L’s trial counsel and the clerk of court’s office and discovered that the adjudication order had not been entered. On July 31, 2006 appellate counsel wrote a letter to Carolyn Yancey, counsel for DSS, and asked her to prepare the order as soon as possible. (R. p. 234) Even after this polite prodding the order was still not prepared for another seven weeks. The time to prepare the proposed record on appeal had to be extended twice, because the order had not yet been prepared. (R. p. 240-243)

Prejudice


The statutory mandates were violated. It took eighteen months from service of the petition until the adjudication order was signed. Appellant was prejudiced. 

Showing prejudice can be difficult. However, the need to show specific prejudice decreases as the length of the delay increases. The Court of Appeals in considering the delay in the entry of an order in a termination case held:

the need to show prejudice diminishes as the delay between the termination hearing and the date of entry of the order terminating parental rights increases. At more than ten times the permissible time for entry of the order, the need to show prejudice here is necessarily diminished exponentially……. In this case, this is sufficient to show prejudice to warrant reversal based upon the extraordinary delay of entry of the order terminating parental rights. (In re: T. W., 173 N.C.App. 153,161 617 S.E.2d 702,706 (2005)
The delay in the present case was over nine months, with prejudiced presumed.

In re: D.M.M. is directly on point. Although it dealt with a termination of parental rights case its logic still applies:

These precedents clearly require reversal where the hearing on the petition to terminate is held egregiously late or a late entry of an order occurs and the respondent alleges prejudice. Undisputed facts show the trial court head DSS’s petition for termination on January 24, 2005, more than one year after the petition was filed, and failed to enter the order until August 19, 2005, nearly seven months later. This combined nineteen months delay in holding the hearing and entering the order where the statute allows a total maximum of 120 days is an egregious violation of the statute and is prejudicial to respondent, her children, and all parties involved.  In re: D.M.M. 

The case at bar deals with the exact same timeframe.
. 


A seven month delay in the entry of a termination of parental rights order has been held to be prejudicial:

Respondent argues the delay prejudiced all members of the family involved, as well as the foster and adoptive parents. By failing to reduce its order to writing within the statutorily prescribed time period, the parents and child have lost time together, the foster parents are in a state of flux and the adoptive parents are not able to complete their family plan. The delay of over six months to enter the adjudication and disposition order…prejudiced all parties, not just respondent-mother. (Citation omitted) In re: D.S., ____N.C.App._____, 628 S.E.2d 31,33 (2006)

Everyone was similarly prejudiced in the instant case.


Everybody was denied permanence. The appeal was put on hold. The time to file the proposed record on appeal was extended twice due to the delay. Even after prodding by appellate counsel, petitioner still took two months to prepare the order.


The delay was so excessive that it was prejudicial per se.
The delay was inexcusable. All parties were prejudiced.


The trial court might have done well to heed the advice of Benjamin Franklin: “Do not squander time for that is the stuff life is make of”. Alas time was squandered.

V.  The trial court committed prejudicial error when it found findings of fact number 3 through ten in the order of adjudicator when the evidence and other findings of fact were insufficient to support the findings by clear, cogent, and convincing evidence.

VI.  The Trial court committed prejudicial error when it found conclusions of law number three and four inn the order of adjudication when the evidence and findings of fact did not support the conclusion by clear, cogent, and convincing evidence.

(Assignment of Error Number 5 and 6, R. p. 257-258)

Standard of Review
In reviewing the findings in an adjudication order the appellate court must determine if the findings of fact are supported by clear, cogent and convincing evidence and whether the conclusions of law are supported by the findings of fact. The findings and conclusions are reviewed de novo. In re: Gleisner, 141 N.C.App. 475, 539 S.E.2d 362 (2000)

The following findings of fact in the order of addiction are disputed:

5.  That since the juvenile’s removal on or about September 8, 2004, the Respondent-father, Roderick L. has not made any reasonable progress toward reunification with the juvenile herein; and that based upon the evidence herein, the Respondent father has known about the juvenile’s custody with the Department has not made significant progress toward correcting those conditions which contributed to the removal.

6.  That since the juvenile’s removal, the Respondent-father has failed to make necessary arrangements for the child’s custody to be placed with him or other suitable persons.

7.  That there is no evidence of the Respondent father’s ability to provide adequate supervision or care for the juvenile; and that the Respondent is without alternative arrangements for the juvenile’s care and supervision.

8.  That based upon Mr. L’s testimony, the Court makes the determination that he has been without adequate housing for the juvenile since the juvenile’s removal; and that the Respondent father lives with his sister and her minor child in a single wide mobile home and pays rent to his sister.

9.  Further, based upon the evidence presented herein, the Court finds that the Respondent’s primary objective in this matter is to have the child returned to the natural mother; that he tendered no plan for supervision, custodial care, child care, educational arrangements, or medical care.

10.  The Respondent father’s employment is sporadic despite the fact that he is able-bodied and capable of earning at least a minimum wage salary. (R. p. 191-192)

Appellant also disputes these conclusions of law:

3.  The juvenile is a Dependent juvenile as defined by G.S. 7B-101(9) in that the juvenile is in need of assistance or placement because the juvenile’s parent is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.

4.  That the allegations in a petition alleging dependency has been proven by clear and convincing evidence. (R. p. 192)

These conclusions and findings all support the general proposition that R. L. was dependent. The evidence and findings of fact did not support the trial court’s findings.


There is a two pronged test before dependency can be found. “The trial court must address both (1) the parent’s ability to provide care or supervision and (2) the availability to the parent of alternative child care arrangements.” In re: P.M., 169 N.C.App. 423,427,610 S.E.2d 403,306 (2005). There was insufficient evidence of the two prongs. In finding dependency, the trial court erred.


Roderick L. had a plan of care. First, it is important to remember that he was unaware of the conditions which led to his son being placed in DSS custody until the following year. He was not served with the juvenile petition until after his son had been adjudicated neglected as to the mother. (R. p. 110-111)


Roderick L. was not present at her adjudication hearing.

Roderick L. did not discover the conditions which led to his son being removed from the mother’s care until long after the children had been removed. (T. p. 25)

There is no evidence to support finding of fact number six. Roderick L. had nothing to do with the initial conditions which led to his child’s removal. Roderick L. was in no position to correct the mistakes made by Kimberly Boyd.


Roderick L. was in a position to help his son, though. He offered to support R.L., but was not given the opportunity. He had the means and ability. He worked the past two years as an independent contractor, doing home improvement projects. The work was steady. There was no evidence to support finding of fact number 10. Roderick L. was gainfully employed. (T. p. 22, 23)


Finding of fact number eight was also not supported. Roderick L. had his own trailer for five years and was prepared at the time of the adjudication hearing to have his son live with him. R. L. would have had his own room. (T. p. 25, 26, 29)


Roderick L. was willing to either assume custody of his son or to help out if the mother was given custody. He would have helped out in many ways, including financially. (T. p. 30).


Finding of fact number 9 was plainly erroneous. Roderick L.’s primary goal was to care for his son as best he could, not to simply place R.L. with Kimberly Boyd.


R.L. was not a dependent child. Roderick L. had a plan in place. The second prong of dependency was not proven at hearing. The trial court erred.

VII.  The trial court committed prejudicial error when it found finding of fact number one in the Disposition Order when the evidence and findings of fact were insufficient to support the finding.

(Assignment of Error number 7, R. p. 258)


In reviewing a disposition order after an abuse, neglect or dependency adjudication the appellate court must determine if the findings of fact were based upon credible evidence presented at the hearing. The evidence is reviewed de novo at the appellate level. In re: Helms, 127 N.C.App. 505,510,511, 400 S.E.2d 71,73 (1991)
Appellant disputes finding of fact number 1 from the order of disposition:

1.  The Court with the consent of the parties present restates and incorporates herein its previous findings of fact as entered during the Adjudication hearing on February 22, 2006 and the same shall be incorporated by reference as if fully set out herein. (R. p. 195)

The evidence was insufficient to support the finding.

The disposition hearing took place on February 8, 2006. The order was signed and entered on March 20, 2006. (R. p. 198). The order of adjudication was not entered until September 19, 2006. (R. p. 193)
The order did not yet exist. The trial court could not have incorporated an order that did not exist. “A trial court may not find as fact that which was not presented as evidence at trial. In re: A.W., 164 N.C.App. 593,597, 596 S.E.2d 294,297 (2004)
There was no evidence to support this finding. The trial court erred. 
VIII.  The trial court committed prejudicial error by finding findings of fact number 9, 10, 14, 18, 21, 23, 24, and 25 in the March 6, 2006 Juvenile Order when the evidence and other findings of fact were insufficient to support the disputed findings.

IX.  The trial court committed prejudicial error by finding conclusions of law 1, 2,  and 3 in the March 6, 2006 Juvenile Order when the evidence and findings of fact were insufficient to support the conclusions.

X.  The trial court committed prejudicial error by ordering that reunification efforts with the parents be ceased in the March 6, 2006 Order. 

XI.  The trial court committed prejudicial error by ordering that termination of parental rights proceedings be started against the parents in the March 6, 2006 Order?

(Assignments of Error # 8, 9, 10, and 11, R. p. 258-259)

Standard of Review


In reviewing a court’s order to cease reunification the appellate court must determine “whether the findings of the trial court are supported by competent evidence and whether these findings support the court’s conclusions.” In re: Eckard, 144 N.C.App. 187, 547 S.E.2d 835 (2001). The court’s order to cease reunification must be reviewed upon a standard of abuse of discretion. In re: Shue, 311 N.C. 586, 319 S.E.2d 567 (1984) In reviewing a disposition order after an abuse, neglect or dependency adjudication the appellate court must determine if the findings of fact were based upon credible evidence presented at the hearing. The evidence is reviewed de novo at the appellate level. In re: Helms, 127 N.C.App. 505,510,511, 400 S.E.2d 71,73 (1991)


DSS did not have clean hands in the instant case. On the one hand, DSS asked that reunification efforts be ceased. On the other hand, DSS was, to some degree, responsible for any sense of futility that overshadowed the case. The case was old and had taken over two years to get to adjudication. Yet, none of this was Roderick L.’s fault.

It is unjust to allow DSS to ask that reunification efforts be ceased when many of the problems in the case are attributable solely to that organization. Cf In re: Young 346 N.C. 244, 252, 485 S.E.2d 612, 617,618 (1992) where the trial court declined to find the ground of abandonment, because petitioners had refused to let the parent see the child.


DSS delayed this case. There is no question about that. Other delays were not DSS’s fault, but they were not the fault of Roderick L. either.


The case was delayed from August 20, 2004 until March 23, 2005, because the father had not been served with the petition.
 Then the adjudication hearing was continued fifteen times and finally heard on February 22, 2006. Finally the order of adjudication was not entered until September 19, 2006. None of these delays, with the exception of two missed court dates, were the fault of appellant.


Yet, appellant’s requests at the adjudication hearing were still denied. He asked to have custody of his son. This was refused. He told the court that he was willing to have his son live with him that date. The court was indifferent. Then the court changed the plan to adoption, ordered that reunification efforts be ceased and ordered that a termination of parental rights petition be filed.


The case had been languishing for two years. DSS was given all the time it wanted to eventually get the case to trial. Appellant, who had not really asked for any additional time, was denied the same courtesy.

Two years from the filing of the petition to entry of the adjudication order was acceptable. Allowing reunification efforts to continue for of fraction of that time was not permissible. The court held the two sides to two different standards. Roderick L. was given no leeway.


The following findings of fact from the Order of Disposition are disputed:

4.  That the Respondent father has failed to make any progress toward changing the conditions which led to the juvenile’s removal; and that the Respondent father has willfully left the juvenile in foster care by failing to make reasonable progress in reunification efforts.

6 That based upon the Respondent father’s testimony, the primary objective of his testimony herein was to secure custody in the Respondent mother rather than assuming his responsibilities for the child.

10 That the Respondent father, Roderick L. has failed to cooperate with the Department regarding case plans for reunification………

14 The juvenile and his sibling have been in the custody of DSS since August, 2003 without the parents showing any reasonable and timely progress towards correcting conditions which led to the juveniles; removal

18 That based upon the testimony of the Respondents, neither have made financial arrangements for the juvenile; made any plans for medical, educational or general care for the juvenile; or have an ability to provide adequate supervision.

21 That it is not possible for the juvenile to be returned home immediately or within the next six months, and it is not in the best interests of the juvenile to return him home because of the Respondents’ inability to adequately provide for his care and supervision needs.

23 That the Court makes the determination that a return to the Respondents at this time would detrimentally affect the juvenile’s stability and need for permanence in a safe environment; and that severing the juvenile’s bond with his siblings would be contrary to his best interest and welfare.

24 That the juvenile is in need of permanency at the earliest age possible, and that the Department has made diligent efforts in achieving a permanent plan of returning custody to the parents and a concurrent plan of adoption if reunification efforts were not successful.

25 That the best plan of care to achieve a safe, permanent home for the juvenile within a reasonable period of time is to clear the juvenile for adoption by initiating termination proceedings. (R. p. 196-198)

Appellant also disputes these conclusions of law.

1 The Department has made reasonable and diligent efforts to achieve a safe, permanent living arrangement for the juvenile under the circumstances.

2 Pursuant to NCGS 7B-901, it is in the best interest of the juvenile that the Court adopts the recommendation of the Petition to cease reunification efforts as its Disposition Order; and that it is in the best interests of the juvenile to cease reunification efforts with the Respondents herein.

3.  Pursuant to GS 7B-907, it is in the best interests of the juvenile to change the permanent plan of reunification to clearing the juvenile for adoption by initiating termination proceedings within sixty days of the entry for this order; and that clearing the juvenile for adoption is in his best interests. (R. p. 198)

These findings and conclusions were not supported by the evidence or findings of fact.


All of those findings and conclusions may be summed up:

1.  Roderick L. did not make reasonable progress;

2.  Roderick L. did not cooperate with DSS;

3.  It is in the best interest of R.L. that reunification with the parents not be pursued.

These are not accurate and are not supported by the evidence or other findings. 


In every hearing the trial court must consider whether DSS has made reasonable efforts and whether reunification with the parents would be futile. In re: Dula, 143 N.C.App. 16,18 544 S.E.2d 591,593 (2001) A trial court has the authority to decide if reasonable efforts would be futile. N.C.G.S 7B-507(b)(1). It is reversible error to cease reunification efforts without following the provisions of N.C.G.S. 7B-507. In re: Weiler, 158 N.C.App. 473, 581 S.E.2d 134 (2003).

The response of a parent to a case plan is a relevant factor in deciding if reunification efforts should be ceased. In re: Eckard, 144 N.C.App. 187, 190,  547 S.E.2d 835, 838 (2001). A parent must have a reasonable amount of time to comply:

We do not believe that adequate time had elapsed for an assessment of respondent's progress on the case plan. In light of the fact that many facets of the plan, such as the home study and psychological evaluation, had not been completed and were not scheduled for completion by the time of the hearing, we do not see clear, cogent, and convincing evidence one way or the other. In re: Shermer, 156 N.C.App. 281, 576 S.E.2d 403,408 (2003)

Appellant had not had a reasonable opportunity to follow a case plan. 

Roderick L. did not discover the conditions which led to his son being removed from the mother’s care until long after the children had been placed in DSS custody. (T. p. 25)


Roderick L. was willing to help support his son, but was not given the opportunity. He had the means and ability to support his son. He worked the past two years as an independent contractor, doing home improvement projects. The work is steady, but seasonal (T. p. 22, 23)


Roderick L. has had his own trailer for five years and was prepared at the time of the adjudication hearing to have his son live with him. R. L. would have had his own room. (T. p. 25, 26, 29)


Roderick L. was willing to either assume custody of his son or to help out if the mother was given custody. He would have helped out in many ways, including financially. (T. p. 30).


Roderick L. was treated unfairly by the trial court. Kimberly Boyd was working with DSS from August 20, 2004. She was the custodial parent. She caused the problems that led to R.L. being removed. Roderick L. had nothing to do with her mistakes.


Roderick L. was served with the juvenile petition on March 23, 2005, seven months after the mother. Roderick L.’s adjudication hearing did not take place until February 22, 2006.


There was not even a case against Roderick L. until February 22, 2006. Then only two weeks later the plan was changed to adoption.


Roderick L. was treated differently than Kimberly Boyd. This was unfair.


He should have been given more time to try to prepare himself better as a father. He should, at the very least been given the same opportunities as Kimberly Boyd.


The trial court erred. The trial court abused its discretion by ceasing reunification efforts, by changing the plan to adoption and by ordering that a termination of parental rights action be started. The trial court’s decisions were not supported by the evidence.
CONCLUSION


 Based on the trial court’s errors at adjudication, including the court’s failure to sign the adjudication order in time, the trial court’s order should be vacated and the case should be remanded back to the trial level with instructions to dismiss the petition. Based on the trial court’s errors at disposition the case should be remanded back to the trial division with instructions to restart reunification efforts with the parents.
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State Bar No. 19630
� To protect the identity of the minor child, he shall be referenced only by his initials. His father shall be referenced only by his first name and last initial.


� Hereafter “DSS”.


� These orders are attached in the appendix to the brief. The appendix is numbered with lower case roman numerals and shall be referenced A. p. i, A. ii, etc.


� These assignments deal with the same legal argument and evidence and are argued together for the sake of judicial economy.


� These orders are attached in the appendix to the brief. The appendix is numbered with lower case roman numerals and shall be referenced A. p. i, A. ii, etc.


� These orders are attached in the appendix to the brief. The appendix is numbered with lower case roman numerals and shall be referenced A, p. I, A. p. ii, etc..)


� These assignments deal with the same legal authority and evidence and are argued together for the sake of judicial economy.


� These assignments deal with the same legal authority and evidence and are argued together for the sake of judicial economy.


� Appellant incorporates the previous portion of the brief dealing with the delay from the filing of the petition until the entry of the adjudication order here by reference in their entirety.





