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QUESTION PRESENTED
1. DID THE TRIAL COURT ERR AND ABUSE ITS DISCRETION IN DENYING RESPONDENT’S MOTION FOR CONTINUANCE IN THAT NEITHER HE NOR HIS COUNSEL HAD SUFFICIENT TIME TO PREPARE A DEFENSE TO THE PETITION FOR TERMINATION OF PARENTAL RIGHTS?

STATEMENT OF THE CASE

Petitioner Wake County Human Services filed a petition to terminate Respondent Quillon Thorpe’s parental rights as to Q.K.T., Q.M.T., and J.M.T. on 18 June 2003.  Petitioner sought to serve Respondent Thorpe through publication, which ran 7, 14, and 21 July 2003.  Subsequently, Petitioner personally served Respondent in the Wake County jail on 5 August 2003.  Respondent requested and qualified for appointed counsel and J. Lee Carlton was appointed on 6 August 2003.    The Honorable Monica Bousman heard the matter on 27 August 2003.  Judge Bousman denied Respondent’s motion to continue the hearing and entered an order terminating Respondent Thorpe’s rights.  Judge Bousman signed the written order on 18 September 2003 and the same was filed on 19 September 2003.  Respondent Thorpe gave written notice of appeal through his counsel on 29 September 2003.  The Appellate Defender was appointed to represent Respondent and assigned Michael J. Reece to perfect Respondent’s appeal.  The record on appeal was settled by stipulation.  The record was filed on 12 April 2004 and docketed on 12 April 2004.  

GROUNDS FOR APPELLATE REVIEW


The judgment of the trial court is reviewable pursuant to N.C.G.S. 7B-1113.  

STATEMENT OF FACTS


On direct examination, social worker Susan Ingle testified that Bakesha Williams is the mother of the minor children and she has not married any of the children’s fathers.  (T p. 18)  Ms. Williams has named Respondent as the father of the three minor children.  (T p. 19)  Paternity of the children has not been judicially established. (Id.)  When Wake County Human Services became involved, the minor children were living with their maternal great-grandmother in a dirty home, were not attending school regularly, and were not clean.    (T pp. 21-22)  Her first contact with Respondent Thorpe was on 25 June 2002.   (T p. 41)  As the children were getting into a van to leave Human Services, Respondent leaned into the van to talk to his children.  (T p. 42)  Ms. Ingle told him to leave.  (Id.)  At her request, Respondent made an appointment and came in two days later to discuss the children.  (T p. 43)  Respondent repeatedly said, “I want to see my kids.”   (T p. 44)  He offered himself and his girlfriend, Tiffany Lee, as placement options.  (Id.)  Ms. Ingle advised that he would need to establish paternity and submit to drug assessments and random drug screens. (Id.)  His girlfriend provided the “Dacian address” as his current residence.  (T p. 45)  There was much animosity between the mother of the children and the Respondent.  (Id.)  On 17 September 2002, the results of Respondent’s paternity test indicated that he was the father of the three minor children.  (T p. 46)  Respondent has not paid any monies to Wake County for the children.  (T p. 47)  Respondent again contacted Ms. Ingle on 20 September 2002.  (Id.)  He wanted to see his children, but did not see the point in drug screens.  (T p. 48)  Respondent did not attend the October court hearing regarding the children.  (Id.)  On 10 December 2002, Respondent’s girlfriend called Ms. Ingle asking how to drop off Christmas presents for the children, and, in fact, the presents were dropped off two days later.  (Id.)   On 10 February 2003, Tracy Ray, a substance abuse counselor at Wake Human Services, called saying that Respondent was asking to set up a drug assessment. (Id.)  Respondent participated in a drug assessment. (T p. 49)  


On direct examination, Ms. Ray testified that she is a substance abuse counselor with Wake County Human Services. (T p. 51)  She assessed Respondent and issued a report on 17 February 2003.  (Id.)  Based on the referral from Wake County Human Services, she recommended random drug screens.  (T p. 53)  Respondent refused the drug screen, stating that he would submit to a drug screen as soon as he got visitation with his children.  (Id.)  This was Ms. Ray’s only contact with Respondent.  (T p. 54)  


On cross-examination, Ms. Ray testified that Respondent told her that his last use of alcohol was on his birthday, two days prior, and that he might have a drink every other week.  (T p. 56)  His last use of marijuana was four weeks prior to the assessment. (Id.)  He denied use of other drugs. (Id.)  On average, Respondent drank two beers when he drank alcohol or smoked two joints when he used marijuana. (T p. 57)  Respondent’s relationship with the children’s mother was not good because she would not let him see his children.  (T p. 59)  Respondent’s girlfriend does not drink or use drugs.  (Id.)  While on probation, Respondent submitted to weekly drug screens, but Ms. Ray did not try to find out the results of those screens. (T p. 60)  She did not give Respondent a diagnosis because he did not take the drug screen. (T p. 61) 


On continued direct examination, Ms. Ingle testified, over objection, that the children’s mother told her that Respondent’s drug of choice was ecstasy.  (T p. 64)  Initially, Respondent wanted to be a placement for the children, but later suggested that his family could be a placement.  (Id.)  Respondent’s mother tried to contact Ms. Ingle by telephone, but gave up after several rounds of “phone tag.”  (T p. 65)  In March 2003, Ms. Williams, the children’s mother, said that Respondent and his girlfriend “tried to take my baby,” and they got in a fight. (Id.)  Ms. Williams stabbed Respondent’s girlfriend.  (Id.)  


On cross-examination Ms. Ingle testified that Respondent was incarcerated in January 2003 for assaulting his girlfriend and later in 2003 for drug charges. (T p. 67)  


Ms. Ingle testified that Respondent did not have notice of the hearing on 24 May 2002.  (T p. 68)  She did not know if anyone checked Respondent’s criminal record for an address. (T p. 69)  At the 27 June 2002 meeting, she refused to answer Respondent’s questions about how the children came into care, telling him instead that he needed to obtain counsel.  (T p. 70)  On 25 and 27 June 2002, Respondent asserted that he was the children’s father. (T p. 71)  She did not smell alcohol on Respondent at the meeting, but noticed other things about his appearance that “appeared to be drug induced.”  (T p. 72)  She told him about the hearing in October 2002.  (Id.)  Respondent’s visitation hinged on his establishing paternity and submitting to drug screens. (T p. 73)  She has not personally spoken with Respondent since Fall 2002.  (T p. 74)  The plan, as voiced to her by Respondent’s girlfriend, was for the children to be placed with Respondent’s mother. (Id.)  Respondent was not notified of the court dates in May and August 2002.  There was no case plan for Respondent because he did not come to court or establish paternity.  (T p. 78)  She did not know what efforts were made to find Respondent other than asking Ms. Williams.  (T p. 79)  


On re-direct examination, she testified that Respondent’s criminal record concerned her because he had drug charges, assault charges, and trespassing charges.  (T pp. 79-80)  


Respondent Quillon Thorpe testified that he is the father of the three minor children.  He was not notified of the hearing in May 2002.  On 25 June 2002, he tried to see his children as they entered a van at Human Services.  (T p. 84)  He met with the social worker on 27 June 2002 because he wanted to see his kids.  He had not been drinking.  (T p. 85)  He wanted to be a placement for his children.  Ms. Ingle told him that he needed to undergo a paternity test, so he did.  (T p. 86)  He learned that he was the father of the children in September 2002.  (T p. 87)  The social worker still refused to tell him anything about his case, but instead told him to get a lawyer.  (T pp. 87-88)  He did not know about the hearing in October 2002.  (T p. 88)  He tried to call the social worker, but she was frequently “out in the field doing something.”  (Id.)  He wanted to establish a plan to get his kids back.  (T p. 89)  He was willing to take parenting classes, drug classes, get a GED, obtain work, find a stable place to live, and undergo drug testing.  (Id.)  When he met with Ms. Ray, he asked her if she would answer his questions if he underwent a drug screen.  (T p. 90)  She said that she would not.  (Id.)  He is currently incarcerated, but will be released on 31 October 2003.  (T p. 92)  He provided support for his daughter. (Id.)  He gave money to provide for the children. (Id.)  He was involved with his kids until he began dating Tiffany Lee, at which time Ms. Williams starting keeping his kids away from him. (T p. 93)  Ms. Williams once threw a knife at Ms. Lee when she went to pick up Respondent’s cousin.  (Id.)  Respondent was not present.  (T p. 94)  He wants to be a good father to his children.  (T p. 95)  When his daughter turned one, he threw a birthday party for her.  (T p. 96)  He “bought Christmas” for his kids. (Id.)  He has completed a drug class and is getting his GED while in jail.  (T p. 98)  


On cross-examination, Respondent testified that he started dating Ms. Lee in 1999.  (Id.)  He was convicted of assault with a deadly weapon in 1993, when he was still a juvenile. (T p. 99)  He had drug charges as early as 1994.  (Id.)  He was incarcerated again in 1999 for a gun charge and larceny. (T p. 100)  He has a charge for possession pending. (T p. 103) He has lived at 1020 East Jones Street rather than 1002 East Jones Street, as listed in his criminal file. (T p. 104)  He has been incarcerated since 17 June 2003.  (T p. 105) He did not establish paternity or set up a child support order.  (T p. 106)  He was frustrated by Ms. Williams’ thwarting his efforts to see his children.  (Id.)  Respondent denied riding by and yelling things at Ms. Williams.  (Id.)  


On cross-examination, Respondent stated that he visited immediately following his daughter’s birth, but did not know anything about signing a birth certificate or having his name put on one. (T p. 111)  He was not trying to avoid child support.  (Id.)


On examination by the Court, Respondent testified that he went into the Wake County jail on 13 December 2000 and then went to the Department of Corrections, from which he was released on 30 November 2001.  (T pp. 113-114)  The only time the minor children lived with Respondent was when he lived with their mother.  (T p. 115)  In addition to the Christmas presents, he purchased a birthday present for his daughter.  (T p. 116)  He also purchased clothes for the children and gave them to their maternal aunt to deliver them.  (Id.)  He never filed an action for custody or visitation because he did not know how.  (T p. 117) He worked with his father last summer. (Id.)  He did not have work between 30 November 2001 and summer 2002, when he worked for his father for a short while. (T p. 118)  His probation violation charge resulted from not being “in the house at a certain time” and a dirty drug screen in February 2003.  (Id.)  


I.  THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN DENYING RESPONDENT’S MOTION FOR CONTINUANCE IN THAT NEITHER HE NOR HIS COUNSEL HAD SUFFICIENT TIME TO PREPARE A DEFENSE TO THE PETITION FOR TERMINATION OF PARENTAL RIGHTS. 


N.C.G.S. 7B-1109(b), which governs adjudicatory hearings in terminations of parental rights, states:


The court shall inquire whether the juvenile’s parents are present at the hearing and, if so, whether they are represented by counsel. . . In the event that the parents desire counsel but are indigent as defined in N.C.G.S. 7A-450(a) and are unable to obtain counsel to represent them, counsel shall be appointed to represent them  . . .The court shall grant the parents such an extension of time as is reasonable to permit their appointed counsel to prepare their defense to the termination petition or motion. . . 

N.C.G.S. 7B-1109(b) (italics added).


To further clarify this statutory entitlement, the North Carolina judiciary has held that the right to counsel provided by statute in termination of parental rights cases includes the right to effective assistance of counsel.  In the Matter of Bishop 92 N.C. App. 662 at 665, 375 S.E.2d676 at 678 (1989).  

With respect to effective assistance of counsel, the North Carolina Courts have held that: 

A trial court’s ruling on a motion to continue will not be disturbed absent a showing that the trial court abused its discretion, but the denial of a motion to continue presents a reviewable question of law when it involves the right to effective assistance of counsel.  See State v. McFadden, 292 N.C. 609, 611, 234 S.E.2d 742, 744 (1977).  The right to effective assistance of counsel includes, as a matter of law, the right of client and counsel to have adequate time to prepare a defense.  State v. Maher, 305 N.C. 544, 550, 209 S.E. 2d 694, 697-698 (1982).  Unlike claims of ineffective assistance of counsel based on defective performance of counsel, prejudice is presumed in cases where the trial court fails to grant a continuance which is ‘essential to allowing adequate time for trial preparation.’  

Bishop at 665, 375 S.E.2d at 678.  

In State v. Maher, 305 N.C. 544, 209 S.E. 2d 694 (1982), a criminal case quoted by the North Carolina Court of Appeals in its analysis in Bishop, the North Carolina Supreme Court held:     

A defendant’s constitutional right to effective assistance of counsel implicitly guarantees defendant, as a matter of law, the right for him and his attorney to have adequate time to prepare a defense. . . Prejudice is presumed because no one can be certain how trial counsel might have been able to perform if he had had adequate time to prepare for trial.  Thus, failure of the trial court to grant a motion to continue which is essential to allowing adequate time for trial preparation, unless the State can prove the absence of prejudice, operates to deny defendant his right to effective assistance of counsel.

Maher, 305 N.C. 544, 550, 290 S.E.2d 694, 698 (1982).

In Bishop, the Court of Appeals found no merit in the appellant’s contention that she was denied effective assistance of counsel.  Bishop at 666, 375 S.E.2d at 679.  Ms. Bishop contended that she was denied the effective assistance of counsel when the trial court denied her lawyer’s motions to continue or withdraw from the case on the day of her termination hearing.  Id. at 665, 375 S.E.2d at 679.  The Court of Appeals noted that Ms. Bishop received two continuances prior to the actual hearing and conferred with her counsel in the preparation of a response, which was filed well before trial.  Id.  Ms. Bishop was free to confer with her attorney during the five months that he represented her leading up to the actual hearing. Id.  However, counsel’s motion to continue cited numerous attempts to contact Ms. Bishop with no cooperation from her.  Id.  Ms. Bishop’s contentions were rejected because her attorney’s lack of preparation was due to Ms. Bishop’s own actions.  Id.   


Respondent Thorpe’s position, is, therefore quite different from that in Bishop.  Petitioner served Respondent by publication in the News and Observer on 7, 14, and 21 July 2003. (T p. 8)  Respondent was in the Wake County jail at the time that Petitioner’s action commenced.  (T p. 10)  Respondent was personally served in the Wake County jail on 5 August 2003. (R p. 66) He received notice of hearing on 6 August 2003, and received appointed counsel. (R p. 74) Respondent, who was incarcerated, was not able to meet with his attorney until 26 August 2003, the evening before his parental rights were terminated on 27 August 2003. (T p. 11) They met in the jail.  Through counsel, Respondent moved to continue in order to better prepare for his hearing.  (T p. 9-12) Respondent’s attorney stated that he had not had the opportunity to interview Tracy Ray, the substance abuse counselor, nor Tiffany Lee, Respondent’s girlfriend, both of whom were to be witnesses.  He had not had the chance to review the file until the evening prior.  (T p. 12)

Unlike the appellant in Bishop, there is no evidence that Respondent Thorpe failed to cooperate with counsel, nor that Respondent had any opportunity to consult with counsel other than the evening before trial.  In fact, Respondent did not have the opportunity to craft a written response to the petition, and none appears in the file.  Further, unlike Bishop, the date that Respondent’s rights were terminated was the first date for which the matter was noticed for trial.  Respondent received no continuances or additional time whatsoever for preparation for court, in spite of the fact that he was not personally served – as opposed to service by publication – until six days after the initial notice of hearing was filed.  While it is true that Tracy Ray, one of the witnesses Respondent’s counsel sought to contact, testified at trial, the fact remains that Respondent’s attorney did not have the time to interview and prepare for said witness prior to trial.  Based on the holdings of the North Carolina Supreme Court, prejudice is presumed where there has been inadequate time for counsel to prepare with the client, and there is no way of knowing how Respondent Thorpe’s counsel might have performed had he had adequate time.  It can be surmised, however, that counsel might have interviewed Tracy Ray and Tiffany Lee, obtained better documentation of Mr. Thorpe’s financial contributions to his children, and investigated the extent to which the children’s mother obstructed Mr. Thorpe’s efforts to know his children.  Counsel might also have assisted Mr. Thorpe in better presenting his testimony at trial.  Mr. Thorpe did not receive the benefit of any of these actions, and, subsequently, lost the right to contact his children forever.  For these reasons, the trial court’s denial of Respondent’s motion to continue constituted error.     

CONCLUSION


For the foregoing reasons, this court should reverse and remand the termination of parental rights order entered by the trial court on 27 August 2003.

Respectfully submitted this the ___ day of May, 2004.
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DEFENDANT-APPELLANT DOES NOT INCLUDE APPENDIX

Pursuant to Rule 28(d)(2)(iii) of the North Carolina Rules of Appellate Procedure, Defendant-Appellant does not herein include or attach an Appendix to his Brief, and respectfully states to the Court that the Defendant-Appellant has fully summarized, pursuant to Rule 28(b)(4) and (5), the evidence necessary to understand the questions presented in Defendant-Appellant’s Brief.
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