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I.
Should the trial court be reversed because it erred when it terminated the parental rights of the Respondent-mother, and it had failed to appoint a Guardian ad Litem on her behalf? 

I.
Should the trial court be reversed because it erred when it terminated the parental rights of the Respondent-mother, and it failed to bifurcate the hearing?

III.
Should the trial court be reversed because it erred when it terminated the parental rights of the Respondent-mother pursuant to § 7B-1111(a)(1), because she did not neglect the children within the meaning of the statute, and the department failed to make reasonable efforts at reunification?

IV.
Should the trial court be reversed because it erred when it terminated the parental rights of the Respondent-mother pursuant to § 7B-1111(a)(2) because she made reasonable progress under the circumstances in correcting the conditions which led to removal, her behavior was not willful, and the department failed to make reasonable efforts at reunification?

V.
Should the trial court be reversed because it erred in terminating the parental rights of the respondent-mother pursuant to § 7B-1111(a)(3) because she did not willfully fail to pay a reasonable portion of the cost of their care, and when she was not physically or financially able to do so?

VI.
Should the trial court be reversed because it erred in terminating the parental rights of the respondent-mother, because the department failed to carry its burden of proof, and because the trial court improperly shifted the burden of proof to the respondent-mother?

VII.
Should the trial court’s decision be reversed because it failed to hold timely hearings, and failed to timely enter an order?
STATEMENT OF THE CASE
This case was initiated with a Petition alleging neglect and dependency, filed on 13 November 2001.  Pursuant to a mediated agreement, the children were adjudicated to be dependent, but not neglected.  Various review hearings were subsequently held.

On 6 December 2002, the Department filed a Motion in the Cause to Terminate Parental Rights.  A Reply was filed on behalf of the Respondent-mother.  No hearing was held pursuant to N.C.G.S. § 7B-1108.

The hearing on termination was held on 2 June 2003, approximately six (6) months after the Motion to Terminate was filed.  It was continued to 2 September 2003.  Both sessions of Juvenile Court were held before the Hon. Louis Trosch,  District Court Judge presiding.  Judge Trosch entered an Order terminating the parental rights of Respondent-mother on 21 October 2003, nunc pro tunc, 2 September 2003.  Respondent-Mother, Chiquetta C., filed timely notice of appeal on 24 October 2003.  

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to North Carolina General Statute §7B- 1113 which provides for appeal subsequent to the termination of parental rights.  The order entered by Judge Trosch, terminating Respondent-mother’s parental rights to her two children is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
This case began when the Mecklenburg Department of Social Services [hereinafter "DSS", "the Department", or "Petitioner"] filed a Petition alleging neglect and dependency on 13 November 2001 (R.p. 3-5).  The Respondent-mother Ms. C., was a minor at that time (R.p. 3).  Pursuant to a mediated agreement, the children were adjudicated to be dependent, but not neglected (R.p. 26-29).

 Ms. C. began to work on her case plan. She was told she had only one year in which to, inter alia:  cure her substance abuse problem and maintain sobriety, obtain & maintain stable employment, address issues of domestic violence, obtain & maintain  "safe and appropriate housing," visit consistently and appropriately, attend parenting classes, and complete a parenting capacity evaluation (R.p. 23-24; T. Vol. 1, p.16, line 22, through p.19, line 7.) 

But she was also told that she could not do anything else on her case plan until her substance abuse treatment was completed. (T. Vol. 1, p.5, lines 21 – 25; T. Vol. 1, p.18, line 20, through p.19, line 7; T. Vol. 1, p.97, line 10, through p.98 line 5).


Ms. C. attended visits consistently, except when she was in treatment for substance abuse, and during a brief period of incarceration (T. Vol. 1, p.34, lines 5-6).  The interactions between her and her children were considered appropriate (T. Vol. 1, p.38, lines 14-16).  The social worker felt that she was cooperative with DSS, but that, "[s]he was just unable to complete the case plan goals." (T. Vol. 1, p.49, 

lines 9-18).

On 6 December 2002, the Department filed a Motion in the Cause to Terminate Parental Rights.  Three grounds were asserted: (1) that the mother had neglected the children because she had failed to "make sufficient progress on her court-ordered case plan. . . "; (2) that she willfully left the children in foster care without making reasonable progress correcting conditions which led to removal; and (3) that she willfully failed to support the children during the six-month period prior to the filing of the Petition (R.p.63).

A Reply was filed on behalf of the Respondent-mother denying material allegations (R.p. 66-68).  However, no hearing was held pursuant to N.C.G.S. § 7B-1108.

Two hearings were held:  The first took place on 2 June 2003, and the second was on 2 September 2003 (R.p. 78).  The evidence tended to show that the Respondent-mother had completed the residential portion of her substance abuse treatment program (R.p. 77) and other aspects of her treatment (R.p. 76), and that she had completed other elements of her plan, such as parenting classes (R.p. 75).  She had applied for employment, although she had not secured permanent employment at the time of the hearing (R.p. 74).  She had signed a lease in her own name (R.p. 71-73).

Nevertheless, the judge found her progress to be insufficient, and on 2 

September 2003, rendered an order in open court terminating her parental rights.  The written order was not entered until 21 October 2003 (R.p. 78, 91).

ARGUMENT
I.
THE TRIAL COURT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER BECAUSE IT FAILED TO APPOINT A  GUARDIAN FOR HER, AND SHE WAS ENTITLED TO SUCH AN APPOINTMENT AS A MATTER OF LAW.


ASSIGNMENT OF ERROR NO. 1, 19, 22; R.p. 110-113.

North Carolina General Statute  § 7B-602(b)(1) states in pertinent part that a guardian ad litem shall be appointed to represent a parent in cases, “[w]here it has been alleged  that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101 in that the parent is incapable as a result of substance abuse . . of providing proper care and supervision of the juvenile . . .” Id. (emphasis added).

Recently, this Honorable Court reversed and remanded a case which was very similar in facts and circumstances to the case at Bar.  In In re: T.B.K., __ N.C. App. __, __ SE 2d. __, (COA03-1286, filed: 7 September 2004), this Court held that the Respondent-mother was entitled to a Guardian ad Litem, and the trial court's failure to appoint one constituted reversible error.  The Respondent-mother in T.B.K. suffered from a substance abuse addiction, and as a result, was unable to care for her child.

In both cases - - T.B.K. and the one at Bar - -

[w]hile the motion [to terminate] does not specifically cite the statute, the language of the motion tracks N.C. Gen. Stat. § 7B-1111(6), which spells out when a parent shall be found to be 

“incapable of providing for the proper care and supervision of the juvenile.” 

T.B.K., slip opinion at 4 citing N.C.G.S. § 7B-1111(6)(2003).


In the case sub judice, as in T.B.K., the trial court made many findings of fact to support its contention that the children could not be returned to the mother, even though the Petitioner failed to cite dependency specifically as a ground for termination in its motion.  Indeed, virtually the entire case against Ms. C. [Respondent-mother herein] was built upon her alleged difficulties overcoming her addition to marijuana, resulting in her alleged inability to care for her children, combined with her lack of an alternative/kinship care arrangement for her children. Of the 146 "findings" made by the trial court, 75 - - more than half - - dealt with those issues (R.p. 78-91).  

For example, "finding" no. 15 states that, "[t]he first goal of the case plan was for the mother to address her substance abuse issues" (R.p. 79).  No. 28 states that, "Ms. C[] went through her history of failed attempts to complete drug treatment." (R.p. 80).  No. 41 states that, [t]he mother also explained that part of her delay in seeking substance abuse treatment was due to hepatitis. . . . " (R.p. 81).  No. 155 states that, [a]nother goal of the case plan was for relative placement to be identified. . . ." (R.p. 85).  No. 55 states that, "Ms. Jenkins explained why the homes of Leslie Hall and Virginia C[] were turned down for relative placement of the children."

All of these findings, on addition to many others, support the obvious conclusion that the three elements necessary for appointment of a Guardian for the respondent-mother were present:  (1) the children were dependent, because (2) Ms. C. was unable to care for the children herself, and she was unable to provide that care because of her alleged addiction to marijuana; and (3) she lacked an alternative care plan.  Even when the trial court has not specifically found dependency, but the Petitioner has alleged those conditions, and evidence has been presented to support a conclusion of dependency, this Honorable Court has asserted that failure to appoint a Guardian is reversible error.  In re J.D., ___ N.C. App. ___, ___ S.E.2d ___ (4 May 2004)(COA03-71-2).

While neglect was the ground []DSS pursued during the termination hearing and ultimately found by the trial court as the basis for terminating respondent's parental rights, there was nevertheless some evidence that tended to show that respondent's mental health issues and the child's neglect were so intertwined at times as to make separation of the two virtually, if not, impossible.

Id.


Dependency was one of the grounds for bringing the children into the Department's custody in the first place.  When the Petitioner first took Ms. C's children into its custody, it asserted, in its removal Petition, that the children were both neglected and dependent (R.p. 3-4).  In addition to allegations of substance abuse, the Petitioner also asserted that it had "concerns about the mother's mental health stability. . . ."  (R.p. 4).  Petitioner having made those allegations, the trial court needed to appoint a Guardian for the mother.


After a mediated agreement, the trial court found that the children were not neglected, but were only dependent (R.p. 27).  Thus, even though, in its "Motion in the Cause to Terminate Parental Rights," Petitioner failed to cite N.C.G.S. § 7B-1111(6)(2003), it is clear that, "the language of the motion tracks N.C. Gen. Stat. § 7B-1111(6)." T.B.K. (see Appendix).


Further, the Respondent-mother did not lose her right to a Guardian because she did not request that one be appointed nor is she required to prove specific prejudice due to the mandatory language of the statute.  In re J.D., Id., citing 

In re Estes, 157 N.C. App. 513, 579 S.E.2d 496(2003); Richard v. Michna, 110 N.C. App. 817, 431 S.E.2d 485(1993).

Ms. C. was entitled to the appointment of a Guardian.  The trial court failed to do so, and this case, therefore, must be remanded for a new hearing.

II.
THE TRIAL COURT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER BECAUSE IT FAILED TO BIFURCATE THE HEARING.


ASSIGNMENT OF ERROR NO. 2, 15, 24; R p. 110 – 113.

Termination of parental rights hearings must be held in two phases.  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659(2001), citing, In re Brim, 139 N.C. App. 733, 535 S.E.2d 367(2000); In re Young, 346 N.C. 244, 485 S.E.2d 612(1997).  “The two stages are distinct.”  In re Faircloth, 153 N.C. App. 565, 574, 571 S.E.2d 65,72(2002) citing, In re Lambert-Stowers, 146 N.C. App. 438, 440, 552 S.E.2d 278, 280(2001).  During the first or adjudicatory phase, the trial court must, “admit and consider evidence, find facts, make conclusions . . .”  and determine if the Petitioner has met its burden of proof.  The Petitioner bears the burden of proving to the trial court clearly, cogently, and convincingly, that sufficient evidence exists to sever permanently the relationship between a parent and his or her child.  Nesbitt, 351 N.C. App. at 351, citing In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220(1995); In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820(1992).

Only when the trial court has accomplished that task may it move on to the second, or dispositional stage.  In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480(2000), quoting, In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994)(“[T]he court exercises its discretion in the dispositional stage only after the court has found there is clear, cogent, and convincing evidence of one of the statutory grounds for terminating parental rights during the adjudicatory stage").  See also, Nesbitt, 147 N.C. App. at 351;  In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995); In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820(1992).

During that second stage, there is no burden of proof while the court determines whether it is in the best interests of the child in question to terminate parental rights.  In re Mitchell, 148 N.C. App. 483, 490, 559 S.E.2d 237,241(2002) rev’d on other grounds, 356 N.C. 286 (2002)(“This determination of best interests is more in the nature of an inquisition, with the trial court having the obligation to secure whatever evidence, if any, it deems necessary to make this decision.”)

The two stages need not be divided into two separate hearings, In re White, 81 N.C. App. 82, 344 S.E.2d 36, disc. review denied, 318 N.C. 283, 347 S.E.2d 470 (1986), but the two stages or phases must be distinct.  In re Montgomery 311 N.C. 101,110,  316 S.E.2d 246,252 (1984)(“The petitioner having met his burden of proof at the adjudication stage, the court then moves on to the disposition stage, where the court’s decision to terminate parental rights is discretionary.”

In the case at Bar, the trial court impermissibly combined the two phases/ stages.  Geraldine Walton, the foster-to-adopt-parent, testified very early on, in the first hearing (T. Vol. 1, p.99, lines 14-25).  She testified that, if the rights of the mother were terminated, she planned to adopt Ms. C's children (T. Vol. 1, p.100, 

lines 1-2).  This was inappropriate testimony during what should have been an adjudicatory phase of the hearing.  There was no purpose for this testimony other than to support allegations that it was in the best interests of the children for the trial court to terminate the rights of the mother.

This Honorable Court, in In re Nesbitt, 147 N.C. App. 349,  555 S.E.2d 659 (2001) was troubled by the trial court’s decision to terminate parental rights based on making a choice between foster parents and the natural parent.  

The decision of whether to terminate parental rights should not be relegated to a choice between the natural parent and the foster family. Our Supreme Court has held that, even if it were shown, . . . that a particular couple desirous of adopting a child would best provide for the child's welfare, the child would nonetheless not be removed from the custody of its parents so long as they were providing for the child adequately. 

Id, citing Petersen v. Rogers, 337 N.C. 397, 401, 445 S.E.2d 901, 904(1994).

It is for this precise reason that our State Legislature requires, and this Court has held - on numerous occasions - that the adjudicatory phase must be completed before the dispositional phase begins. (Compare: N.C.G.S. §§ 7B-807 & 7B-901)  Although, as stated above, the two phases or stages need not be held in two completely separate or different hearings, the two phases/stages must, nevertheless be distinct, and the trial court must complete the first phase/stage before proceeding on to the second. (Supra at p. 11). 

In the case at Bar, during what should have been an adjudication phase/stage, the foster-mother testified as to how one of the children would behave after returning from a visit with his mother, the implication being that the visits were bad for the children (T. Vol. 1, p. 101, lines 6-25).  However, it is common knowledge that some children have difficulty just in making transitions, and in a situation where a child was transitioning between a non-custodial and custodial parent, no court would terminate the visits solely because the child had a hard time with the transition.  Yet the implication here is that the foster-parent can do better than the mother, and the mother's rights should be terminated as a consequence.

Further, the foster-to-adopt-parent testified that she had not even seen Ms. C., the mother of the children, in approximately 6 months, and confirmed that she had nothing current to offer in the way of information which would substantiate grounds for termination (T. Vol. 1, p.104, line 17, through p.105, line 2).  The sole purpose of having her testify at that point in the trial was to introduce information which related exclusively to the best interests of the children.  That, of course, should not have been permitted until after the trial court had found grounds for termination.  The trial court even stated, "[s]he wants to go into best interest also, so I just presume there are grounds." (T. Vol. 1, p.106, lines 21-22).

The foster-to-adopt-parent even testified that, if she adopted Ms. C's children, she would allow them to continue to see their mother and their other relatives.  She stated that, "It's important to me that contact with the birth family be maintained." (T. Vol. 1, p. 107, lines 15-25). The testimony of this witness was highly prejudicial, and should not have been heard until after the trial court had made its findings whether there were grounds for termination.

There was further testimony regarding the best interests of the children during what should have been the adjudicatory phase/stage of the hearing.  The GAL testified that it was in the best interests of the children that the mother's rights be terminated before the trial court had made a ruling as to whether there were grounds for termination.  After testifying at length, the GAL specifically stated that she believed that Ms. C. was not "capable of being responsible for her children at this time," over the objection of the mother's attorney ." Next, she was asked, 

"And do you believe that it's in the children's best interest for this TPR to be granted today by the court?"

A: Yes.

(T. Vol. 1, p.114, lines 12-20).

Her testimony was followed up by arguments of counsel which also addressed the best interests of the children before the trial court had found grounds for termination.  For example, the attorney for the GAL argued nearly simultaneously that the grounds had been established (T. Vol. 1, p.133, lines 5-15) and that it was in the best interests for the mother's rights to be terminated (T. Vol. 1, p.133, lines 16-

25).

Counsel for DSS argued at length that the foster mother would provide a better home than their mother could.  He stated that, 

These children are in a good stable foster home. . . .and I would ask the court to terminate the mother's parental rights and let Ms. Walton become their mother such that she's able to continue what she's doing and we can see these kids continue to grow, and hopefully grow into productive citizens because of that.

(T. Vol. 1, p.142, line 23, through p.143, line 15).

Following this argument, the trial court then rendered its decision  (T. Vol. 1, p.143, lines 17, through p.155) finding that there were grounds for termination.  The trial court made no allowance for the introduction of further evidence, or further arguments, but immediately, in the next sentence, found that it was in the best interests of the children for the rights of the mother to be terminated so they could be adopted by the foster-care provider. (T. Vol. 1, p.155, lines 1-22).


The trial court failed to separate the hearing into two phases/stages, and failed to make the determination on grounds before exercising discretion during what should have been a second, dispositional phase/stage of the hearing.  This was a violation of Ms. C's rights to due process, and therefore, the trial court should be reversed, and the case remanded for a new hearing.

III.
THE TRIAL COURT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER PURSUANT TO § 7B-1111(a)(1) BECAUSE SHE DID NOT NEGLECT THE CHILDREN WITHIN THE MEANING OF THE STATUTE, AND THE DEPARTMENT FAILED TO MAKE REASONABLE EFFORTS AT REUNIFICATION.

ASSIGNMENTS OF ERROR NO. 5, 7, 9-14, 16, 18-21,23-27; R.p. 110-113.
When a child has been in placement outside the home for a significant period of time, termination of parental rights cannot be based solely on the allegations which led to the original removal.  Instead, the Petitioner bears the burden of proving by clear, cogent, and convincing evidence that neglect exists at the time of the hearing.  

Most importantly, the trial court must consider evidence of changed conditions, and examine evidence presented regarding the efforts and progress which a parent has made since removal.   In re Eckard, 148 N.C. App. 541, 559 S.E.2d 233(2002);  In re Ballard, 311 N.C. 708, 306 S.E.2d 150(1984);  In re White, 81 N.C. App. 82, 344 S.E.2d 470(1986).  "Although prior adjudications of neglect may be admitted and considered by the trial court, they will rarely be sufficient, standing alone, to support a termination of parental rights, since the petition must establish that neglect exists at the time of hearing." ."  In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403(2003).

In the case sub judice, Ms. C. was never judicially determined to have neglected her children at all; the children were found to be dependent only, as to her (R.p. 27).  Nevertheless, in report after report, which were filed with the court and incorporated as findings of fact in subsequent orders, both DSS and the GAL asserted that the children had been found to be dependent and neglected, which was not true (R.p. 36, 41, 47, 52, 57).

In its Motion to terminate the parental rights of the mother, DSS stated that the children "were adjudicated as to their mother on January 10, 2002,"  but did not specifically say they had been adjudicated to be dependent only, and not neglected (R.p. 63).  DSS then asserted that "[the mother] has continued to neglect the children since that date by failing to make sufficient progress on her court-ordered case plan. . . ." (R.p. 63, emphasis added).  It is easy to infer from this allegation that Ms. C. had been found to have neglected the children in the first place.

So the only basis of the ground for termination pursuant to N.C.G.S. § 7B-1111(a)(1) was Ms. C's alleged failure to make sufficient progress on her case plan.  This raises two questions:  (1) what did the plan consist of? and (2) what progress did Ms. C. make on that plan?

The "case plan" consisted of the mediated agreement (R.p. 23-4) adopted by the trial court on 10 January 2002 (R.p. 26-7).  Pursuant to that plan, Ms. C's first assignment was to, "successfully resolve any substance or alcohol abuse issues and maintain sobriety on an ongoing basis."  Included in that goal was that she needed to "complete treatment classes . . . and attend any aftercare classes or follow-up treatment as recommended. . . " and additionally to attend 12 NA/AA meetings, to obtain a sponsor, and submit to any random drug tests which a social worker might 

ask for.

There were 8 additional goals, most of which had to be completed in a specific order, and she was told she could not work on some until she had completed others.  For example, she was told she needed a domestic violence assessment, but that she could not have that assessment until after she completed drug treatment (R.p. 23-24). She was also told she needed to attend parenting classes, but that she could not do so until after the domestic violence assessment, and until "the children are almost back in the home." (R.p. 24).  The plan also stated that she had to have a parenting capacity evaluation, but that the social worker would ask the judge to order it, and then, when it was time, she would be "contacted by the mental health professional." (R.p. 44).

There were additional goals which involved transportation, investigation of potential kinship care arrangements, visitation, housing, and employment (R.p. 23-24).  She was also told she had to receive in-home parent education, but that she could not do so until she had obtained "appropriate housing." (R.p. 50). 

Ms. C. was told she had "one year from the date of the petition to show the court she is complying with her case plan and working towards getting her children back."  So, even though the court did not approve the case plan until 10 January 2002, the clock had started ticking 2 months prior to that time (R.p. 7, 23).  On 16 October 2002 - - only 9 months after the case plan was approved by the court - - the social worker recommended that the plan be changed to TPR and adoption because of Ms. 

C's "partial compliance with the case plan."  (R.p. 50).  The trial court adopted that 

recommendation (R.p. 53).

DSS acknowledged that Ms. C. had attended visits consistently (T. Vol. 1, p. 34, lines 5-6).  It was also admitted that the visits were mostly appropriate (T. Vol. 1, p. 38, lines 12-16).  DSS further admitted that Ms. C had been cooperative, and that really the problem was that she "just was unable to complete the case plan goals" (T. Vol. 1, p.49, lines 9-18).

By the time the trial court changed the plan from reunification to TPR, Ms. C. had been awarded a certificate for "Outstanding Completion in Mecklenburg County Spector Drive Substance Abuse Treatment Program" (R.p. 76) which she had completed on 10 July 2002.  Ms. C. believed she had met the first goal of substance abuse treatment, (T. Vol. 2, p.56, lines 11-18) so she attended and completed parenting classes (R.p. 75).

However, she was then told she needed an additional assessment and drug screening (R.p. 49).  Upon completion of that assessment, she was told that the program she had completed, and for which she had been awarded the certificate, was not, in fact "treatment" but only "drug education." (R.p. 49).  On 10 October 2002, Ms. C. was told that the assessment recommended inpatient treatment, and she was placed on a waiting list for a bed (R.p. 49).  Obviously, there was no possible way she could complete that before the court date on 16 Oct., when the court changed the plan 

to TPR.

Ms. C faced many additional obstacles in completing her case plan.  She had been told she needed to find employment.  DSS acknowledged that Ms. C. lacked a high school diploma, and was on "intensive probation" and had a "curfew of 6:00 p.m." (R.p. 23).  Although Ms. C applied for employment, she was unable to secure a job (R.p. 74).  DSS had agreed to make a "Work First" referral, "or other job training program referral on or before 1 March 2002" (R.p. 23), but there is no evidence anywhere in the Record or the transcript that such referrals ever took place.  Ultimately, Ms. C. took it upon herself to apply to Work First (T. Vol. 2, p.58, lines 14-24) but she discovered that she could not participate in Work First because DSS had custody of her children (T. Vol. 2, p.58, lines 16-24).

Ms. C. struggled with health problems:  she had been diagnosed with hepatitis in 1999, (T. Vol. 1, p.84, lines 22-25), and at some point during this period of time, Ms. C. was hospitalized, apparently having suffered a miscarriage, and on another occasion experienced some difficulty which involved her legs (T. Vol. 1, p.43, line 15, through p. 44, line 1; p.54, lines 4, through p.55, line 12).  She was also incarcerated briefly (T. Vol. 1, p.44, lines 10-14) although nowhere in the Record does it state when or for how long.

     The second session of the TPR hearing took place on 2 September 2003, 9 months after the Motion for TPR was filed by the Petitioner.  By that time, Ms. C. had completed her inpatient program (R.p. 77).  Her substance-abuse counselor, Ms. Perry, testified that Ms. C. had been in Detox, and had then entered the Cascade program, which is an intensive out-patient program which takes place 5 days a week, from 9 a.m. to 3:00 p.m.  The first level takes 6 weeks.  She began the program on 29 April 2003, but then Cascade recommended that she attend a 28-day inpatient program (T. Vol. 1, p.91, lines 1-10).  

Counsel for the Department asked, 

it would have been possible had the mother (inaudible) with the treatment she began on April 29, she could have completed that by today's date [2 June 2003] couldn't she?

Answer: No, because. . . .the first level is 6 weeks; the second is thirteen; and the last is ten.

(T. Vol. 1, p.91, line 18, through p. 92, line 25.

Ms. Perry further testified that it can take six months to a year to complete the Cascade program. (T. Vol. 1, p.92, lines 24-5).  Therefore, even if Ms. C. had entered the program directly after the case plan was adopted by the trial court on 10 Jan. 2002, it would have been impossible, or nearly so, for her to have completed it - - or any of the other goals - - before the trial court changed the plan to TPR on 16 Oct. 2002.

Further, Ms. Perry testified that Cascade participants were discouraged from being employed while they are in treatment (T. Vol. 1, p.97, line 19, through p.98, line 2).  She also testified that counseling regarding housing, education, and job skills were part of the Cascade program, and would occur, but that those issues would not be addressed until near the end of the program (T. Vol. 1, p.97, lines 10-18.

DSS's case plan was simply not reasonable under the circumstances.  The trial court should have allowed Ms. C. more time, as she had been making progress.  She had visited regularly, had completed what had been represented to her as a substance abuse treatment plan, and she had completed the parenting classes.  By the time of the second hearing, she had completed the second residential treatment program (R.p. 77) which lasted 31 days (T. Vol. 2, p.43, lines 14-23).  Because it was a residential, 24-hour a day program, she could not work during that time. (T. Vol. 1, p.66, lines 11 through p.87, line 19).  She had been attending AA/NA meetings, and she had a sponsor (T. Vol. 2, p.38, lines 14-25).

Ms. C. had also addressed the issue of housing.  Although she had produced the names of several relatives who could provide a home for her children, DSS had rejected all of them (T. Vol. 2, p.7, line 20, through p.9, line 20; p. 24, line 18, through p.36, line 13).  Ms. C. had leased an apartment, and had maintained it for seven (7) months, by the time of the second hearing, but DSS did not accept that housing arrangement either (T. Vol. 2, p.54, lines 8-21; Vol. 1, p.60 line 1-24).  Ms. C. tried to get into public housing, but the waiting lists were long, and she was told that she could not get housing through the Housing Authority until her children were returned to her (T. Vol. 1, p.67, line 17, through p.68, line 23).  So Ms. C. was stuck in a classic "Catch-22" situation: she could not get housing until her children were returned to her custody;  but she could not get her children back until she found "suitable" housing.  She could not complete her case plan without "complet[ing] in-home parent education"  but she could not start that until she had obtained "suitable housing." (R.p. 50).

Because Ms. C. had been making reasonable progress, "has many admirable traits . . . honestly loves her children. . . keeps herself clean. . . "  but "lacks models of responsible societal relationships . . . [and] is acculturated to the 'freedom' of poverty . . . ."  (R.p. 46); and because DSS's plan was unreasonable, Ms. C's rights should not have been terminated.  She was expected to overcome too many issues in too short a time, and DSS's plan was a prescription for failure from the beginning.  

Finally, to terminate on the basis of neglect, the Petitioner must prove that the children have suffered some adverse impact. In re  Phifer, 67 N.C. App. 16, 312 S.E.2d 684(1984)(termination for substance abuse must be accompanied by showing that substance abuse has had negative impact on the child).  The children in the case sub judice have suffered no adverse impact (R.p. 45, children developing normally; p. 49, neither child needs therapy; p. 56, children have no special needs, need no special services).   The trial court's order should be reversed. 

IV.
THE TRIAL COURT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER PURSUANT TO § 7B-1111(a)(2) BECAUSE SHE MADE REASONABLE PROGRESS UNDER THE CIRCUMSTANCES IN CORRECTING THE CONDITIONS WHICH LED TO REMOVAL, HER BEHAVIOR WAS NOT WILLFUL, AND THE DEPARTMENT FAILED TO MAKE REASONABLE EFFORTS AT REUNIFICATION.


ASSIGNMENTS OF ERROR NO. 5, 7, 8-14, 17-21,23-27; R.p. 110-113.
Undersigned counsel, on behalf of the Respondent-mother, reiterates the arguments made above, and additionally adds the following:

The issues which brought these children into care were thoroughly disputed.  While the mother admitted she had a substance abuse problem,  the children were living with their great-grandmother when DSS took them into custody, and the great-grandmother asserted that the mother's substance abuse issue had no impact on the children. (T. Vol. 2, p.28, line 5-11; p.31, line 17-23).  As stated above, Petitioner presented no evidence that the mother's use of drugs had any impact on the children.

It was asserted by the GAL Attorney that another issue was domestic violence.  The great-grandmother testified that there had been only one episode of domestic violence (T. Vol. 2, p.31, line 24, through p.32, line 2).  There was additional concern over over-crowding, that there were too many people living in her home.  However, the great-grandmother testified that there were three bedrooms, and that the rooms were large (T. Vol. 2, p.25, line 6-7) and that Ms. C's children could be accommodated (T. Vol. 2, p.26, line 16-25 p.28 line 21, through p.29, line 6). 

The grandmother testified that she also had room for her grandchildren (T. Vol. 2, p.33, line 7-24).  She further testified that she had been turned down by DSS as a possible placement because of an alleged substance abuse issue, but that she had been clean for eight (8) months, attended [AA/NA] meetings, and had a sponsor (T. Vol. 2, p.35, line 1-5; p.35, line 20, through p.36, line 5).  Petitioner entered no evidence to the contrary.

The Adoption and Safe Families Act, 42 USC §620, et seq., [hereinafter "ASFA"]  requires that reasonable efforts be made to reunify families, (see, e.g., 45 CFR 1356.21.) and - - contrary to popular belief - - does not require a judge to terminate parental rights if a parent is unable to complete a case plan within a year.  

Additionally, our Juvenile Code requires that the Department make reasonable efforts at reunification.  Revisions to the Juvenile Code became effective in 1999.  Before the revisions, Departments of Social Services were required to make "diligent efforts" towards reunifying a family.  In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987).   After the revisions, the terminology changed, and DSS was thereafter required to make "reasonable efforts" at reunification. N.C.G.S. § 7B-507. 

Although the terminology in the North Carolina statute changed,  this Court has indicated that there is not a significant difference between "diligent" efforts and "reasonable" efforts.  In fact, since the revisions to the Juvenile Code were made, this court has defined "reasonable" efforts as "diligent and timely" efforts.  In re Dula, 143 N.C. App. 16, 18, 544 S.E.2d 591, 593(2001), aff'd, 354 N.C. 356, 554 S.E.2d 336 (2001)(per curiam)(holding that reasonable efforts, by definition, “means the diligent and timely use of permanency planning services by a department of social services to develop and implement a permanent plan for the juvenile,”

What constitutes "reasonable efforts" has not been specifically defined, and is probably case- and fact-specific.  However, the American Bar Association [ABA] has published some guidelines in its journal, Child Law Practice. (see Appendix).  It is clear from these guidelines that the Department in the case at Bar failed to make reasonable efforts at reunification.  "Reasonable efforts at reunification" logically includes a reasonable time table in which to achieve the goals set by DSS.

 As stated more thoroughly in the previous section, the mother had made reasonable progress towards correcting the conditions which allegedly caused removal, even though DSS's case plan was patently unreasonable, and virtually impossible.  By structuring the plan in such a way that the mother could not work on some goals before she had achieved others, the Department made it impossible for the mother to achieve most of the goals of the plan.  The key to recovery is "the strength of the support system." Appendix at p. 8. DSS failed to carry its burden of proving that the mother failed to make reasonable progress.  This case should be remanded for a new hearing.

V.
THE TRIAL COURT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER PURSUANT TO § 7B-1111(a)(3) BECAUSE SHE DID NOT WILLFULLY FAIL TO PAY A REASONABLE PORTION OF THE COST OF THEIR CARE, AND SHE WAS NOT PHYSICALLY OR FINANCIALLY ABLE TO DO SO.


ASSIGNMENTS OF ERROR NO. 6, 10, 12, 17, 22,28-30; R.p. 110-114.

When a petitioner seeks to terminate parental rights, based on its assertion that the Respondent-parent failed to pay a reasonable portion for the cost of the child’s care, it bears the burden of proving, clearly, cogently, and convincingly, that the Respondent had an ability to pay some amount greater than zero.  In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55(1981)(Parent must pay an amount which is “just, fair, and equitable based on the parent’s ability or means to pay”). 

“A finding that a parent has ability to pay support is essential to termination for nonsupport on this ground.”  In re Ballard, 311 N.C. 708, 306 S.E.2d 150(1984). 

In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18(2002). Mecklenburg County DSS provided no evidence at all regarding Ms. C’s ability to pay any portion of her children's' cost of care, and the trial court should, therefore, be reversed.  “[T]he law requires compelling evidence to terminate parental rights.” Nesbitt, 148 N.C. App. 349, at 361., 555 S.E.2d at 667.

Indeed, DSS recognized that Ms. C. had no ability to pay.  Counsel for DSS stated that, "no child support was requested because the mother was in a circumstance where she really couldn't pay any . . . ."  The GAL recognized that Ms. C. had no ability to pay support.  Her testimony was that, "financially, there's no money" (T. Vol. 1, p.111, line 14.)  Despite her poverty, and her unsuccessful attempts to find work, and to qualify for Work First, Ms. C. was able to borrow money from relatives and friends so that she could purchase some things for her children.  For example, she brought snacks, toys, and clothing to her visits (T. Vol. 1, p.78, line 13-22).  She bought gifts for her son for his birthday (T. Vol. 1, p.79, line 7-17).  She bought Easter baskets (T. Vol. 1, p.79, line 18-19).  She provided Christmas gifts (T. Vol. 1, p.78, line 16-22).

The Petitioner also failed to prove that Ms. C’s failure to pay was willful.  Use of the word “willful” indicates “knowledge and a stubborn resistance. . . one does not willfully fail to do something which is not in his power to do.”  Matherly, 149 N.C. App. ,at 455, quoting, In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137(1982).  Ms. C. was indigent (R.p. 14, 94, 96) and it was not within her power to pay for her children’s care.  Her failure to pay was not willful.

Additionally it should be noted that the orders entered by this trial court were almost all the form-type orders where boxes are checked.  In all of the orders which were entered in this case, the boxes were never checked regarding the mother's ability to pay support, that the mother had a duty to pay support, or an order that the mother was to pay support (R.p. 27, 28, 31, 32, 43, 44, 53, 54).  Thus there never were any findings, in the orders leading up to termination, that the mother had any ability to pay support.  The evidence from the termination hearings does not support the findings of fact, and in turn, the "Conclusions of Law" made by the trial court (R.p. 90-1) are not supported by the findings.  The trial court should be reversed.

VI.
THE TRIAL COURT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER BECAUSE THE DEPARTMENT FAILED TO CARRY ITS BURDEN OF PROOF, AND BECAUSE THE TRIAL COURT IMPROPERLY SHIFTED THE BURDEN OF PROOF TO THE RESPONDENT-MOTHER.

ASSIGNMENTS OF ERROR NO. 8, 15, 16, 18-20, 24-26, 29-33; R.p. 110-114.

As stated above, the Petitioner bears the burden of proving to the trial court clearly, cogently, and convincingly, that sufficient evidence exists to sever permanently the relationship between a parent and his or her child.  Nesbitt, 351 N.C. App. at 351, citing In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220(1995).  

The Petitioner - - NOT the Respondent - - had the burden of proving, by clear, cogent, and convincing evidence, that Respondent had failed to make reasonable progress.  In re Ballard, 311 N.C. 708, 319 S.E.2d 227(1984).  The Petitioner failed to carry that burden.  The social worker who testified did not have current information, because she had ceased to be the social worker for the children in February of 2003, 4 months before the first hearing took place, and 7 months prior to the second hearing.  The then-current social worker was apparently on medical leave at the time of the hearings (T. Vol. 1, p.12, lines 11-17).

During the second hearing, the supervisor for the social worker who was ill tried to testify, but she did not have much knowledge of what was going on at that time either.  She was asked if she knew about Ms. C's current housing status, and she answered that she did not (T. Vol. 2, p.6, lines 8-9).  She didn't remember items from the original case plan, for example, the recommendation for a parenting capacity evaluation, and did not, in fact, recall ever seeing the document before (T. Vol. 2, p. 6, line 16, through p.7, line 11).  She was unfamiliar with the results of home studies on relatives (T. Vol. 2, p.8, line 1, through p.9, line 20).  She had never been present during any of the visits (T. Vol. 2, p.9, line 21-23).  She had met the mother only once, when she picked up a bus pass, and had no knowledge of her status as far as employment was concerned, nor did she know what her status was in terms of her recovery from substance abuse (T. Vol. 2, p.14, lines 3-11).  There was insufficient current evidence from the Department to support termination.

There was also insufficient evidence from the GAL.  She testified that she had never been to Ms. C's home, and that she had never been inside the great-grandmother's home (T. Vol. 1, p.118, line 17-23);  nor had she ever been inside the grandmother's home (T. Vol. 1, p.118, line 24-25).  She testified that she had received no information regarding Ms. C's substance abuse treatment (T. Vol. 1, p.120, line 22 through p.121, line 13). 

The Petitioner attempted to shift the burden to the Respondent.  The Petitioner stated, for example, "as far as reasonable progress. . . I think clearly that the burden is on her to prove and there's no way we could prove that. . . . " (T. Vol. 1, p.9, line 14-18).

The trial court itself appeared to shift the burden to the Respondent-mother.  It stated that, 

A sponsor was not here to testify that she is involved in treatment.  I did not receive any attendance sheets from her Narcotics Anonymous meetings to show that she in fact attended any Narcotics Anonymous meetings.  There's been no proof that she was actively involved in any treatment following her completion of inpatient treatment. 

(T. Vol. 1, p.149, lines 13-18).  Ms. C. did not have the burden of proof; the Department did.


The Department failed to carry its burden of proving by clear, cogent, and convincing evidence that there were grounds, at the time of the hearing, to support termination.  The "Conclusions of Law" made by the trial court (R.p. 90-1) are not supported by the findings.  For these reasons, and because the burden was improperly shifted to the Respondent-mother, the trial court should be reversed.

VII.   THE TRIAL COURT’S DECISION SHOULD BE REVERSED BECAUSE IT FAILED TO HOLD TIMELY HEARINGS, AND FAILED TO TIMELY ENTER AN ORDER. 

ASSIGNMENTS OF ERROR NO. 3-4; R.p. 110.

The very essence of this case is timeliness:  Ms. C. was told she had one year to work her case plan (R.p. 23);  DSS's Motion to terminate was based on allegations that she had failed to make progress within that timeframe (R.p. 63);  in rendering its decision, the trial court listed the items which Ms. C. had failed to complete "on time": GED & employment (T. Vol. 1, p.145, lines 12-17); substance abuse treatment (T. Vol. 1, p.148, line 7, through p.149, line 24).  The trial court repeatedly used phrases such as, "because this case has been going on so long. . . " (T. Vol. 1, p.150, lines 14-15).

North Carolina law requires timeliness in other aspects of these cases.  More specifically, N.C.G.S. § 7B-1109(a)(2003) requires that hearings in these matters must be held within 90 days of when the Petition or Motion to terminate is filed.  

In the case at Bar, the Motion to Terminate Parental Rights was filed on 6 December 2002 (R.p. 62).  Therefore, it was a violation of the statute to hold the hearing after 6 March 2003.  “The hearing on the termination of parental rights . . . shall be held . . . no later than 90 days from the filing of the petition or motion . . . .” Id. (emphasis added).  Instead, the hearing was not started until 2 June 2003 - -178 days from the filing of the Motion (R.p. 78), nearly twice as long as allowed by law.

While N.C.G.S. § 7B-1109(d) allows for hearing to be continued for very limited reasons, there is no explanation in the Record why the hearings did not begin on time, or why the second hearing did not take place until 2 September, 270 days after the motion was filed.


The Legislature’s use of the word “shall” creates a mandate.  The trial court in the case at Bar was, therefore, required to hold the hearing in this matter within 90 days.  Failure to do so was reversible error.  In re Alexander, ___N.C. App. ___, 581 S.E.2d 466 (N.C. App. 2003)(holding that reversal is the proper remedy for failure to adhere to statutory requirements).  In re Wade, 67 N.C. App. 708,711, 313 S.E.2d 862(1984) (“The statutory use of the word ‘shall’ is a mandate to trial judges. . . . Failure to follow the mandate of the statute is error.”). See also, In re Eades, 143 N.C. App. 712, 713, 547 S.E. 2d 146, 147 (2001). 

Further, in violation of N.C.G.S. § 7B-1109(e)(2003), the order in this matter was not entered on time.  The order in this matter should have been entered no later than 2 October.  Instead, it was not entered until 21 October, approximately 3 weeks late. 

Late entry of orders has reached epidemic proportions in parents' rights cases.  (See "Chart" in Appendix from recently filed brief, In re D.R., COA04-953)

In at least one case decided this year, In re E.N.S., __ N.C. App. __, 595 S.E.2d 167(COA03-718, 2004), a panel of this Court held that it was harmless error for a trial court to fail to obey the law by entering an untimely order, unless a parent additionally proves prejudice.  Undersigned would respectfully suggest to the Court that parents are uniformly injured when they believe their rights have been terminated improvidently, and during the time an appeal is pending, they are no longer allowed even to see the children whom they love. 

Undersigned would also respectfully bring to the Court's attention that it is settled North Carolina law that failure to obey the law constitutes error per se, and that in those cases where error per se has been found, it has not been held necessary to prove specific prejudice.  See, State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)(holding that violation of a statute is prejudicial error per se);  State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245(1988).

This Court specifically held, in Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488(1993), that failure to comply with the clear mandate of a statute is prejudicial error per se.  The Court affirmed its position earlier this year in its opinion in In re J.D., , ___ N.C. App. ___, ___ S.E.2d ___ (COA03-71-2 Filed: 4 May 2004). 

In J.D., this Court held that it was error per se for the trial court to fail to appoint a GAL for the Respondent/appellant.  The appellee asserted, in J.D., that the mother had not proved prejudice, nor had she requested the appointment of a GAL.   This Court held that,

although the mother failed to request a guardian ad litem, N.C. Gen. Stat. § 7A-289.23 is mandatory and does not require such a request be made; and . . .  observation of the statute's mandate is required even if the mother was likely not prejudiced by the error.

Therefore, a parent should not have to demonstrate specific prejudice when an order is entered weeks past the point which the law allows.  Undersigned understands that the purpose of setting a deadline of 30 days for entry of an order is to achieve permanence as quickly as possible for the children involved, and that it seems counterproductive to delay resolution further by reversing and remanding a given case.  But undersigned fears that, unless and until this Court upholds the statute enacted by the Legislature, and sends a clear message to trial courts that they must enter these orders on time, the epidemic of late orders will continue, and the end result will be that many children - and their parents - will suffer as a result of orders often being delayed 3 –6 months, or more.

Finally, there is an element of fundamental unfairness in holding an indigent parent, strictly, to harsh, rigid timelines and terminating a parent's rights for failure to meet deadlines, while at the same time holding that the government - - with its nearly infinite resources - - may ignore the mandate of a statute.  It is fundamentally unfair to call the government's failure to meet statutorily imposed deadlines "harmless error" and at the same time, to sever forever the right of a parent to have a relationship with her child because she could not meet deadlines imposed by that same government.  

 “A parent's interest in the accuracy and justice of the decision to terminate. . . her parental status is . . . a commanding one.”  Lassiter v. Dep’t of Social Serv. of Durham County, 452 U.S. 18, 27(1981). The order of the trial court, terminating Ms. C’s parental rights, must, in the interests of justice, be vacated.

CONCLUSION 

For the reasons stated above, the Court of Appeals should reverse the trial court’s order terminating the parental rights of the Respondent-mother.
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