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QUESTIONS PRESENTED

1. DID JUDGE TYSON’S DISSENT PROPERLY FIND THAT THE TRIAL COURT ERRED IN MAKING FINDINGS OF FACT NUMBER FIVE AND TWENTY-SEVEN, AND CONCLUSIONS OF LAW NUMBER TWO AND THREE THAT WERE NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE AT TRIAL?
2. SHOULD THIS COURT ADOPT JUDGE TYSON’S DISSENT IN THIS MATTER BECAUSE THE TRIAL COURT ERRED IN ADJUDICATING N.G. NEGLECTED SOLELY ON THE BASIS OF HER OLDER SIBLING’S INJURIES?

3. SHOULD THE MAJORITY OPINION OF THE COURT OF APPEALS BE REVERSED BECAUSE THE TRIAL COURT ERRED IN ORDERING A CESSATION OF REUNIFICATION EFFORTS AND IN CEASING RESPONDENTS’ VISITATION?

STATEMENT OF CASE ON APPEAL

At the 20 September 2006 Juvenile Session of Harnett County District Court, Marshall Woodall, on behalf of the petitioner, called this juvenile case for hearing on a petition alleging the juvenile N.G. neglected.  The petition was filed on 28 October 2005.  The Honorable Albert A. Corbett, Jr., presided.

The petitioner presented evidence on adjudication.  The trial court denied the motions to dismiss of the respondent-mother and the respondent-father.  The trial court adjudicated the minor child neglected.  The respondent-mother and respondent-father presented evidence on disposition.  The court ordered that petitioner have legal custody and placement authority and relieved petitioner of reasonable efforts at reunification.  

The court entered its written order on 25 January 2007, which was served on the parties on 30 January 2007.  The respondent-mother entered notice of appeal on 30 January 2007 and the respondent-father entered notice of appeal on 1 February 2007.  
On 18 September 2007, the North Carolina Court of Appeals, by published decision, affirmed the judgment of the trial court with the Honorable John M. Tyson dissenting.  Appellant respectfully asks this Court to adopt Judge Tyson’s dissent in this matter.
STATEMENT OF GROUNDS FOR APPELLATE REVIEW PURSUANT TO APPELLATE RULE 28(b)(4)


The North Carolina Supreme Court has jurisdiction to review this appeal pursuant to N.C. Gen. Stat. §7A-30(2) TA \l "N.C. Gen. Stat. §7A-30(2)" \s "N.C. Gen. Stat. §7A-30(2)" \c 2 . A dissent was filed by the Honorable J.M. Tyson in the Court of Appeals. TA \l "N.C.G.S. § 7B-1001 (3)." \s "N.C.G.S. § 7B-1001 (3)" \c 2 
STATEMENT OF FACTS
J.G. was approximately six months old at the time he was removed from the home.  N.G. was two to three months old at the time of her removal.  Both children lived with their parents up until removal by the Department of Social Services (hereafter “D.S.S.”).  (T. pp. 115-18).  
The D.S.S. took custody of N.G. because her older sibling, L.G. had suffered non-accidental injury believed to be “shaken baby syndrome”, for which Jason and Belinda’s parental rights were terminated.  The petition alleged that N.G. lived in an environment injurious to her welfare because of L.G.’s serious injuries and the parents’ inability to take responsibility for or explain them.  For these same reasons, the district court adjudicated N.G.’s older sibling, J.G., neglected.  (R. pp. 4, 73-74).  
Neither N.G. nor J.G. suffered any physical injury while in the care of their parents and were in good health at the time of their removal.  Both parents visited consistently with J.G. and N.G. after their removal by D.S.S.  (T. pp. 115-18).  Maria Mucciacciaro worked with Belinda and Jason as the foster care social worker for D.S.S.


Originally, the plan was reunification of the parents with J.G.  D.S.S. asked Belinda and Jason to participate in parenting classes and the Parents as Teachers Program.  Mucciacciaro also advised that they should cooperate with J.G.’s child medical exam and the Pride Program.  The parents attended the intake appointment for the Pride Program but did not complete the program.  Mucciacciaro thought that Pride should be able to work around Jason’s work schedule.  

D.S.S. would not approve another parenting program suggested by Belinda and Jason, and insisted that they complete the 26-hour Pride Program or obtain pre-approval for a comparable program.  Mucciacciaro also asked Belinda to complete anger management through Pride, and recommended that Jason take anger management at Excel.  The Pride Program dismissed the parents for non-compliance on 26 July 2005.  Jason did not follow through with the Excel program, either.  D.S.S. would not approve of the M.C.D.S. program for anger management or for parenting classes.  (T. pp. 122-36, 160).  D.S.S. did not respond to requests for approval of other parenting and anger management programs in November and December 2005.  (R. appendix pp. 291-99).

Mucciacciaro thought that J.G. was initially not very well-bonded with the parents, especially Jason.  In time, J.G. bonded well with both parents.  The parents attended all of the visitations, except Jason missed one visit.  They brought age appropriate toys, food, and clothes to the visits.  Belinda attended J.G.’s medical appointments as well.  Mucciacciaro found their home to be appropriate during her home visits.  Mucciacciaro learned that the parents had moved to New Jersey during N.G.’s seven-day hearing, in court.  (T. pp. 137-41, 167-68, 171).  Mucciacciaro admitted that the parents had completed some of the family services agreement of March 2005.  (T. p. 143).

Specifically, they cooperated with the mental health evaluation and psychological.  Jason and Belinda signed releases of information forms.  Mucciacciaro would not approve any of the suggested kinship placements for the children, including the grandparents.  (T. pp. 143-58).  Dr. Cooper testified as an expert witness on behalf of the petitioner.

Dr. Cooper initially ordered medical tests on N.G.  The tests revealed that she had not suffered any head injuries while in her parents’ care.  None of the records reviewed by Cooper indicated any improper care of N.G. beyond Belinda purportedly willfully not seeking prenatal care.  Based upon unnamed literature, Cooper opined that there was a risk for injury of subsequent infants born to parents who never acknowledge culpability in the injuries of older children.  Cooper also discussed the issue of self-control on the part of the parents.  (T. pp. 19-26, 78).


Specifically, Cooper claimed that the first step to self-control on the part of parents is acknowledging that they caused their child’s injuries.  With regard to L.G., Cooper did not believe that the parents’ theories regarding the cause of her injuries, that she had fallen from a crib, were credible.  Cooper also had an opinion concerning the psychological evaluations of the parents.  (T. pp. 26-28).


She noted that Jason had narcissistic personality traits but that neither parent suffered from a diagnosable mental illness.  Neither parent abused drugs or alcohol.  Nevertheless, Cooper opined that N.G. would be at risk for injury in the parents’ home in the absence of parental rehabilitation.  She did not believe that the parents could be rehabilitated in the absence of admitting that they caused the injuries to L.G.  Cooper admitted that she never interviewed the parents.  (T. pp. 28-35, 71).


The Center for Child and Family Health Forensic evaluation relied upon by Cooper noted that Belinda and Jason established a loving, nurturing parental relationship with J.G., despite their separation.  The parents were even “compulsive” about seeking medical treatment for J.G. when in their care.  (T. pp. 41-44, 52).  The evaluators noted a “divisive history” between the parents and D.S.S., which could “prevent their [the parents’] total engagement in parenting interventions or … influence D.S.S.’ willingness to see motivation and improvement if it was there.”  (R. appendix p. 62).  The report further recommended that J.G. be allowed to continue his relationship with his parents if not returned to their custody.  (R. appendix p. 63).    


The court qualified Dr. Cooper as an expert in the field of developmental and forensic pediatrics and the maltreatment of juveniles.  Cooper examined N.G. on 21 November 2005.  (T. pp. 3, 6, 7).  
Cooper also reviewed the medical records of L.G., the sibling who sustained injuries in 2001.  Cooper testified that she further considered a report from the Center for Children and Family regarding the respondent-parents, and an unsigned letter, allegedly from the maternal grandmother of the children, identified as petitioner’s exhibit 12A.  This letter chronicled Mrs. G.’s past and life after marrying Jason G.  The court overruled the objection to the admission of this exhibit.  Finally, Cooper considered L.G.’s medical records.  After reviewing all of this information, Cooper opined that N.G. would not be safe while in the care of her parents because of past injuries to L.G. and the parents’ failure to admit causing those injuries.  (T. pp. 8-13).


Cooper relayed the injuries suffered by L.G. at the age of four and one-half months: new and old head and skeletal injuries, multiple rib fractures, tibia fractures, a skull fracture, seizures, and bleeding in her eyes and other parts of her head.  Cooper opined that L.G.’s seizures could have been caused by shaken baby syndrome.  Cooper further noted that she had concerns because Belinda purportedly waited to seek prenatal care while pregnant with their third child, N.G.  When D.S.S. discovered that N.G. had been born, they came to the G. home.  (T. pp. 16-18).


Tim Adamaszek worked with Jason and Belinda in his capacity as a social worker for D.S.S.  He went to their home on 27 October 2005 after learning of N.G.’s birth.  Adamaszek claimed that the paternal grandmother greeted him at their home, advised them that the family had moved and had no baby in the home.  After several hours, Belinda allowed him into their home, collected N.G.’s belongings, and accompanied Adamaszek to the car when he took custody of N.G.  When he found N.G., she was not on the back porch as Dr. Cooper testified but was found in her crib.  Belinda told Adamaszek that N.G. was healthy and doing well.  
Belinda was cooperative with the social worker – his problems that day were with her in-laws.  The house was clean.  Adamaszek was not aware of any domestic violence between Jason and Belinda.  Adamaszek claimed that Belinda and Jason sought medical care outside of Harnett County, and that N.G. was born in Moore County, to avoid notification to D.S.S. of her birth.  D.S.S. had taken action after the birth of J.G. in 2004 as well.  (T. pp. 82-95, 101, 109-10, 114, 120).


At the close of petitioner’s evidence, the parents moved to dismiss the petition.  The court denied the motions.  (T. p. 178).  The court adjudicated N.G. neglected.  (T. p. 184).  Jason testified at the dispositional hearing.

Belinda and Jason moved to Trenton, New Jersey in September 2005.  They lived with Jason’s grandmother.  He worked as a consultant maintaining websites.  Prior to that time, he worked as a certified nursing assistant in North Carolina.  Despite living in New Jersey, Belinda and Jason drove back to North Carolina for their weekly visitations.  Jason and Belinda made most of their child support payments.  (T. pp. 187-92).

Belinda attended classes at M.C.D.S.  Jason and Belinda completed 16 hours of parenting classes, 6 hours of domestic violence classes, and 12 hours of anger and stress management in 2005.  Jason also attended an eight-hour parenting skills seminar at Cumberland County Mental Health in 2002.  Jason and Belinda completed a psychological evaluation.  They also completed a course on working with mentally retarded and developmentally disabled children.  Jason and Belinda were trained as Guardian Ad Litems.    (T. p. 193-204).  Jason G. explained why they could not complete the Pride Program.  (T. p. 205).


At the time, Jason and Belinda were in the process of moving to New Jersey and that, coupled with Jason’s work schedule, made the Pride Program impracticable.  Jason sent a copy of his work schedule to the social worker, through counsel, and asked her about the possibility of doing other parenting skills and anger management programs.  He prepared a list of programs who could work with them on parenting and anger management issues.  D.S.S. did not approve or disapprove of the agencies on the list.  Jason thought that scheduling conflicts within the Parents as Teachers Program prevented them from working with Jason and Belinda.  He further explained that he missed his appointment for the Excel Program because he received notification of the appointment in the mail after the appointment had already passed.  The parents had already begun the program at M.C.D.S. when Mucciacciaro notified them that it would not be an “approved” program.  Belinda added that having only one car contributed to their problems with the Pride Program, which required that the parents attend separately.  (T. pp. 205-23).

Jason felt that D.S.S. put them in an “adversarial” situation from the beginning.  Immediately after L.G. was hospitalized, one of the social workers accused the parents of abuse and told them that they were going to jail.  Moreover, Jason was upset at the actions of D.S.S. in taking custody of J.G. and N.G., without explanation or forewarning.  (T. pp. 223-26).

The court entered an order adopting the recommendations of the petitioner and ceasing reunification efforts.  (T. p. 271).
ARGUMENT
1. THE MAJORITY OPINION OF THE COURT OF APPEALS SHOULD BE REVERSED AND THE DISSENT ADOPTED IN THIS MATTER.  THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT MADE FINDINGS OF FACT NUMBERS FIVE AND TWENTY-SEVEN AND CONCLUSIONS OF LAW NUMBER TWO AND THREE THAT WERE NOT SUPPORTED BY THE EVIDENCE AT TRIAL.  
(Assignments of Error Nos. 3, 5, 16, 17: T. p. 184, lines 23-24; R. pp. 35, 40, 62, 65)
STANDARD OF REVIEW
The court’s findings of fact following a hearing on a petition alleging abuse, neglect or dependency of a child are conclusive on appeal if based upon competent evidence from the hearing.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).  A finding of fact that is more appropriately labeled a conclusion of law is reviewed de novo.  State v. Hyatt, 355 N.C. 642, 653, 566 S.E.2d 61, 69 (2002), cert. denied, 537 U.S. 1133, 123 S.Ct. 916 (2003).  The reviewing court must determine whether the conclusions of law are supported by the findings of fact.  In the Matter of M.J.G., 168 N.C. App. 638, 643, 608 S.E.2d 813, 816 (2005).
In the instant case, the respondent-mother takes exception to the trial court making findings of fact number five and twenty-seven and conclusions of law number two and three that were not based upon competent evidence from the hearing.

LAW AND ANALYSIS
A. Findings of fact number five and twenty-seven

The respondent-mother takes issue with findings of fact number five and twenty-seven made by the trial court in this case.  These challenged findings of fact were not based upon clear, cogent, and convincing evidence.  This Court should reverse the majority’s decision from the Court of Appeals, adopt the dissent, and reverse the trial court’s order adjudicating N.G. neglected.


In finding of fact number five, the trial court found that:

[t]he juvenile herein has lived in an environment injurious to her welfare when she was allowed to live in a home where another child [an older sibling L.] had been subjected to abuse and neglect by an adult who regularly lives in that home without that adult having received adequate treatment of the condition which led to the abusive acts upon the older sibling.
The trial court relied on the termination of the respondents’ rights to L.G. in adjudicating N.G. neglected without considering the changed conditions at the time of the hearing in this case.  While the trial court may consider a prior neglect adjudication in a subsequent proceedings to terminate parental rights, the court must also consider any evidence of changed conditions and the probability of a repetition of neglect.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  The sufficiency of a prior adjudication of neglect standing alone to support a termination of parental rights will be unlikely when the parents have been deprived of custody for any significant period before the termination proceeding.  Id. at 714, 319 S.E.2d at 231.  
When D.S.S. took custody of N.G., she was two months old.  N.G. was healthy and uninjured at the time.  The only basis for alleging her neglect was the fact that L.G. had previously been removed from the respondents’ custody.  The parents had made great progress in complying with prior case plans, moreover.
They both completed extensive parenting, anger management, and domestic violence classes.  Even if the trial court properly found that L.’s injuries occurred at home, the parents did receive adequate treatment despite the fact that D.S.S. did not approve of the M.C.D.S. program.  The parents also continued to drive from New Jersey to North Carolina to exercise their weekly visitations and they did not miss any visits with N.G.  Thus, in light of the changed conditions at the time of the hearing, the trial court erred in making finding of fact number five that was not supported by clear, cogent, and convincing evidence.  


Moreover, the trial court erred in finding as a fact that “[t]he petitioner was unable to exercise further efforts to prevent the filing of the petition herein and placement of the juvenile in care was necessary for the protection and safety of the juvenile,” finding of fact number twenty-seven.  This finding was more appropriately a conclusion of law.  A determination which requires the exercise of judgment or the application of legal principles is more appropriately a conclusion of law.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997).  Thus, this finding of fact is subject to de novo review.  
Petitioner made no efforts to reunify N.G. with her parents and entered into no family services case plan with the respondents.  The trial court, instead, referenced the case plan between petitioner and respondents with regard to another child, J.G.  This case plan was established, however, before D.S.S. took custody of N.G.  Thus, no efforts were made by petitioner to reunify N.G. with her parents.  
The parents, moreover, made diligent efforts to comply with the case plan and prior court orders involving J.G.  The parents were directed to participate in PRIDE or another comparable program approved by D.S.S. and the G.A.L.  When the parents attempted to obtain approval of other programs, their efforts were ignored by petitioner.  The parents submitted a list to petitioner with fourteen agencies, and later eleven agencies, that provide services comparable to the PRIDE Program.  D.S.S. failed to respond to these proposals.  The parents should not be faulted for the inaction of the Department in reviewing their list of proposed providers.  
The position of DSS was that only the PRIDE and Excel programs would provide acceptable services and anger management counseling.  The parents, however, could not attend PRIDE due to the respondent-father’s work schedule.  Petitioner failed to work with the parents to find an alternative program to PRIDE that would work with the father’s schedule.  Thus, the parents were left in a quandary of deciding between maintaining Jason’s employment and the family’s means of support or complying with the D.S.S. case plan.  They should not have been placed in this position.  Surely another program could have been comparable.

The record shows that petitioner failed to exercise any efforts to prevent the filing of this petition with regard to N.G.  Instead of entering into a new case plan for this child, D.S.S. removed her from her parents.  Thus, this finding of fact was not based upon the evidence at trial.

B. Conclusions of law number two and three (adjudication)
As set forth more fully above, findings of fact number five and twenty-seven are not supported by clear, cogent, and convincing evidence.  Thus, they cannot support the court’s conclusions of law number two and three.  Specifically, conclusion of law number two states that “[t]he juvenile is a neglected [sic] as defined by N.C. Gen. Stat. 7B-101(15) because the juvenile has been allowed to live in an environment injurious to the juvenile’s welfare.”

Moreover, conclusion of law number three states that:

[t]he Department of Social Services was unable to prevent placement of the juvenile into out of home care, and the filing of the petition was necessary to protect the juvenile and the placement of the juvenile in care could not be prevented.


As noted in Judge Tyson’s dissent, the adjudicatory conclusions of law two and three are not supported by the competent findings of fact in this matter because findings of fact number five and twenty-seven are not based upon clear, cogent, and convincing evidence.
As such, this Court should adopt the dissenting opinion from the Court of Appeals and reverse the order adjudicating N.G. neglected.  
2. THIS COURT SHOULD REVERSE THE MAJORITY DECISION OF THE COURT OF APPEALS IN THIS MATTER.  THE TRIAL COURT ERRED IN ADJUDICATING N.G. NEGLECTED SOLELY ON THE BASIS OF HER OLDER SIBLING’S INJURIES.
(Assignments of Error Nos. 2 & 3: T. p. 178, line 17, p. 184, lines 23-24; R. pp. 40, 62)
STANDARD OF REVIEW

N.C.G.S. §7B-805 provides that the allegations in a petition alleging abuse, neglect, or dependency must be proven by clear and convincing evidence.  The reviewing court must determine whether the conclusions of law are supported by the findings of fact.  In the Matter of M.J.G., 168 N.C. App. 638, 643, 608 S.E.2d 813, 816 (2005).  
LAW AND ANALYSIS
When petitioner took custody of N.G., she was two months old.  She was healthy and uninjured.  N.G. did not live in an inappropriate home or have parents who abused drugs or alcohol.  Moreover, there was no direct evidence indicating either parent inflicted the injuries on L.G.  D.S.S. and the parents had simply reached an impasse – the parents would not admit to causing L.G.’s injuries and D.S.S. would not permit them to have custody of any of their children until they did so.  
Petitioner failed to enter into a family services case plan with the parents with regard to N.G.  Despite the parents’ impressive efforts at complying with the Family Services Case Plan with regard to J.G., none of their children have been allowed to remain in their custody.  This result is patently unfair and is tantamount to a forced sterilization of these parents.  This Court should reverse the trial court’s order adjudicating N.G. neglected.
According to N.C.G.S. §7B-101(15) a neglected juvenile:

does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

A parent’s conduct in a neglect determination must be evaluated on a case-by-case basis considering the totality of all of the evidence.  Speagle v. Seitz, 354 N.C. 525, 557 S.E.2d 83 (2001), reh’g denied, 355 N.C. 224, 560 S.E.2d 138, cert. denied, 536 U.S. 923, 122 S.Ct. 2589 (2002).  Neglect may be shown by a parent’s lack of parental concern for his child or by failure to provide financial support and maintenance.  In re Williamson, 91 N.C. App. 668, 675, 373 S.E.2d 317, 320 (1988).  In order to adjudicate a child neglected, our Courts require “some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide ‘proper care, supervision, or discipline’”.  In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-2 (1993)(emphasis added).  Neglect is ordinarily demonstrated by serious and substantial allegations.  In the Matter of Stumbo, 357 N.C. 279, 287, 582 S.E.2d 255, 260 (2003)(emphasis added)(holding that anonymous call reporting naked two-year-old child standing in driveway does not, standing alone, constitute a report of neglect).  

Our Courts’ recent decisions have emphasized that neglect is proven by clear and convincing evidence of serious and substantial allegations against the parents.  See e.g. In the Matter of A.B., 179 N.C. App. 605, 635 S.E.2d 11 (2006)(upholding finding of neglect where newborn’s older [infant] sibling was adjudicated abused and neglected due to multiple bruises and serious injuries including life-threatening trauma to the liver); In the Matter of A.K., 178 N.C. App. 727, 637 S.E.2d 227 (2006)(reversing adjudication of neglect based solely upon fifteen month old order alleging neglect of the older sibling where the basis of neglect was purported abuse by the parents and no evidence was presented as to the parents’ progress or current explanation about the cause of the child’s injuries); In the Matter of Nicholson, 114 N.C. App. 91, 440 S.E.2d 852 (1994)(affirming trial court’s order dismissing petition alleging neglect of three and one-half year old based upon death of older sibling from shaken baby syndrome and stepfather’s conviction of involuntary manslaughter because child not in danger of shaken baby syndrome); In re P.M., 169 N.C. App. 423, 610 S.E.2d 403 (2005)(affirming order adjudicating neglect of child based upon neglect of four older siblings, mother’s violation of protection plans, and her failure to take responsibility for the consequences of failing to care for the children removed); and In re McLean, 135 N.C. App. 387, 521 S.E.2d 121 (1999)(affirming trial court’s adjudication of neglect of newborn child residing at the hospital, because infant’s three-month old sibling was killed by head trauma inflicted by the father).
Thus, even with a prior adjudication of neglect, the trial court must amply consider evidence of changed conditions in a subsequent hearing.  Especially when a parent does not have custody of a child – the court must consider any evidence supporting changed circumstances in light of the parent’s history of neglect and the probability of the problem happening again. In re Pierce, 146 N.C. App. 641, 554 S.E.2d 25 (2001) TA \l "In re Pierce, 146 N.C. App. 641, 554 S.E.2d 25 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002)" \s "In re Pierce, 146 N.C. App. 641, 554 S.E.2d 25 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002)" \c 1 

 TA \l "In re Pierce, 146 N.C. App. 641 (2001)" \s "In re Pierce, 146 N.C. App. 641 (2001)" \c 1 .


Apparently, petitioner does not believe that the respondent-parents should ever have the opportunity to care for their own children.  When N.G. was removed from her home, she was well-cared for and healthy.  The neglect statute does not mandate “removal of all other children from the home once a child has either died or been subjected to sexual or severe physical abuse.  Rather, the statute affords the trial judge some discretion in determining the weight to be given such evidence.”  Nicholson, supra, at 94, 440 S.E.2d at 854.  
In cases of this sort, the decision of the trial court must of necessity by predictive in nature, as the trial court must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.  
McLean, supra, at 396, 521 S.E.2d at 127.  
It is noteworthy that in both Nicholson and McLean, the fathers were convicted of involuntary manslaughter in the death of the older siblings.  McLean at 395, 521 S.E.2d at 126-27; Nicholson at 93-94, 440 S.E.2d at 853-54.  As set forth in A.K., moreover, the parents’ failure to admit injuring L.G. should not result in a denial of their right to parent future children.    

The facts of this case are nearly identical to those of A.K., supra.  In A.K., the older sibling suffered a seizure while only four weeks old.  Id. at 728, 637 S.E.2d at 228.  While at the hospital, doctors discovered that the baby had 16 bone fractures.  Id.  The parents repeatedly denied causing their child’s injuries.  Id. at 729, 637 S.E.2d at 228.  The court adjudicated this child neglected, based upon the parents’ failure to recognize that the injuries were not caused by a metabolic bone deficiency.  Id.  This Court, however, concluded that the second child, A.K., was not at substantial risk of neglect if placed with the parents based upon the evidence presented by petitioner.  Id. at 732, 637 S.E.2d at 230.  

Jason and Belinda deny responsibility for L.G.’s injuries.  L.G. was adjudicated abused on 24 August 2001. Parental rights were terminated on 29 August 2002.  N.G. was not adjudicated neglected until 20 September 2006, more than five years after the original adjudication involving L.G.  Even if the trial court’s findings of fact relied upon in this matter were valid, the fact that five years elapsed between L.G.’s adjudication and the adjudication involving N.G. mandates reversal of this order.
The trial court erred in failing to dismiss the petition alleging neglect of N.G., and in concluding that she was neglected.  The proper findings of fact in this matter do not support the conclusion of law that she was neglected.  This Court should reverse the majority’s decision from the Court of Appeals and adopt Judge Tyson’s dissent.
3. BECAUSE THE FINDINGS OF FACT DO NOT SUPPORT THE ADJUDICATORY CONCLUSIONS OF LAW TWO AND THREE, THE TRIAL COURT’S DISPOSITIONAL ORDER SHOULD ALSO BE REVERSED.  THE TRIAL COURT ERRED IN ORDERING THE CESSATION OF REUNIFICATION EFFORTS BETWEEN N.G. AND HER PARENTS AND IN CEASING RESPONDENTS’ VISITATION.  THIS COURT SHOULD ADOPT JUDGE TYSON’S DISSENT ON THIS ISSUE.  
(Assignments of Error Nos.: 4, 23: R. pp. 43, 62, 67; T. p. 271, line 1)
STANDARD OF REVIEW

This Court reviews the trial court’s conclusions of law de novo.  In re J.J., 180 N.C. App. 344, 346, 637 S.E.2d 258, 260 (2006).  
LAW AND ANALYSIS
Immediately after the adjudication hearing in this matter, the court proceeded to disposition.  The court made findings of fact at disposition and concluded that petitioner should cease reunification efforts, that such efforts would be futile, that it was in N.G.’s best interest for full custody to go to D.S.S., and that placement in foster care was necessary to ensure the child’s safety.  (R. p. 43).  The trial court’s findings of fact, however, do not support these conclusions of law.  The trial court erred in concluding that reunification efforts should cease and that the court’s order was in N.G.’s best interest.

At disposition, the trial court found the following pertinent facts:

5. The court has reviewed the exhibits offered by the parents but does not find the same to be credible on the issue of the juvenile’s safety and best interest.

6. DSS has been involved with the respondent parents since 2001 when their first child was placed into protective custody.  They have failed to cooperate with the various social workers and failed to fully comply with family service plans.  They did not make reasonable efforts at reunification in their first child’s care.  Although they entered into a service agreement (updates) with their second child, they have not met the goals outlined in the service plans within a reasonable time.  They concealed their third child from DSS and expressly failed to tell the truth about the possible pregnancy.  The parents have not recognized appropriate responsibility or involvement in the injuries to their first child.  They deny responsibility or involvement with the injuries but placed the blame for the injuries on others without any reliable evidence being produced.  They refused an appropriate course of treatment to obtain parental education, supervision, instruction and behavioral counseling.  There has not been adequate attempt on their behalf to cooperate with a safety plan to assure the juvenile’s safety.  Their lack of candor, truthfulness and cooperation further complicates the issue of the juvenile’s safety if placed with the parents.  A plan of reunification would be considered by the court to be futile.
7. The respondent parents have introduced into evidence various documentation of their involvement with Multicultural Community Development Services (MCDS) including but not limited to classes in anger management, stress management and parenting classes.  The parent’s certificates of completion of these programs were introduced and accepted into evidence.  MCDS is an organization involved with instructions in parenting and family development.  During testimony from the parents at the hearing, they both testified of being involved in various aspects of MCDS Programs.  The DSS social worker discussed with the parents the prospects of their involvement with the MCDS programs and advised the parents at that time that the program or programs sponsored by the MCDS agency would not be acceptable to DSS.  The Dispositional Order in this matter directed that the parents were to participate in the Family PRIDE Program to include individual counseling or therapy for each parent by a therapist approved by DSS and the GAL.  In addition, the order directed that the parents shall participate in anger management classes at an approved facility offering the same.  The DSS social worker provided to the parents a list of approved anger management classes.  
8. It is in the best interest of the juvenile that full custody of the juvenile to be awarded to DSS for placement in foster care until further orders of the court.

9. Further visitation between the juvenile and the parents should be terminated with a final visitation.

10. Petitioner was unable to exercised [sic] reasonable efforts to prevent placement of the juvenile in an out of home placement.
(R. pp. 41-43). 

These findings of fact do not support the conclusions of law entered in this matter on disposition.  Specifically, the findings of fact do not support the conclusions that:

2. It is in the best interest of the juvenile for the full custody of the juvenile to be awarded to DSS.
3. The development of a plan of reunification of the child with the parents would be futile.

5. The Petitioner, Harnett County Department of Social Services, was unable to exercise reasonable efforts to prevent the filing of this proceeding and the placement of the juvenile in care, but the filing of the same and the placement in care were necessary to assure the safety of the juvenile.

(R. p. 43).  The trial court’s findings of fact herein do not support these conclusions of law.
The trial court’s dispositional orders in abuse, neglect, and dependency proceedings must contain findings of fact based upon the credible evidence at the hearing.  In re Helms, supra, at 510-11, 491 S.E.2d at 676 (1997).  A trial court can only order the cessation of reunification efforts between a child and her parents when it finds facts based upon credible evidence presented that support the court’s conclusion to cease reunification efforts.  In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 (2001), appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002).  In this case, the trial court ordered that D.S.S. could cease reunification efforts of N.G. with her parents.  

N.C.G.S. §7B-507(b) provides that:

In any order placing a juvenile in the custody or placement responsibility of a county department of social services, whether an order for continued nonsecure custody, a dispositional order, or a review order, the court may direct that reasonable efforts to eliminate the need for placement of the juvenile shall not be required or shall cease if the court makes written findings of fact that:

(1)Such efforts clearly would be futile or would be inconsistent with the juvenile’s health, safety, and need for a safe, permanent home within a reasonable period of time…

The trial court improperly concluded that petitioner could cease reunification efforts and the findings of fact at disposition do not support the conclusions of law.  The petitioner, since 2001, has expected the parents to admit causing the injuries to L.G. or to otherwise explain what caused her injuries.  In fact, no one knows who or what caused L.G.’s injuries.  Experts in her case testified that she suffered from shaken baby syndrome but the nature of this evidence is such that it is nearly impossible to place a specific time that her injuries would have occurred.  In any event, it is time to move on.

Five years elapsed between the adjudications involving L.G. and N.G.  It is time for the trial court to focus on efforts made by the parents since that adjudication in 2001.  In fact, the parents did accomplish a great deal in 2005 and 2006.
They attended and completed many hours of parenting classes and anger management counseling.  The fact that, after they began working with MCDS, D.S.S. decided that this would not be an appropriate provider does not negate their effort.  Moreover, they attempted to find a suitable alternative to the PRIDE Program but petitioner did not keep up their end of the bargain as set out in the prior dispositional order by responding to correspondence on that issue.  The parents should not be faulted for the inaction of petitioner.  
It is further noteworthy that even an objective outsider noticed the “divisive history” between D.S.S. and the parents.  (R. appendix p. 62).  It is apparent that there is little that the parents could do herein to change the outcome of these proceedings from the perspective of D.S.S.  

It is noteworthy, moreover, that D.S.S. never attempted reunification efforts between the parents and N.G.  No case plan was ever entered into with regard to this child.  

Thus, the competent findings of fact at disposition do not support the conclusion that petitioner should cease reunification efforts.  The findings do not provide an answer to “why” such cessation of reunification efforts is necessary.  When the parents have followed through with court-recommended treatment, albeit through an alternative provider, attended visitations, provided child support, and maintained a suitable residence for their children it is not necessary to cease reunification efforts.  There was no evidence that N.G. was injured or in poor health during the time she lived with her parents.  Given all of the competent evidence and findings of fact, it is clear that reunification efforts would not be futile.

As such, the trial court erred in concluding that reunification efforts would be futile, that placement in foster care was necessary, and that it was in N.G.’s best interest to remain in D.S.S.’ custody.  This Court should adopt Judge Tyson’s dissent and reverse the order on adjudication and disposition in this matter.

CONCLUSION


For all of the foregoing reasons, the respondent-mother respectfully requests that this Court adopt Judge Tyson’s dissent and reverse or vacate the order of the trial court on 25 January 2007 adjudicating the minor child N.G. neglected and the dispositional order relieving the petitioner of further reunification efforts. 
Respectfully submitted, this the 18th day of November, 2007.
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