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QUESTIONS PRESENTED

******************************************

I.
Should the trial court's decision to cease reunification be reversed because it erred by failing to appoint a guardian ad litem for the child?

II.
    Should the trial court's decision to cease reunification be reversed because it erred when it failed to appoint a Guardian ad Litem for the father?

III.    Must the trial court’s decision be reversed, because the trial court lacked subject matter jurisdiction when the Department of Social Services lacked standing?

IV.
Should the trial court’s decision be reversed, because the trial court failed to make required findings of fact?

V.
Should the trial court be reversed because it erred when it entered an order ceasing reunification without sufficient evidence, and ceasing reunification was not in the best interests of the child, and the petitioner failed to make reasonable efforts at reunification?

VI. Should the trial court’s decision be reversed because it failed to enter a timely order?

STATEMENT OF THE CASE
This case was initiated with a Petition, filed 3 Oct. 2001, alleging that M.S. and his half-brother B.E., (not a subject of this appeal,) were dependent and were being neglected by their mother and father/step-father.  Shortly thereafter, the mother abandoned her children and left the state.  B.E. was placed with his grandmother, and at all times relevant to this appeal, this case has primarily concerned M.S., and his father, Matthew S.

Summons/Notice of Hearing were served on 7 Oct. 2001.  The hearing on Adjudication and Disposition was held on 27 November 2001.  M.S. was adjudicated to be neglected and dependent.  

Review hearings were held in  February, May, and September 2002.  A Permanency Planning hearing was held in Oct. 2002.  In November 2002, the child and the father were reunified, when M.S. was placed back in his father's home, and legal custody of the child was returned to the father at the 21 January 2003 hearing.  

More review hearings were held in February, May, July, and August 2003.  On 8 June 2003, the court entered an order, (nunc pro tunc, 16 May 2003,) putting the child, sua sponte, back into the custody of the Department.  On 28 Oct. 2003, the case came on for hearing before the Hon. Burford A. Cherry, District Court Judge presiding, at a Permanency Planning hearing, at which time the trial court ordered that efforts at "reunification" cease.  Mr. S. appealed.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-father appeals pursuant to North Carolina General Statute §7B- 1001 which provides for appeal of a disposition following adjudication.  The order entered by Judge Cherry changing the permanent plan for the child, ceasing reunification efforts between the Respondent-father and his son is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
On 3 Oct. 2001, the Catawba County Department of Social Services filed a Petition alleging that M.S. and his half-brother B.E., (not a subject of this appeal,) were dependent, and were being neglected by G.S., their mother, and Mathew S., father to M.S. and step-father of B.E. (R. p. 3-7).  The allegations were based on the assertions that the mother of the children had abandoned her family and left the state, and poverty-related problems: that the father was about to be evicted due to inability to pay rent, lack of food, etc.  Further allegations included concerns about the father's "mental incapacity", and that he had expressed "suicidal ideation" (R. p. 5).

M.S. was taken into DSS custody on 2 October 2001 (R. p. 11), and he and his half-brother were placed with their grandmother and step-grandfather (R. p. 18).  But shortly thereafter, it was discovered that the step-grandfather had beaten M.S. with a belt, and had been a perpetrator of domestic violence on the grandmother as well.  The grandmother moved out with the children (R. p. 18).  M.S.'s behavior escalated;  he apparently blamed himself for his mother leaving, and felt that his father had abandoned him, so it was recommended that he be placed at "Frye South," an inpatient mental health setting. (R. p. 19).

  Mr. S. was offered a job in Knoxville, TN, and relocated there, hoping to work some his case plan there.  He reported that it would take him 90 days to earn enough money to afford substance abuse treatment an domestic violence classes (R. p. 25).  He completed some of DSS's case plan before his move (R. p. 19).  The purported GAL recommended that he accomplish 7 goals, which she acknowledged would be difficult because he was residing in another state (R. p. 21).  She further recommended that DSS cease reunification unless Mr. S. made "diligent efforts" within 3 months (R. p. 22).  The social worker made various recommendations, and set requirements for Mr. S's case plan, none of which could he apparently work on outside Catawba County, NC (R. p. 28-9).  The requirements included that he maintain stable employment (R. p. 21, 28).

At the hearing(s) on adjudication and disposition, Mr. S., through counsel,  requested appointment of a GAL for himself because of his alleged substance abuse issues and alleged mental health problems.  His request was denied (R. p. 31).  He also requested a psychological evaluation, and that request was also denied (R. p. 31).  He additionally requested that some arrangement be made so that he could work on his case plan in Tennessee (R. p. 33).  That request was denied as well, and the court ordered Mr. S.  to "seriously consider returning to the Catawba County area to effectively engage in reunification services . . . ." (R.p. 34).  M.S. was found to be both neglected and dependent (R. p. 33).

Mr. S. left his job in Tennessee, as ordered by the trial court, but had difficulty locating employment and housing in Catawba County, and resided temporarily with relatives (R. p. 51).  He completed his substance abuse assessment, and began counseling, and was finally scheduled for a psychological evaluation (R. p. 51).  Due to the timing of his relocation, he was only able to visit with his son once, but the visit went well (R. p. 51) and he requested additional visits (R. p. 52).  Supervised visits were allowed by the court, at the discretion of the child's therapist (R. p. 53).

The child continued to experience serious behavior and mental health difficulties, and his placement was changed several times (R. p. 55, 58-9, 60-61).  Mr. S. continued to work on his case plan, locating employment, temporary housing, and completing some of his mental health treatment (R. p. 61, 65).  He made arraignments to begin paying child support (R. p. 61).  He completed the first portion of his parenting classes, and the "Intensive Outpatient Program" portion of his substance abuse treatment (R. p. 66).  Mr. S. demonstrated some ability to decrease his son's acting-out behaviors (R. p. 66).

Mr. S's psychological evaluation revealed, inter alia, that he genuinely cared for his son, and that his son's behavioral problems were due, at least in part, from separation from his father, with whom he was strongly bonded (R. p. 74).  Mr. S's substance abuse counselor reported that Mr. S. attended regularly and had had negative screens (R. p. 75).  Reports from the social worker were generally favorable (R. 77-79) .  The trial court found that Mr. S. had thoroughly complied with the case plan, and to such an extent, in fact, that it had put his job in jeopardy (R. p. 83).

The child's behavior and mental health continued to be problematic, and he 

continued to be shifted around from foster care placement, to hospitalization/inpatient care at Frye South, (R. p. 76) to other foster care placements (R. p. 87).  His father "worked well with the group home staff in determining consequences and in reinforcing the need for M[ ] to work cooperatively with the staff in helping him with his behaviors."  (R. p. 90).  

M.S. was placed back in his father's home on 27 November 2002 and adjusted fairly well (R. p. 99). The purported GAL reported that Mr. S. was "doing everything necessary for a successful reunification."  (R. p. 100).  The social worker reported that the father had "done an excellent job" of dealing with his son's behavior issues, such as limit-testing (R. p. 102).  She listed the numerous tasks Mr. S had accomplished, which were considered necessary for reunification, and recommended that M.S. be returned to his father's legal custody (R. p. 103).

The trial court returned the child to his father's legal custody on 21 January 2003 (R. p. 106).  M.S. did well in his father's care.  His oppositional/defiant behavior scaled back dramatically, and he did well in school (R. p. 109).

Despite the fact that reunification had occurred, and the child was in his father's legal custody, the social worker and the purported GAL continued their involvement in the case.  In particular, the GAL insisted that she be allowed to pick the child up from school every Wednesday afternoon, and keep him with her until 5 PM (R. p. 124).   The purported GAL said in her report that she had believed from the beginning that the prognosis in the case had been poor, and that the father "continue[d] to demonstrate irrational behavior and inability to manage his anger" (R. p. 110-111).  She recommended that M.S. be returned to DSS custody. (R. p. 111).

In February of 2003, the matter came on for a Review Hearing, at which time the social worker stated that she was concerned that Mr. S seemed to appear "somewhat paranoid," and recommended that he agree to participate in an assessment for medication, but also recommended that M.S. remain placed with his father (R. p. 115). The trial court found as a fact that the child was doing well in his father's home, (R. p. 117,) that the father continued to maintain appropriate housing and employment, continued to work with the treatment team, continued in his own therapy and in counseling along with his son, etc. (R. p. 118)  It additionally found that although an altercation had occurred between Mr. States and someone who had been providing child care,  (R. p. 117,), that "[t]here has been no impact shown of the impact (sic.) on the child of the Father's actions – no imminent danger is found.  Changing custody to the Catawba County Department of Social Services would not be in the best interests of the minor child at this time." (R. p. 118). 

A therapist working with both Mr. S. and his son reported to the court that, "[I]t is my belief that M[ ] can only decompensate if pulled from the home. . . . [and that] both father and son need to improve anger control. . . . " (R. p. 126).  The father's counselor noted a relapse in marijuana use, but stated that, for the most part, 

his progress was good (R. p. 126) and he outlined a plan for further treatment.

On 16 May 2003, the trial court ordered the child back into the custody of the Department (R. p. 134) because of a failed drug screen (R. p. 144, p. 147, para # 13).  In July, 2003, the court found as a fact that the "ACT program believes the minor child should be placed with the father (R. p. 147).  After removal from his father's home, the child immediately decompensated, threatened suicide, and required readmission to the inpatient hospital mental health setting (R. p. 136).  The child's therapist recommended that the child be placed back in his father's custody, stating that "M[ ] cannot handle being placed out of his father's care. . . ." (R. p. 136).  The purported GAL stated that, "[I]t is possible that the 10 moves in 21 months could have contributed to M[ ]'s regression . . . "(R. p. 138, 145).  She nevertheless recommended that efforts at reunification cease (R. p. 142).  The social worker reported that Mr. S. continued to cooperate, and was "complying overall with the recommendations of the treatment team and the court." (R. p. 144).  She stated that although he had failed one drug screen, he had passed the following one.  He continued to demonstrate that he could help his son when the boy gets out of control (R. p. 144).  

On 8 July 2003 the trial court decided to defer a decision about whether to cease reunification between M.S. and his father until it heard from the child's therapist (R. p. 149).  The therapist recommended that reunification efforts continue, and that it was in the best interests of the child for work towards reunification to continue (R. p. 151-2).  Nevertheless, on 28 October 2003, the trial court ordered that efforts towards reunification between father and son were to cease (R. p. 178).  Mr. S. appealed.  

ARGUMENT
I. 
THE TRIAL COURT’S DECISION MUST BE REVERSED, BECAUSE IT FAILED TO APPOINT A GUARDIAN AD LITEM FOR THE CHILD.

ASSIGNMENT OF ERROR NO. 16;   R. p. 141.

North Carolina General Statutes § 7B-601 (2003) requires that a Guardian ad Litem [GAL] be appointed by the trial court whenever a Petition alleges that a child is neglected.  The Administrative Office of the Courts [AOC] has provided a standardized form for the appointment and release of a Guardian ad Litem, to wit: AOC-J-207.  

When the undersigned counsel received the court file in this matter, and discovered that there was no form in the file appointing a GAL for the child, or other order appointing a GAL, she contacted the Clerk to see if the form or order was in the court file but had not been sent along with the rest of the file.  She was informed that there was no appointment form or order in the file.

On 12 July 2004, undersigned served a Proposed Record on Appeal on the Attorney Advocate for the Guardian ad Litem program in Catawba County, in addition to the attorney for the Department of Social Services (R. p. 190).  Neither the attorney advocate nor the attorney for the Department  filed Objections and Amendments to the Proposed Record, nor did either one informally request that any documents be added to the Record.  In the Proposed Record, undersigned assigned error to the failure to appoint a Guardian for the child (R. p. 196) giving notice that this was at issue.

Although it appears that someone acted as the GAL for this child, the lack of formal judicial appointment should not be dismissed as a mere technicality.  This Court should be concerned that someone representing themselves as a GAL could gain access to very private, confidential areas of a child's life without proper authorization.  It does not portend well for the integrity of the Guardian ad Litem program if an individual can gain access to confidential material from therapists, doctors, teachers, etc., without producing a court order proving that he or she has judicial authority to gain that access.

There is an additional problem with the purported Guardian ad Litem in this case.  On 21 January 2003, M.S. was returned to his father's full legal custody.  Mr. S. was then, presumptively, a fit and proper person to have custody of his child.  Where was the statutory authority for the GAL to continue to monitor the child and intrude into Mr. S's family?  The GAL insisted on picking M.S. up from school one afternoon each week, and not returning the child home until 5 PM (R. p. 124).  Even had the GAL been properly and formally appointed at the beginning of the case, she had no authority to intrude into this family once full legal custody had been returned to the father.

One of the stated purposes of the Juvenile Code is to respect the right to family 

autonomy, and protect the constitutional rights of parents, N.C.G.S. § 7B-100 (2003).  A parent has the right to determine those with whom his/her children associate.  While a parent's to custody must yield when they are unfit, Petersen v. Rogers, 337 N.C. 397, 403, 445 S.E.2d 901, 904 (1994), it is also true that when "parents retain lawful custody of their minor children, they retain the prerogative to determine with whom their children shall associate." Id. at 403, 445 S.E.2d at 905.  Thus, the GAL had no right to insist on continuing to see the child, and the trial court erred when it failed to instruct the GAL to leave the family alone.  It is particularly egregious in light of the fact that the GAL was not properly and officially appointed in the first place.  The trial court must, therefore, be reversed.

II.
THE TRIAL COURT ERRED AND MUST BE REVERSED BECAUSE IT FAILED TO APPOINT A GUARDIAN FOR THE RESPONDENT-FATHER, WHO WAS ENTITLED TO SUCH AN APPOINTMENT AS A MATTER OF LAW.


ASSIGNMENT OF ERROR NO. 15, R p. 195.

North Carolina General Statute  § 7B-602(b)(1) states in pertinent part that a guardian ad litem shall be appointed to represent a parent in cases, “[w]here it has been alleged that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101 in that the parent is incapable as a result of substance abuse . . . mental illness . . . or any other similar cause or condition of providing proper care and supervision of the juvenile . . .” Id. (N.C.G.S.§ 7B-602(b)(1) (2003) (emphasis added).

Recently, this Honorable Court reversed and remanded a case where the parent was impaired, and as a result, was unable to parent her child adequately.  In In re: T.B.K., __ N.C. App. __, __ SE 2d. __, (COA03-1286, filed: 7 September 2004), this Court held that the Respondent-mother was entitled to a Guardian ad Litem, and the trial court's failure to appoint one constituted reversible error.  See also, In re J.D., ___ N.C. App. ____, ___ S.E.2d (4 May 2004, COA03-71-2)

In In re Estes, 157 N.C. App. 513, 579 S.E.2d 496, disc. rev. denied, 357 N.C. 459, 585 S.E.2d 390 (2003), this Court also considered a case where the petition to terminate parental rights alleged that the Respondent-mother was incapable of providing supervision and appropriate care to her child due to the mother's mental illness.  The Court of Appeals reversed the trial court, holding that the trial court could not properly terminate respondent's parental rights without appointing a GAL to represent respondent at the termination hearing. 
This Honorable Court held that, 

where the allegations contained in the petition or motion to terminate parental rights tend to show that the respondent is incapable of properly caring for his or her child because of mental illness, the trial court is required to appoint a guardian ad litem to represent the respondent at the termination hearing.

Id. at 518, 579 S.E.2d at 499. 

In the case at Bar, the DSS made numerous allegations that the Respondent-father was mentally ill, had a history of substance abuse, and that those issues prevented him from caring for his son (R. p. 5, 19, 20, 25, 29, 35, 61, 164, 169).  In its removal Petition, the Department alleged that M.S. was both neglected and dependent, and further stated that, 

the juvenile's parent due to mental incapacity and the absence of an appropriate alternative child care arrangement, is unable to provide for [his] care. . . . [and] on or about October 1 2001 Mr. S[ ] sent a note to [the child's] school that included language a suicidal ideation (sic.)

These allegations were sufficient to justify the appointment of a GAL.  On 27 November, the purported GAL stated that Mr. S. needed a "psychological evaluation to assess his mental state and depression." (R. p. 19).  She also reported that Mr. S. had completed a substance abuse evaluation, and that "Intensive Out-Patient Therapy" had been recommended (R. p. 19).  These are all issues which, once brought to the attention of the trial court, should have triggered the appointment of a GAL for Mr. S.

Counsel for the father requested the appoint of a GAL early on in the case, but his request was denied (R. p. 31).  He also requested that a continuation be granted so that Mr. S. could have a psychological evaluation.  That request was also denied (R. p. 31).

Just before the court decided to cease reunification, a counselor with the "ACT" program recommended that work continue on helping Mr. S. with his anger management issues (R. p. 126).  Mr. D's therapist continued to express concern about his substance abuse issue, and his mental health, and reported to the court that Mr. S. should continue in his therapy 3 times a week for an indefinite period of time. (R. p. 127)

Because of his mental health issues, and because of his alleged substance abuse, a GAL should have been appointed for Mr. S.  The court's failure to do so constitutes reversible error.

III.
THE TRIAL COURT ERRED AND SHOULD  BE REVERSED BECAUSE IT LACKED SUBJECT MATTER JURISDICTION.


ASSIGNMENT OF ERROR NO. 13, R p. 195.

Pursuant to N.C.G.S. § 7B-302 (2003), it is the responsibility of a County Department of Social Services to investigate reports of abuse or neglect. "It is this statute that sets off a chain of statutory and regulatory actions by the DSS."  In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003).  Petitions alleging abuse, neglect, or dependency are filed by the Director of Social Services, N.C.G.S. § 7B-403 (2003).  By doing so, as the Petitioner, DSS becomes a party to a case wherein allegations of abuse, neglect and/or dependency have been made.

"A county department of social services, to whom custody of a child has been given by court order, has standing to maintain such an action."  In re Manus, 82 N.C. App. 340, 342, 346 S.E.2d 289, 291.   "Standing is jurisdictional in nature and 'consequently, standing is a threshold issue that must be addressed, and found to exist, before the merits of [the] case are judicially resolved."  In re Miller, 162 N.C. App. 355, 357, 590 S.E.2d 864, 865 (2004)(other citation omitted).

In Miller, this court considered a case where the parents had placed their child with another couple, so that he could be adopted by them.  The Wayne Co. DSS filed a removal petition, and the child was subsequently found to be neglected and dependent.  DSS had legal custody at that time, and the trial court placed the child with the prospective adoptive family.  Following a permanency planning hearing, the trial court awarded legal custody of the child to the couple with whom the child had been placed.  Several months later, DSS filed a petition to terminate the parental rights of the birth parents.  Several months after that, the trial court terminated the rights of the birth parents, and the mother appealed.  

The Miller court held that the termination order had to be vacated because DSS did not have custody at the time they filed the termination petition, and thus they lacked standing to initiate a termination proceeding.  

At the time DSS filed its petition. . . DSS no longer had custody of [the child]. . . .Because DSS no longer had custody of the child, DSS lacked standing . . . to file a petition to terminate respondent's parental rights.  A North Carolina court has subject matter jurisdiction only if the petitioner. . . has standing. 

Miller, Id, at 358, citing Sarda v. City/County of Durham Bd. Of Adjustment, 156 N.C. App. 213, 215, 575 S.E.2d 829, 831 (2003). 

In the case at Bar, the trial court returned full legal custody of M.S. to his father on 21 January 2003 (R. p. 107).  At that point in time, the father was restored to his "original, pre-adjudication status as [a] parent[ ]."  In re Dexter, 147 N.C. App. 110, 115, 553 S.E.2d 922, 925 (2001).  The Department was no longer a party to the case, and no longer had standing to participate in the review hearings that followed (see, e.g., R. p. 117), nor to submit reports to the court, nor to have them admitted as evidence.

The Department was free, of course, to make new allegations and to file a new petition, pursuant to N.C.G.S. § 7B-402(2003).  But without a new petition, DSS lacked standing, which deprived the court of subject matter jurisdiction.

The order entered by the trial court stating that DSS could "cease reunification efforts" was and is, therefore, a nullity.  The child had been restored to his father's full legal custody, not just placement, with custody being retained by DSS.  This had the effect of establishing that the father had resolved the issues raised in the removal petition, and that the child had lost his status of being neglected and dependent.

When the trial court ordered the child back into DSS custody, (R.p. 134), it did so sua sponte;  there was no motion before the trial court filed by DSS or the Guardian.  In light of the fact that DSS lacked standing even to file such a motion, the trial court's action was especially egregious, and, once more, a nullity.  

jurisdiction is dependent upon the existence of a valid motion, complaint, petition, or other valid pleading: 
A court cannot undertake to adjudicate a controversy on its own motion; rather, it can adjudicate a controversy only when a party presents the controversy to it, and then, only if it is presented in the form of a proper pleading. 

In re McKinney, 158 N.C. App. 441,444 581 S.E.2d 793, 795 (2003) citing, In re Transportation of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 557,  558 (1991) (emphasis in original).

There was no proper motion or pleading before the court when it decided to put the child into DSS's custody.

There was also no proper pleading before the court when it decided, sua sponte, to allow DSS to "cease reunification efforts".   DSS had no standing at that time, and therefore, the court could not order it to cease reunification efforts.

Further, the order lacks sufficient findings to indicate in what way, if any, the father's behavior was having any effect on the child.    This court has consistently held that "not every act of negligence on the part of parents or other care givers constitutes 'neglect' under the law and results in a 'neglected juvenile.'" Stumbo, 357 N.C. at 283, 582 S.E.2d at 258.  Nothing in the order rises to a level to trigger a new adjudication of neglect.  "[T]here be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide 'proper care, supervision, or discipline.'" In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-02 (1993).

 There were no findings in the order that Mr. S. had done anything that would cause M.S. harm.  The primary complaint was that he was allegedly having anger management issues when dealing with the Department - - which no longer had standing - - and with the GAL - - who had never been properly appointed.

Further, while his son was in Mr. S's custody, Mr. S. had the right to determine with whom his son associated. Petersen v. Rogers, 337 N.C. 397, 403, 445 S.E.2d 901, 905 (1994)("So long as parents retain lawful custody of their minor children, they retain the prerogative to determine with whom their children shall associate.") Thus there were no legal grounds for the GAL's complaint that the father was denying her access to the child (R. p. 124).

Mr. S. was granted full legal custody of his son.  Several of the mental health care providers said many times that the child was better off in his father's custody (R. p. 126-7; 136, 151-2).  He and his son should have been left alone.  Instead, the Department - - which had lost its standing when custody of the child was returned to the father - - and the purported GAL, continued to hover, intrude, and interfere with Mr. S. and his son.  When DSS lost standing, the trial court was divested of its jurisdiction, and its order, ceasing reunification, must be vacated.

IV.
THE TRIAL COURT ERRED AND SHOULD  BE REVERSED BECAUSE IT FAILED TO MAKE REQUIRED FINDINGS OF FACT, THE FINDINGS ARE NOT SUPPORTED BY COMPETENT EVIDENCE, AND THE CONCLUSIONS ARE NOT SUPPORTED BUY THE FINDINGS.


ASSIGNMENT OF ERROR NO's 1-6,14, R p. 195.

IV.
The trial court’s decision should be reversed, because the trial court failed to make required findings of fact

The purpose of a Permanency Planning Hearing is "to develop a plan to achieve a safe, permanent home for the juvenile within a reasonable period of time." N.C.G.S. §7B-907(a) (2001).  When a trial court structures a permanent plan, and determines whether the children of a family are going to be able to return home to their parents, or whether they will remain placed outside the home, that court must consider several important criteria.  N.C.G.S. § 7B-907(b)(2003)("At the conclusion of the hearing, if the juvenile is not returned home, the court shall consider the criteria and make written findings…")(emphasis added).   It must examine and weigh the evidence which is relevant to those criteria, and then make findings based on evidence which is clear, cogent, and convincing.  Finally, it must fashion conclusions of law which are supported by the findings. N.C.G.S. § 7B-907(c)(2001).  See, In re Gleisner, 41 N.C. App. 475, 480 539 S.E.2d 362 (2000) (“In a non-jury trial, it is the duty of the trial judge to consider and weigh all of the competent evidence, and to determine the credibility of the witnesses and the weight to be given their testimony.”)(citation omitted.).

The North Carolina Court of Appeals has held that the General Assembly's use of the word "shall" establishes a mandate.  Failure to comply with the statutory mandate is reversible error.  In re Wade, 67 N.C. App. 708,711 313 S.E.2d 862 (1984) (“The statutory use of the word ‘shall’ is a mandate to trial judges . . . .Failure to follow the mandate of the statute is error.”). See also, In re Eades, 143 N.C. App. 712, 713, 547 S.E. 2d 146, 147 (2001);  In re Alexander, ___ N.C. App. ____, 582 S.E.2d 466 (2003).

When entering a dispositional order following a permanency planning hearing, “the trial court can only order the cessation of reunification efforts when it finds facts based on credible evidence presented at the hearing that support its conclusion of law to cease reunification efforts.” In re Weiler, 158 N.C. App. 473, 477, 581 S.E.2d 134, 137 (N.C. App. 2003)(emphasis added).  There was insufficient evidence presented at the hearing, and the court in the case sub judice failed to make required findings of fact, and should be reversed.

In the case at Bar, we have an unusual situation.  The child was returned to the father's physical custody in November 2002 (R. p. 117), and was returned to his full legal custody on 21 January 2003 (R. p. 107).  Without any further Motion or Petition on the part of the Department, the trial court ordered the child placed back in DSS custody on 16 May 2003. It is questionable whether the trial court had jurisdiction to do so.  (See supra at 17).

In the 8 July 2003 order, the court stated that the permanent plan was still "reunification" even though the family had already been reunified (R. p. 149).  On 22 January 2004, (nunc pro tunc 28 October 2002), the trial court once again changed the permanent plan for the child, this time to adoption.  Assuming, arguendo, that the trial court had jurisdiction at that point to enter that order, it was required to make findings of fact as required by N.C.G.S. § 7B-907(2003), in compliance with N.C.G.S. § 7B-906(2003) and N.C.G.S. § 7B-507(2003), based on evidence presented at the hearing.  This the trial court failed to do.

This case is similar in many respects to In re J.S., ___, N.C. App. ___, ___ SE2d ___, (COA03-1047, Filed: 20 July 2004).  In J.S., this court reversed, holding that the order ceasing reunification was inadequate.  As in J.S., many of the findings in the case at Bar were merely statements regarding the status of the case, to wit:  findings no. 1,2,4-7, 9, 11, 12, 14, 16, part of 17, 18, part of 19, and 23 (R. p. 174-176).   

The trial court in J.S. erred by delegating its fact finding duty to others by broadly incorporating reports written by the social worker and GAL, as did the trial court in this case (R. p. 174).  Further there is no indication from the transcript that reports from the social worker or the (purported) GAL were formally admitted into evidence; Or, if reports were admitted, exactly which reports were admitted, because there are no reference dates in the third unnumbered paragraph of the order indicating which reports were being incorporated into the order (R. p. 174).  All of the reports ever written? Or only the most recent ones?  It is impossible to tell.

In the Record, there are reports which are dated 28 October 2003, but nether report is file-stamped (R. p. 161, 167)  Of greater concern is that many (too numerous to mention) of the "facts" in one report conflict with the "facts" in the other report (R. p. 161-171), and that many of the "facts" conflict with earlier reports.  For example, in a report dated 29 October 2002, the (purported) GAL stated that, "Mr. S[ ] continues to be committed to reunification with his son and has taken every step required of him to ensure his son's return to his home." (R. p. 87).  Yet in the 28 Oct. 2003 report, the (purported) GAL stated that she "cannot see that any significant progress has been made since M[ ] was removed from his father's home in October 2001."  (R. p. 169).

In both cases, (J.S. and the case at Bar,) the trial court failed to make a specific finding as to why the child could not return home, and whether he might be able to return home within the next six months, N.C.G.S. § 7B-907(b)(1)(2003).  Additionally, 

N.C. Gen. Stat. § 7B-907(c) requires that at the conclusion of a permanency planning hearing, “the judge shall make specific findings as to the best plan of care to achieve a safe, permanent home for the juvenile . . . .” N.C. Gen. Stat. § 7B-907(c)(2003). The court made no findings addressing this requirement.


J.S., (see Appendix at 3).

It is impossible to tell from the meager transcript in this case whether there was any sworn testimony at all.  The social worker made a statement, but it is impossible to tell whether she was under oath (T. p. 3, line 3).  The balance of the transcript contains arguments of counsel only.  The (purported) GAL did not testify.  There was no testimony from any teachers, any therapists, any doctors, or anyone else.  The foster care giver was present (T. p. 10, lines 5-11), but apparently did not testify.  There was insufficient evidence presented at the hearing upon which to base a decision to cease reunification efforts in this case.

At the close of this very brief hearing, the court stated only that, 

Reunification efforts with the father shall cease.  I think I recall telling him on prior occasions that the ball was in his court and if he messed up, this is what was going to happen, and this certainly constitutes messing up in a major way.

(T. p. 6, line 25, through p. 7, line 4)

That is the only statement resembling a "finding of fact" actually made by the court, and yet the written order contains 23 findings which were not actually made by the court.  In In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000), this court held that there was no error when the written TPR order contained two findings which were not recited in open court.  Brim is distinguishable.   There, the trial court’s rendering of its oral order was very detailed, occupied more than twenty-five (25) pages of transcript, and generally conformed to the written order. Id, 139 N.C. App. at 737, 535 S.E.2d at 349.  In stark contrast, in the case sub judice, there were essentially no findings of fact made on the record, and what little is there does not in any way resemble what appears in the written order.

Additionally, some of the "findings" in the written order conflict with one another.  "Finding" no. 9 essentially states that the father has not been in counseling.  "Finding" no. 12 states that he has (R. p. 175).  "Findings" no. 7 & 16 state that the father has participated with the child in his therapy (R. p. 175-6).  "Finding no. 20 mentions the father's alleged failure "to make arrangements for his own therapy. . . (R. p. 177).  "Finding" no. 5 states that "there has been (sic.) no acting out incidents . . . . [and] The Wray home has provided the nurturing environment that the minor child needs . . . . "  (R. p. 174) Yet "Finding no. 6 details "acting out" incidents so severe that the child required inpatient mental health treatment for 13 days (R. p. 175).

In summary, there was insufficient evidence prevented at the hearing, and  there was insufficient evidence to support the findings.  The findings in turn do not support the conclusions, and the trial court, must, therefore, be reversed.

V.
THE TRIAL COURT ERRED AND SHOULD  BE REVERSED BECAUSE IT ERRED WHEN IT ENTERED AN ORDER CEASING REUNIFICATION WITHOUT SUFFICIENT EVIDENCE, AND CEASING REUNIFICATION WAS NOT IN THE BEST INTERESTS OF THE CHILD, AND THE PETITIONER FAILED TO MAKE REASONABLE EFFORTS AT REUNIFICATION 


ASSIGNMENT OF ERROR NO's 5,7-9,11; R p. 195.

[O]ne of the essential aims, if not the essential aim, of the dispositional hearing and the review hearing is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).

In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573, modified & aff'd, 311 N.C. 586, 319 S.E.2d 567 (1984). 

The Adoption and Safe Families Act, 42 USC §620, et seq., [hereinafter "ASFA"]  requires that reasonable efforts be made to reunify families, (see, e.g., 45 CFR 1356.21.).  Additionally, our Juvenile Code requires that Departments of Social Services make reasonable efforts at reunification. N.C.G.S. § 7B-507(2003).

In most cases, when an assignment of error contains the assertion that the Petitioner has failed to make reasonable efforts to reunify a family, the appellant is asserting that the Petitioner has made insufficient efforts.   However, "reasonable efforts" should include a ceiling, and not just a floor.  "Reasonable" should include some sensible limit.  

In this case, even once full legal custody of the child had been restored to his father, and all reports indicated the child was doing fine, the social worker and GAL - - both lacking legal authority to do so - - continued to insist on managing and directing and intervening and interfering and picking at this family until, inevitably, the father, already struggling with "anger management issues," lost his temper. (R. p. 175).  Even someone without diagnosed "anger management issues" could have been provoked under the circumstances of this case, because regardless of the huge effort put forth by this parent, and the enormous success he achieved, they simply could not leave him alone.  In this case, the level of "reunification efforts" rose to a height which borders on the pathological.

The word " iatrogenic" is usually used in medical settings, and means, "induced by a physician's words or deed," (345 Webster's II (1984).  The term is applied when a disease, malady, disorder, symptom, etc., is caused or exacerbated by the doctor who should have made the patient better rather than worse.  The term comes to mind in this case because of the damage caused to this family by the some of the service providers who should have helped this family, but instead made the problems which the family was experiencing worse, and in so doing, caused it immeasurable and, perhaps, irreparable harm.

The stated purpose of our Juvenile Code includes, in pertinent part, a mandate that it be interpreted in such a way as to :

provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles' needs for safety, continuity, and permanence; and . . . . 
To provide standards . . .  for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.


N.C.G.S. § 7B-100(1) & (4)(2003). 

The Petitioner and purported GAL showed no respect for this family's right to the autonomy which the father had earned by virtue of his efforts.  They caused inappropriate separations of the child from his father.  Finally, in the end, they worked and worked to convince the child that he needed to "move on" and give up on his hope of living with his father (172, 165, 170)


This is despite the fact that the child's counselor urged that reunification be given more time (R. p. 151-2).  Her evaluation indicated that the child was strongly bonded with his father, and that it was in his best interests for the relationship between them to continue, while they continued to work on their issues.


In the period of time between when DSS entered his life, and the trial court decided to cease reunification, Mr. States dealt with the initial removal M.S. from his care and the difficult behaviors which followed, the abandonment of his wife, the knowledge that his step-son was a convicted sex-offender, poverty, unemployment, substance abuse, and additional mental health issues.  He successfully maintained housing & employment, worked hard at and continued with his own therapy, and participated in his son's therapy. For the largest percentage of the lifetime of the case, he was cooperative.  He completed substance abuse counseling, and although he experienced an occasional relapse, he stayed clean for most of the duration of the 

case.  Often, DSS fails to recognize that relapse is part of recovery, and prepare for it. Sharon G. Elstein, Relapse and Recovery: Making Home Safe for Children, 20 Child L. Prac. 1 (2001) (see Appendix).

Although undersigned in no way condones the use of illegal or controlled substances,  there was no evidence that Mr. S's occasional use of marijuana had any impact on M.S.  The evidence proved that Mr. S. was continuing to work with various mental health providers on both his substance abuse difficulties, and his anger management issues, and - - until very late in the game - - that he was cooperative with the Department and the GAL.  The professionals providing mental health care to the child recommended that M.S. remain in his father's custody, and indicated that his father did a better job of managing his behavior than anyone else.

“The fundamental liberty interest of natural parents in the care, custody, and management of their children does not evaporate simply because they have not been model parents or have lost temporary custody of their children to the State,” Santosky v. Kramer, 455 U.S. 745, 753 (1982).  Mr. S. may not have been a model parent, but he has worked incredibly hard, and accomplished a great deal, and deserved more tolerance that he was given.   

The family occupies a special and highly revered place in the life of our nation and people. Thus our courts have accorded full constitutional protection to family relationships. '[T]he Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's history and tradition. It is through the family that we inculcate and pass down many of our most cherished values, moral and cultural.'" 

In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (Becton, J. dissenting) aff'd per curiam, 313 N.C. 322, 327 S.E.2d 879 (1985) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-4 (1977).

The trial court in this case violated both the spirit & intent of the law, in addition to the letter of the law.  Its order must be reversed.

VI.   THE TRIAL COURT’S DECISION SHOULD BE REVERSED BECAUSE IT FAILED TO ENTER A TIMELY ORDER.


ASSIGNMENT OF ERROR NO's 10; R p. 195.

Late entry of orders has reached epidemic proportions in parents' rights cases.  Undersigned respectfully requests the Court take judicial notice of the  "Chart" in Appendix from recently filed brief, In re D.R., COA04-953)

In at least one case decided this year, In re E.N.S., __ N.C. App. __, 595 S.E.2d 167(COA03-718, 2004), a panel of this Court held that it was harmless error for a trial court to fail to obey the law by entering an untimely order, unless a parent additionally proves actual prejudice.  Undersigned would respectfully suggest to the Court that parents are uniformly injured when they believe their rights have been trammeled by a trial court, and during the time an appeal is pending which - - as this Honorable Court knows - - often take 18-24 months.  During this time, parents typically are no longer allowed even to see the children whom they love.  Christmases, birthdays, graduations, and other milestones pass, and are lost forever.

Undersigned would also respectfully bring to the Court's attention that it is settled North Carolina law that failure to obey the law constitutes error per se, and that in those cases where error per se has been found, it has not been held necessary to prove specific prejudice.  See, State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)(holding that violation of a statute is prejudicial error per se);  State v. Hucks, 

323 N.C. 574, 581, 374 S.E.2d 240, 245(1988).

This Court specifically held, in Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488(1993), that failure to comply with the clear mandate of a statute is prejudicial error per se.  The Court affirmed its position earlier this year in its opinion in In re J.D., , ___ N.C. App. ___, ___ S.E.2d ___ (COA03-71-2 Filed: 4 May 2004). 

In J.D., this Court held that it was error per se for the trial court to fail to appoint a GAL for the Respondent/appellant.  The appellee asserted, in J.D., that the mother had not proved prejudice, nor had she requested the appointment of a GAL.   This Court held that,

although the mother failed to request a guardian ad litem, N.C. Gen. Stat. § 7A-289.23 is mandatory and does not require such a request be made; and . . .  observation of the statute's mandate is required even if the mother was likely not prejudiced by the error.

Therefore, a parent should not have to demonstrate specific prejudice when an order is entered weeks past the point which the law allows.  

Undersigned s fully aware that the purpose of setting a deadline of 30 days for entry of an order is to achieve permanence as quickly as possible for the children involved, and respects this Court's position that it seems counterproductive to delay resolution further by reversing and remanding a given case.  But undersigned fears that, unless and until this Court upholds the statute enacted by the Legislature, and sends a clear message to trial courts that they must enter these orders on time, the epidemic of late orders will continue, and the end result will be that many children - and their parents - will suffer as a result of orders often being delayed 3 – 6 months, or more.

In the case sub judice, the hearing was held on 28 October 2003.  The order was not entered until 22 January 2004, approximately 3 months after the hearing, and 3 times as long as the statute allows, N.C.G.S. § 7B-907(c)(2003).  

“A parent's interest in the accuracy and justice of the decision to terminate. . . her parental status is . . . a commanding one.”  Lassiter v. Dep’t of Social Serv. of Durham County, 452 U.S. 18, 27(1981).  A parent's interest in the accuracy and justice of a decision to cease reunification, which is usually the final step before termination is likewise a commanding one.  The order of the trial court, ceasing reunification efforts between Mr. S. and his son must, in the interests of justice, be vacated.

CONCLUSION 

For the reasons stated above, the Court of Appeals should vacate the trial court’s order ceasing reunification between M.S. and his father.
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