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QUESTIONS PRESENTED




I.
WHETHER THE TRIAL COURT ERRED BY OVERRULING THE MOTHER’S OBJECTION TO THE ENTRY OF AN ORDER BASED ON THE FATHER’S CONSENT WHERE THE MOTHER DID NOT CONSENT TO THE ADJUDICATION?

II.
WHETHER THE TRIAL COURT’S ADJUDICATORY FINDINGS ARE NOT SUPPORTED BY ANY EVIDENCE?

III.
WHETHER FINDING NOS. 7, 20, AND 21 ARE IMPROPER FINDINGS OF FACT?

IV.
WHETHER THE TRIAL COURT’S CONCLUSION THAT THE CHILDREN WERE ABUSED AND NEGLECTED IS NOT SUPPORTED BY ADEQUATE FINDINGS OR CLEAR, COGENT, AND CONVINCING EVIDENCE?

V.
WHETHER THE TRIAL COURT ERRED BY ADJUDICATING A CHILD TO BE ABUSED WHERE THE PETITION DID NOT ALLEGE THAT THE CHILD WAS AN ABUSED JUVENILE?

VI.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION AND VIOLATED SECTION 7B-901 BY REFUSING TO ALLOW THE MOTHER TO PRESENT EVIDENCE AT THE DISPOSITIONAL HEARING?


STATEMENT OF THE CASE

On 9 October 2006, the Orange County Department of Social Services (“DSS”) filed juvenile petitions alleging that the minor children were neglected.  (R. pp. 2-10).  The case was tried before the Honorable M. Patricia DeVine, District Court judge presiding over the 1 March 2007 Juvenile Session of District Court, Orange County, North Carolina.  (R. pp. 1, 78, 93).  On 8 March 2007, the trial court entered a written adjudication and disposition order.  (R. pp. 78-86; Appendix at pp. A-16 - A-24).  On 27 April 2007, the trial court entered an amended order adjudicating E.E.W. to be abused and neglected and adjudicating S.F.W. and M.J.W. to be neglected.  The trial court awarded legal and physical custody to DSS.  (R. pp. 93-101; Appendix at A-25 - A-33).

The mother, Suzanne Rowe, gave written notice of appeal to the North Carolina Court of Appeals on 30 March 2007 and 30 April 2007.  (R. pp. 87-92, 102-07).  The court reporter mailed the transcript on 26 April 2007, and counsel received the transcript on 27 April 2007.  (R. pp. 43, 124).  On 7 May 2007, counsel served the proposed record on appeal.  (R. p. 125).  The attorney advocate indicated that she agreed to the proposed record and that she did not have any objections or amendments.  (R. pp. 126-27).  The other appellees did not object or otherwise respond, and the record was settled by operation of law on 21 May 2007.  (R. p. 127).

Counsel filed the settled record by placing a copy in the United States Mail on 29 May 2007.  (R. pp. 127, 137).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The trial court entered a written adjudication and disposition order.  The mother is entitled to appeal pursuant to Sections 7B-1001 and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001(a)(3) (West Cum. Supp. 2006).


STATEMENT OF THE FACTS


A.
Hearing

The case was called for trial on 1 March 2007.  The DSS attorney informed the court that there was a consent to the adjudication and handed the court a report.  (T. p. 2).  The trial court asked “do I understand that one of the parties, which is all that the law requires, has consented to an adjudication?”  (T. p. 3, lines 17-19).  The DSS attorney responded that this was correct in that the father stipulated that E.E.W. had been sexually abused by the mother’s ex-boyfriend and that all three children had been neglected.  (T. pp. 2-4) (Appendix at pp. A-1 - A-3).

Counsel for the mother objected to the entry of the order on the basis of the father’s consent, noting that the non-custodial father did not have any contact with the children.  (T. p. 4; Appendix at p. A-3).  In its order, the trial court found that the “Order is entered by Respondent father’s consent.  Respondent mother, through her attorney, objects to the entering of this order.  Respondent mother’s objection is overruled.”  (R. p. 93, Finding No. 3; R. p. 78, Finding No. 3; Appendix at pp. A-16, A‑25).

DSS did not call any witnesses, and the court did not consider any testimonial evidence at adjudication.  The court did not admit into evidence any documentary exhibits.  (T. pp. 2-5; Appendix at pp. A-1 - A-4).  The court found that Janet Hadler’s forensic evaluation had been admitted as evidence in support of the order, without an objection from any party.  (R. p. 79, Finding No. 7; R. p. 94, Finding No. 7; Appendix at pp. A-17, A-26).

After adjudicating the children, the court read reports submitted by DSS and the Guardian ad Litem, and entered a dispositional order without giving the parties the opportunity to present any evidence.  The court announced an intent to remove the children from the custody of the mother.  E.E.W., who was 15 years old, was present in the courtroom.  E.E.W. and her mother were in tears and sitting arm in arm.  The court asked the mother and E.E.W. if the court needed to bring policemen to the courtroom to separate them.  The mother asked for an opportunity to be heard.  (T. p. 8, lines 23-24).  The court responded:

You’re not going to be heard.  It’s . . . not the time for it.  In other words your lawyer is going to make a record.  Your lawyer is going to appeal this.  Your lawyer is going to appeal this.  She’s going to make statements, but my decision is made.

(T. p. 8, line 25 - t. p. 9, line 4).  After making its decision, the court allowed the mother’s counsel to make a statement for the record.  (T. pp. 5-9; Appendix at pp. A-4- A-9).

B.
Reports

At the outset of the hearing, the DSS attorney handed a report or reports to the court.  The documents were not marked, formally identified, authenticated, or admitted into evidence.  The DSS attorney mentioned an attachment and Janet Hadler’s report.  (T. p. 2).  The court read the report or reports after adjudicating the children.  (T. pp. 5-8).  The record includes a DSS court report, Janet Hadler’s evaluation, and a GAL court report.

The court reviewed a DSS court report.  (R. pp. 45-54).  In the DSS court report, DSS stated that the petition was filed due to the mother’s lack of cooperation during a child protective services investigation of sexual abuse of E.E.W., the oldest daughter.  (R. p. 45; R. p. 79, Finding No. 6; R. p. 94, Finding No. 6; Appendix at pp. A-17, A-26).

On 1 June 2006, DSS received a referral alleging that the mother’s ex-boyfriend had sexually and physically abused E.E.W. over a time period spanning between January 2005 and July 2005.  It was alleged that E.E.W. told the mother about the abuse in 2006, that the mother did not believe her daughter, and that the mother had not done anything about it.  It was also alleged that E.E.W. had been sexually abused by her biological father at some time in the past.  (R. p. 46).

In May 2006, the Chapel Hill Police Department began an investigation.  The mother allegedly requested that the investigation be closed and continued to have phone contact with the ex-boyfriend.  (R. pp. 46-47).  Allegations were made that the father had sexually abused E.E.W..  A child mental health evaluation referral was made to Janet Hadler.  (R. p. 47).

DSS reported that the mother’s home had a foul odor, due to numerous cats and dogs in the home.  (R. p. 47).  DSS reported that several attempts were made to make the mother aware that she needed to complete the CMHE, to obtain therapy for E.E.W., and to secure a safe and clean home.  (R. p. 47).

DSS substantiated sexual abuse by the ex-boyfriend, but did not substantiate sexual abuse by the father.  DSS substantiated neglect against the mother for injurious environment and failing to provide medical care for E.E.W..  (R. p. 47).

DSS reported that the mother did not cooperate during the investigative phase of this case.  After the filing of the petition, the mother demonstrated progress.  E.E.W. and S.F.W. had individual therapists.  While the house continued to have a strong cat urine odor, the mother’s house was clean and devoid of clutter.  The youngest daughters had attended school regularly.  E.E.W.’s school attendance had been a problem.  (R. pp. 48, 50).  The mother had not signed the DSS service plan.  DSS reported that the mother had not grasped the issues at hand and that she frequently blamed others for problems.  (R. p. 49).

The children were loyal to their mother, were experiencing distress over DSS involvement, and were fearful of being removed from their home.  The children had not had contact with their father or their paternal grandparents for several years, and the children did not express any desire to have any contact with the father or his family.  The children’s only connection with family was with their mother.  In the court report, DSS stated that “DSS does not believe the children need to be placed in DSS custody at this time” and recommended that the children remain in the mother’s custody.  (R. p. 53; R. p. 53, Recommendation No. 2).

The court reviewed a child/family evaluation prepared by Janet Hadler.  (R. pp. 55-72).  E.E.W., who was 14 years old at the time of the evaluation and 15 years old at the time of the hearing, was seen at the UNC Emergency Department with respect to the allegation that she had been abused by the mother’s ex-boyfriend.  (R. p. 55).  E.E.W. was referred to a therapist.  The mother allegedly terminated the therapy when the therapist wanted to focus on sexual abuse by the ex-boyfriend rather than sexual abuse by the father.  (R. pp. 55-56).

E.E.W. lived with her mother and her siblings in August 2006.  E.E.W. had not seen her father for two years.  She stated that her father had been abusive toward the mother and alleged that the father had stalked the family after the divorce.  She stated that her paternal grandparents were not nice people, noting that they evicted her family and that they helped the father with the stalking.  The father did not exercise his visitation rights.  (R. p. 58).

With respect to the father, E.E.W. stated that any inappropriate touching occurred when she was very young.  E.E.W. stated that it came back in nightmares.  (R. p. 58).  Ms. Hadler opined that there was insufficient information to determine that the father sexually abused his daughter.  (R. pp. 69-70).

E.E.W. told Ms. Hadler that the ex-boyfriend sexually abused her between December 2004 and August 2005, when the family moved out of the ex-boyfriend’s home.  E.E.W. did not tell the mother about the abuse until they moved out because the family did not have any other place to live.  (R. p. 59).

Ms. Hadler conducted interviews with the mother, the father, and others and reviewed medical records and a custody evaluation.  She concluded that it was likely that E.E.W. was a victim of sexual abuse by the ex-boyfriend.  (R. p. 69). 

The court reviewed the guardian ad litem’s report.  (R. pp. 73-77).


STANDARD OF REVIEW

Bench Trial:  In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  In re J.S., 165 N.C. App. 509, 510-11, 598 S.E.2d 658, 660 (2004); N.C.G.S. § 1A-1, Rule 52(a)(1) (West 2000).

Conclusions of Law:  The standard of review that applies to an assignment challenging a conclusion of law is de novo.  In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).  In an abuse, neglect, and dependency case, review is limited to the issue of whether the conclusion is supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 675-76 (1997).

Findings of Fact:  A trial court’s adjudicatory findings are binding on appeal if the findings are supported by clear, cogent, and convincing evidence.  In re McCabe, 157 N.C. App. 673, 679, 580 S.E.2d 69, 73 (2003); N.C.G.S. § 7B-805 (West 2004); N.C.G.S. § 7B-807 (West Cum. Supp. 2006).  The standard of review that applies to an assignment challenging an adjudicatory finding is whether the finding is supported by clear, cogent, and convincing evidence.  Id.

At disposition, a trial court’s findings are binding on appeal if the findings are supported by competent evidence.  J.S., 165 N.C. App. at 511, 598 S.E.2d at 660.  The standard of review that applies to an assignment challenging a dispositional finding is whether the finding is supported by competent evidence.  Id.
Dispositional Orders:  This Court reviews a dispositional order to determine whether the court made appropriate findings, whether the findings are based upon credible evidence, whether the findings support the trial court’s conclusions, and whether the trial court abused its discretion with respect to disposition.  In re Weiler, 158 N.C. App. 473, 477-78, 581 S.E.2d 134, 137 (2003); N.C.G.S. § 7B-507 (West Cum. Supp. 2006); N.C.G.S. § 7B-901 (West Cum. Supp. 2006); N.C.G.S. § 7B-903 (West 2004).


ARGUMENT

I.
THE TRIAL COURT ERRED BY OVERRULING THE MOTHER’S OBJECTION TO THE ENTRY OF AN ORDER BASED ON THE FATHER’S CONSENT WHERE THE MOTHER DID NOT CONSENT TO THE ADJUDICATION.

Assignments of Error Nos. 1, 19

R. pp. 128, 131

A.
Standard of review

The mother contends that the trial court erred as a matter of law by ruling that it could enter a consent order based on the consent of father.  This presents a question of law.  The standard of review that applies to this assignment is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389. 
B.
The trial court did not have the power to enter an order based on the consent of one of the parties.

The trial court stated that the law permitted it to enter a consent order based on the consent of one of the parties.  (T. p. 3).  The court found that the “Order is entered by Respondent father’s consent.  Respondent mother . . . objects to the entering of this order.  Respondent mother’s objection is overruled.”  (R. p. 78, Finding No. 3; R. p. 93, Finding No. 3; Appendix at pp. A-16, A-25).  The trial court erred by overruling the mother’s objection to the entry of the order based on the non-custodial father’s consent.

“The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in the petition.  In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile’s parent to assure due process of law.”  N.C.G.S. § 7B-802 (West 2004).  DSS has the burden of proving the allegations by clear, cogent, and convincing evidence.  N.C.G.S. § 7B-805; N.C.G.S. § 7B-807.

“An adjudication of abuse, neglect or dependency in the absence of an adjudicatory hearing is permitted only in very limited circumstances.”  In re Shaw, 152 N.C. App. 126, 129, 566 S.E.2d 744, 746 (2002).  In Shaw, the Court held that the trial court erred by entering a consent order because the respondent father was not in court and did not consent to the entry of the order.  Shaw, 152 N.C. App. At 129-30, 566 S.E.2d at 746-47; N.C.G.S. § 7B-902 (West 2004).  In Thrift, the father consented to a finding of neglect.  The mother’s counsel was present and objected to the entry of an order without evidence.  The trial court adjudicated the juvenile to be neglected over counsel’s objection.  In re Thrift, 137 N.C. App. 559, 560, 528 S.E.2d 394, 395 (2000).  The Court of Appeals held that a consent judgment could not be entered based on the father’s stipulation when the mother was not present.  Thrift, 137 N.C. App. At 563-64, 528 S.E.2d at 394.  In Shaw and Thrift, the Court held that a court did not have the power to enter a consent order when one of the parties was not present.  Similarly, a court does not have the power to enter a consent order when one of the parties objects.

“A consent judgment is a contract of the parties entered upon the records of a court of competent jurisdiction with its sanction and approval.”  Brundage v. Foye, 118 N.C. App. 138, 140, 454 S.E.2d 669, 670 (1995).  The trial court’s power to enter a consent judgment depends upon the unqualified consent of all the parties to the judgment.  Brundage, 118 N.C. App. at 140, 454 S.E.2d at 670; King v. King, 225 N.C. 639, 641, 35 S.E.2d 893, 895 (1945).

In the present case, the mother objected to the entry of an order on the basis of the father’s consent.  The trial court erred by overruling the mother’s objection and by making finding of fact no. 3.  The mother asks this court to reverse the adjudication and disposition order and remand for a new trial.

II.
THE TRIAL COURT’S ADJUDICATORY FINDINGS ARE NOT SUPPORTED BY ANY EVIDENCE.

Assignments of Error Nos. 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38

R. pp. 131-34

A.
Standard of Review

The Department of Social Services is required to prove its allegations by clear and convincing evidence.  N.C.G.S. § 7B-805; N.C.G.S. § 7B-807.  When an appellant challenges a finding of fact, the standard of review is whether clear, cogent, and convincing evidence supports the trial court’s finding.  McCabe, 157 N.C. App. at 679, 580 S.E.2d at 73.

B.
The trial court did not hear any testimony or admit any evidence at adjudication.

The trial court found that Janet Hadler’s evaluation was admitted as evidence in support of the order without an objection.  (R. p. 79, Finding No. 6; R. p. 94, Finding No. 6).  This finding is not supported by the record.

After the case was called for hearing, the court asked for a report, the DSS attorney stated that a consent order was being entered, and the DSS attorney handed a report to the court.  In doing so, the DSS attorney said “I have attached to this . . . [Hadler’s] report.  It’s a report of our adjudication.”  (T. p. 2).  DSS did not mark the report, properly identify the documents being handed to the court, ask a witness to identify and authenticate the report, or move that the report be admitted.  The trial court did not identify the report or reports received during the brief adjudicatory phase of the proceeding.  The trial court did not admit any document into evidence at adjudication.  (T. pp. 2-5; Appendix at pp. A-1 - A‑4).

The court did not read the reports until after considering and overruling the mother’s objection to the entry of a consent order and adjudicating E.E.W. to be abused and all the children to be neglected.  After adjudicating the children, the court read the reports.  The court did not give the mother an opportunity to ask questions or present any evidence.  (T. pp. 2-9; Appendix at pp. A-1 - A-8).

At disposition, the rules of evidence do not apply and the court may consider court reports and other written documents, including hearsay, if the court finds the documents to be “relevant, reliable, and necessary to determine the needs of the juvenile and the most appropriate disposition.”  N.C.G.S. § 7B-901.  At disposition, a trial court may consider documents that were not properly admitted into evidence.  In re M.J.G., 168 N.C. App. 638, 647-49, 608 S.E.2d 813, 819 (2005).  However, court reports and other documents may not be considered at adjudication when the reports are not properly offered as exhibits and admitted into evidence.  At adjudication, the rules of evidence apply.  N.C.G.S. § 7B-804 (West 2004).

“A trial court may not find as fact that which was not presented as evidence at trial.”  In the Matter of A.W., 164 N.C. App. 593, 597, 596 S.E.2d 294, 297 (2004).  Ms. Hadler’s report, the DSS report, and the GAL report were not admitted at adjudication, and the trial court did not hear any sworn testimony or consider any other evidence at adjudication.  For this reason, the trial court’s adjudicatory findings are not supported by clear, cogent, and convincing evidence.

The mother assigned error to findings of fact nos. 3, 4, 5, 6, 7, 8, 9, 10, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, and 22.  (R. p. 131-34).  These findings are not supported by any evidence because DSS did not introduce any evidence at adjudication.  Accordingly, the trial court erred by making these findings.

III.
FINDING NOS. 7, 20, AND 21 ARE IMPROPER FINDINGS OF FACT.

Assignments of Error Nos. 24, 36, 37

R. pp. 132, 134

A.
Standard of Review

When an appellant challenges an adjudicatory finding of fact, the standard of review is whether clear, cogent, and convincing evidence supports the trial court’s finding.  McCabe, 157 N.C. App. at 679, 580 S.E.2d at 73.  The standard of review that applies to an assignment challenging a dispositional finding is whether the finding is supported by competent evidence.  J.S., 165 N.C. App. at 511, 598 S.E.2d at 660.  

B.
The trial court improperly recited Janet Hadler’s conclusions as a finding of fact.

Mere recitations of testimony and evidence do not constitute proper findings “because they do not reflect a conscious choice between the conflicting versions of the incident in question which emerged from all the evidence presented.”  In re Green, 67 N.C. App. 501, 505 fn. 1, 313 S.E.2d 193, 195 fn. 1 (1984).  “Where there is directly conflicting evidence on key issues, it is especially critical that the trial court make its own determination as to what pertinent facts are actually established by the evidence, rather than merely reciting what the evidence may tend to show.”  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 366 (2001); see Moore v. Moore, 160 N.C. App. 569, 571-72, 587 S.E.2d 74, 75-76 (2003).

In finding no. 7, the trial court found that Janet Hadler’s “evaluation concluded that [E.E.W.] has been sexually abused by . . . mother’s ex-boyfriend, with whom the family lived.  The evaluation also concluded that Respondent mother had failed to support [E.E.W.] and in fact, denied that [E.E.W.] had been sexually abused by [the ex-boyfriend].  Respondent mother attempted to convince everyone that Respondent father was the perpetrator.  But when asked by Ms. Hadler if anyone other than [ex-boyfriend] had acted sexually inappropriate with her as [ex-boyfriend] did, [E.E.W.] answered an unequivocal ‘no.’”  (R. p. 79, Finding No. 7; R. P. 94, Finding No. 7; Appendix at pp. A‑17, A‑26).

The trial court entered the order based on the stipulation of the non-custodial father.  The trial court did not give the mother a chance to present evidence or otherwise challenge the assertions and hearsay in Janet Hadler’s evaluation.  (T. pp. 2-9).  Under these circumstances, the trial court erred by reciting Janet Hadler’s conclusions and findings and by making a finding that was not supported by clear, cogent, and convincing evidence.

C.
Finding Nos. 20 and 21 are not proper findings of fact.

By finding nos. 20 and 21, the court incorporated the DSS and GAL court reports and found that the reports were credible and factually sufficient to support the entry of the order.  The court found that these reports had been admitted at disposition.  (R. p. 81, Finding Nos. 20 & 21; R. p. 96, Finding Nos. 20 & 21; Appendix at pp. A-19, A-28).  A trial court is required to make specific, ultimate findings of fact.  A finding that incorporates a court report is not a proper finding and is not sufficient to support a trial court’s conclusions of law.  In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003); N.C.G.S. § 1A-1, Rule 52(a)(1).

IV.
THE TRIAL COURT’S CONCLUSION THAT THE CHILDREN WERE ABUSED AND NEGLECTED IS NOT SUPPORTED BY ADEQUATE FINDINGS OR CLEAR, COGENT, AND CONVINCING EVIDENCE.

Assignments of Error Nos. 1, 9, 10, 11, 12, 13, 14, 35

R. pp. 128-30, 134

A.
Standard of Review

 The standard of review that applies to an assignment challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.

B.
The trial court concluded that E.E.W. was abused and that all the children were neglected.

The trial court entered two final written orders.  In both, the trial court concluded that all the children were neglected.  (R. p. 83, Conclusion No. 2; R. p. 98, Conclusion No. 2).  In both, the trial court concluded that E.E.W. was abused.  (R. pp. 83-84, Conclusion Nos. 3 & 4; R. pp. 98-99, Conclusion Nos. 3 & 4).  In the initial order, the trial court found that all the juveniles were abused.  (R. p. 83, Conclusion No. 3).  The trial court also found that E.E.W. was abused and that all the children were neglected.  (R. p. 81, Finding No. 19; R. p. 96, Finding No. 19).

C.
The trial court’s conclusions are not supported by adequate findings or clear and convincing evidence.

A trial court’s conclusions of law must be supported by adequate findings of fact.  M.J.G., 168 N.C. App. at 643, 608 S.E.2d at 816; Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.  The mother incorporates by reference the argument set forth in Sections I and II of this brief.  DSS did not present any evidence at adjudication.  Under these circumstances, the findings are not supported by clear and convincing evidence, and the trial court’s conclusions of law are not supported by adequate findings.  See Shaw, 152 N.C. App. 126, 566 S.E.2d 744 (reversing the judgment of the trial court where order was entered on the basis of the father’s consent).

In A.W., a parent denied the allegations without contesting them, and DSS did not present any evidence supporting the adjudication.  A.W., 164 N.C. App. at 594-95, 596 S.E.2d at 295-96.  The court reviewed a dispositional report, but the report was not admitted during the adjudicatory phase of the hearing.  The Court of Appeals held that the trial court erred by entering findings that were not supported by clear and convincing evidence, and the Court reversed and remanded for a new trial.  A.W., 164 N.C. App. At 597, 596 S.E.2d at 296-97.

In this case, DSS did not present any evidence at adjudication, the findings are not supported by any evidence, and the adjudicatory conclusions of law are not supported by adequate findings.

D.
The findings do not support a conclusion that the younger children were abused.

The trial court found that E.E.W. was an abused juvenile and that all the children were neglected juveniles.  (R. p. 81, Finding No. 19; R. p. 96, Finding No. 19; T. pp. 2-5).  In the 8 March 2007 order, the trial court concluded that all the children were abused juveniles.  (R. p. 83, Conclusion of Law No. 3).  In the 27 April 2007 order, the trial court corrected this mistake.  (R. p. 98, Conclusion of Law No. 3).  Out of an abundance of caution, the mother assigns error to conclusion of law no. 3 in the 8 March 2007 order in that there is no evidence that the younger children were abused and on the ground that this conclusion is contrary to the trial court’s findings.

E.
The findings do not support the conclusion that E.E.W. was an abused juvenile.

The definition of an abused juvenile includes a juvenile whose parent, guardian, custodian, or caretaker commits, permits, or encourages the commission of a rape, the commission of a sexual offense, the commission of a crime against nature, incest, the taking of an indecent liberty or any of a number of other sex crimes with or upon a juvenile.  N.C.G.S. § 7B-101(1)(d) (West Cum. Supp. 2006).  The findings with respect to the past sexual abuse of E.E.W. by an ex-boyfriend of the mother did not support the trial court’s conclusion that E.E.W. was an abused juvenile.

1.
The trial court did not find that the mother committed, permitted, or encouraged her ex-boyfriend to have sex with her daughter.

The court reports and Janet Hadler’s evaluation indicated that the ex-boyfriend sexually abused E.E.W. within a time frame that spanned from December 2004 to August 2005.  E.E.W. did not tell her mother about the allegations while the family was living with the ex-boyfriend.  There is no evidence that the mother knew about any abuse, permitted any abuse, or encouraged any abuse by the ex-boyfriend.

2.
There is no evidence that any person inflicted or created a substantial risk of serious physical injury by other than accidental means.

In conclusion of law number three, the trial court concluded that a parent or other person inflicted a serious physical injury or created a substantial risk of a serious physical injury.  (R. P. 98, Conclusion of Law No. 3; R. p. 83, Conclusion of Law No. 3). The conclusion recites, verbatim, a portion of the definition of abused juvenile as it existed prior to 1993 and thus purported to find that E.E.W. suffered an injury that created “a substantial risk of death, disfigurement, impairment of physical health, or loss or impairment of function of any bodily organ[.]”  See N.C.G.S. § 7A-517(1) (1987) (amended by 1993 N.C. Sess. Law 516; repealed by 1998 Sess. Law 202) (Appendix at pp. A-34).

“The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in the petition.”  N.C.G.S. § 7B-802.  If DSS proves the allegations “by clear and convincing evidence, the court shall so state.”  N.C.G.S. § 7B-807.  The juvenile petition did not allege abuse as defined by Section 7A-517(1)(a)&(b), DSS did not present any evidence of a serious physical injury, and the trial court did not find that E.E.W. had suffered any serious injury.  Accordingly, conclusion of law no. 3 is not supported by the findings.

3.
The trial court erred by making conclusion of law no. 4.

In conclusion of law number 4, the trial court concluded that E.E.W. had been sexually abused.  (R. p. 99, Conclusion No. 4; R. p. 84, Conclusion No. 4).  The trial court’s conclusion is a verbatim recitation of the definition of abused juvenile set forth in Section 7A-517(1)(c).  See N.C.G.S. § 7A-517(1)(c); N.C.G.S. § 7B-101(1)d.  The trial court’s conclusion purports to find that a parent, guardian, caretaker, or custodian committed every sex act described by the statute, including possession and dissemination of child pornography.  This conclusion is not supported by the evidence.

Even assuming arguendo that the conclusion is construed to be a conclusion that the ex-boyfriend raped E.E.W. and that there was sufficient evidence at adjudication to support this finding, the findings do not support the conclusion that the ex-boyfriend was a custodian or caretaker.  The court reports and other documents submitted at disposition tend to show that the ex-boyfriend sexually abused the E.E.W. between December 2004 and August 2005.  The abuse stopped when the mother separated from the ex-boyfriend and the family moved out of his home.  E.E.W. told the mother about the abuse sometime in 2006.

The juvenile petition was filed in October 2006, and the petition does not set forth a time frame in which the abuse occurred.  (R. pp. 8-10).  At the time the petition was filed, the ex-boyfriend was not a “custodian” or “caretaker” and the family had not lived with him for over a year.  In the DSS court report, DSS reported that the petition was filed due to the alleged lack of cooperation by the mother during the investigation of the alleged abuse.  (R. p. 79, Finding No. 5; R. p. 94, Finding No. 5).  Under these circumstances, the evidence and findings do not support a conclusion that E.E.W. was an abused juvenile because the ex-boyfriend was not a custodian or a caretaker.

F.
The conclusion that the children were neglected is not supported by adequate findings or clear, cogent, and convincing evidence.

The trial court concluded that the children were neglected.  (R. p. 81, Finding No. 19; R. p. 83, Conclusion No. 2; R. p. 96, Finding No. 19; R. p. 98, Conclusion No. 2).  A “neglected juvenile” is a 

juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of the law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C.G.S. § 7B-101(15) (West Cum. Supp. 2006).  In order to adjudicate a child to be neglected, the failure to provide proper care, supervision, or discipline must result in some type of physical, mental, or emotional impairment or a substantial risk of such impairment.  In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 910-02 (1993).  The findings and the evidence do not support the trial court’s conclusion. 

In this case, the adjudication was primarily based on the mother’s purported failure to cooperate with the investigation of the ex-boyfriend.  She had been separated from this man for more than a year, and there is no evidence that the mother wanted to resume the relationship or that the mother allowed E.E.W. to be in his presence after E.E.W. made the allegations.  The trial court’s findings are tainted by the fact that the court did not allow the mother to present any evidence or to challenge the allegations made by DSS.  The findings are not sufficient to support the conclusion that the mother’s failure to cooperate, the condition of her home, or any other circumstance created an impairment or a substantial risk of a physical, mental, or emotional impairment to any of the children.  For these reasons, the trial court’s conclusion that the children were neglected is not supported by adequate findings or clear, cogent, and convincing evidence.

G.
The trial court’s conclusions of law are not supported by the adequate findings or clear, cogent, and convincing evidence.

The trial court did not consider any sworn testimony or any other properly admitted evidence at adjudication.  Accordingly, the conclusions of law finding the children to be abused and neglected are not supported by adequate findings or clear, cogent, and evidence.  The mother asks this Court to reverse and remand for a new trial.

V.
THE TRIAL COURT ERRED BY ADJUDICATING A CHILD TO BE ABUSED WHERE THE PETITION DID NOT ALLEGE THAT THE CHILD WAS AN ABUSED JUVENILE.

Assignments of Error Nos. 11, 12, 13

R. p. 130

A.
Standard of Review

The standard of review that applies to an assignment challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.

B.
The juvenile petition did not allege that E.E.W. was an abused juvenile.

In the juvenile petition, DSS alleged that E.E.W. was a neglected juvenile.  DSS did not allege that E.E.W. was an abused juvenile.  DSS listed the specific facts that supported the allegation of neglect and those facts included the allegation that E.E.W. had been sexually abused.  However, DSS did not make any of the allegations listed in paragraph four or otherwise allege that E.E.W. was an “abused juvenile.”  (R. pp. 8-10; Appendix at pp. A-13 - A-15).

A juvenile petition shall contain allegations “sufficient to invoke jurisdiction over the juvenile.”  N.C.G.S. § 7B-402(a) (West Cum. Supp. 2006).  Pursuant to Rule 8 of the Rules of Civil Procedure, a juvenile petition shall contain a “short and plain statement of the claim sufficiently particular to give the court and the parties notice of the transactions, occurrences, or series of transactions or occurrences, intended to be proved showing that the pleader is entitled to relief[.]” N.C.G.S. § 1A-1, Rule 8(a)(1) (West 2000); see In re D.L., 166 N.C. App. 574, 577, 603 S.E.2d 376, 379 (2004) (applying the Rules of Civil Procedure in a Chapter 7B proceeding).  “Under the liberal standard of notice pleading, a claim is adequate if it gives sufficient notice of the events that produced the claim to enable the adverse party to understand the complaint’s nature and basis and to file a responsive pleading.”  In re L.T.R., ___ N.C. App. ___, ___, 639 S.E.2d 122, 130 (2007).
DSS did not make an error or simply forget to check the “abuse” box.  In the recommendations section of the DSS court report, DSS recommended that the children be adjudicated as neglected.  (R. p. 53, Recommendation No. 1).  The allegation relating to sexual abuse, when considered in conjunction with the other allegations in the attachment, put the mother on notice that DSS alleged that she had neglected E.E.W. by failing to schedule an appointment for a sexual abuse evaluation and by allegedly not cooperating with DSS in other ways.  (R. p. 10).  DSS did not intend to allege that E.E.W. was abused, and the juvenile petition was not sufficient to do so.

C.
The trial court did not have jurisdiction to enter an order adjudicating E.E.W. to be abused.

The trial court concluded that E.E.W. was an abused juvenile.  (R. p. 81, Finding No. 19; R. pp. 83-84, Conclusion Nos. 3 & 4; R. p. 96, Finding No. 19; R. pp. 98-99, Conclusion Nos. 3 & 4).  The trial court did have jurisdiction to enter an order adjudicating E.E.W. to be an abused juvenile.

A party may raise the issue of subject matter jurisdiction for the first time on appeal.  In re J.D.S., 170 N.C. App. 244, 248, 612 S.E.2d 350, 353, cert. denied, 360 N.C. 64, 360 N.C. 176, 623 S.E.2d 584 (2005); N.C. R. App. 10(a).  An appellate court has inherent power to dismiss an action on the basis of lack of subject matter jurisdiction.  In re N.R.M., 165 N.C. App. 294, 297, 598 S.E.2d 147, 149 (2005).

A trial court does not have jurisdiction to adjudicate a juvenile in the absence of a proper petition.  See In re Ivey, 156 N.C. App. 398, 401-02, 576 S.E.2d 386, 389 (2003); In re McKinney, 158 N.C. App. 441, 443-44, 581 S.E.2d 793, 795 (2003).  In this case, the petition alleged that E.E.W. was a neglected juvenile and did not allege that E.E.W. was an abused juvenile.  For this reason, the trial court did not have the power to enter an order adjudicating E.E.W. to be abused.  The mother asks this Court to vacate the portions of the amended order concluding that E.E.W. was an abused juvenile.

VI.
THE TRIAL COURT ABUSED ITS DISCRETION AND VIOLATED SECTION 7B-901 BY REFUSING TO ALLOW THE MOTHER TO PRESENT EVIDENCE AT THE DISPOSITIONAL HEARING.

Assignment of Error Nos. 39-43

R. p. 135

A.
Standard of Review

This Court reviews a dispositional order to determine whether the court made appropriate findings, whether the findings are based upon credible evidence, whether the findings support the trial court’s conclusions, and whether the trial court abused its discretion with respect to disposition.  Weiler, 158 N.C. App. at 477-78, 581 S.E.2d at 137; N.C.G.S. § 7B-507; N.C.G.S. § 7B-901; N.C.G.S. § 7B-903.  The standard of review that applies to an assignment challenging a dispositional ruling is abuse of discretion.  Id.
B.
The trial court violated Section 7B-901 by refusing to allow the mother to present evidence at the dispositional hearing.

Section 7B-901 provides that the “juvenile and the juvenile’s parent, guardian, or custodian shall have an opportunity to present evidence, and they may advise the court concerning the disposition they believe to be in the best interests of the juvenile.”  N.C.G.S. § 7B-901; Appendix at p. A‑40).

The trial court adjudicated the children on the basis of the consent of a non-custodial father who had not visited the children for two years.  The court did not give the mother an opportunity to present any evidence at adjudication.  (T. pp. 2-5; Appendix at pp. A-1 - A-4).

Prior to entering its dispositonal order, the trial court read the DSS court report, the GAL’s court report, and Janet Hadler’s evaluation.  The court did not give DSS, the Guardian, or the parents the opportunity to present evidence or to be heard with respect to disposition.  After the trial court announced that she was going to remove the children from the physical custody of the mother, the mother asked to be heard.  The trial court responded:

You’re not going to be heard.  It’s . . . not the time for it.  In other words your lawyer is going to make a record.  Your lawyer is going to appeal this. . . . She’s going to make statements, but my decision is made.

(T. pp. 8-9; T. pp. 5-9; Appendix at pp. A-4 - A-8).

At the time of the hearing, the children were in the physical custody of the mother.  E.E.W. was present in court, and mother and child were in tears as the court entered its order.  The court acknowledged that the children did not want to be removed from their mother’s custody.  (R. p. 95, Finding Nos. 11 & 12; R. p. 80, Findings 11 & 12; T. pp. 5-9).

The trial court violated Section 7B-901 by refusing to let the mother present evidence at disposition.  While the court let the mother’s counsel present argument, the court stated that its decision that been made and told counsel to “say whatever you want for the record now.”  (T. p. 9; Appendix at p. A-8).

“An abuse of discretion occurs when a trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’” Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101, 109, 493 S.E.2d 797, 802 (1997), disc. rev. denied, 347 N.C. 670, 500 S.E.2d 84 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).  The trial court’s refusal to let the mother present evidence was arbitrary, did not serve the best interests of the children, and could not be the result of a reasoned decision.  The mother asks this Court to reverse and remand.  


CONCLUSION

For the reasons set forth in this brief, the appellant mother asks this Court to reverse the trial court’s order and remand for a new trial. 
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